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JUDGES  OF  THE  COURT  OF  APPEALS. 


At  the  election  held  in  May,  1861,  foi  Judges  of  the  Court  of  Appeals,  the  following 
J  udges  were  chosen,  viz : 

For  the  1st  District.    Hok.  JAMES  SIMPSON, 

2nd.        **      "     THOMAS  A.  MARSHALL, 
«         3id.        "      *«      B.  MILLS  CRENSHAW, 
"  4th.         **     •«      ELUAHHISE. 

The  Judges  hsTing  determined  their  position,  as  reguired,  the  result  was  as  follows; 
Hon.    JAMES  SIMPSON,  Cbibf  Justicb, 
ELLTAH  HISE,  ^ 

THOMAS  A.  MARSHALL,  (  JvDais. 

**         B.  MILLS  CRENSHAW.  ) 


JUDGES  OP  THE  CIRCUIT  COURTS  IN  KENTUCKY/ 

With  the  No.  of  Districts  and  residence— Elected  in  May^  I85L 

boH.  RUFUS  K.  WILLIAMS, 

•«  HENRY  J.  STITES, 

«  JESSE  W.  KINCHELOE, 

««  ASHER  W.  GRAHAM, 

"  ZACHARUH  WHEAT, 

«  WM.  F.  BULLOCK, 

«<  JOHN  L.  BRIDGES, 

««  JAMES  PRYOR. 

•<  WALKER  RBID, 

«  JAMES  W.  MOORE, 

«<  WM.  C.  GOODLOE, 

«<  GREEN  ADAMS, 

««  HENRY  PIBTLE,  Juds€  </  Oa  LouiarnXU  Chanury  Court,     Louisville. 


1st  District  : 

Residence,  Graves  county. 

2d      " 

4* 

Christian,  county. 

3d     «« 

it 

Breckenridge  Co., 

4th    " 

44 

Warren  county, 

6th    " 

« 

Adair  county. 

6th    " 

44 

Jefferson  county. 

7th    « 

<l 

Beyle  county. 

8th     «« 

<l 

Canoll  county. 

m    « 

•• 

Mason  county. 

10th  " 

<l 

Montgomery  county. 

nth  " 

it 

Madison  county. 

12th 

«< 

Knox  county. 
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Attorney  General. 
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Register. 
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OP   KENTUCKY. 


SUMMER    TKRM....18  51. 


Hostetter  vs  Commonwealth.  Sci.  Fa. 

Ekbor  to  thb  Fatvttx  GutouiT.  Ciise  1. 

Scire  facias.    Justices  of  the  Peace,    Bail. 
JvDSB  Cbbhsbaw  deliYcred  the  opinion  of  the  Court  June  6. 

The  only  law  conferring  power  upon  Justices  of  the  Jastices  of  the 
Peace  to  take  a  recognizance  in  the  state  of  case  pre-  « lo  uke  recog- 

sented  in  this  record,  of  which  we  are  apprised,  is  an  "l""^??/!?'  ^% 

i^«  '  appeftiance      oi 

act  of  the  Legislature,  approved  February  11, 1809, 1st  those  ^  charred 

TT  1    Ox   -1    T  coo       n        .  X  r  xL.         ^     *  wiih  CTiminarof- 

'  oh  Stat  Laws,  page  538.    By  virtue  of  this  act,  two  lences,  on  the 
Justices  of  the  peace,  when  any  free  person  is  brought  ^"gu/ceeding 
before  them  upon  a  criminal  charge,  who  ought,  in  their  ^^  cowu-Sut 
opiniour  to  be  tried  before  the  Circuit  Court,  have  the  noi  ^or  appear^ 
right  to  admit  the  accused  to  give  bail  for  his  appear-  er  day  ?f  tw 
ance  before  the  Circuit  Court,  *^on  the  first  day  of  the  ^""* 
next  succeeding  term.**    The  recognizance  taien  in  this 
case  is  for  the  appearance  of  the  accused  before  the 
Fayette  Circuit  Court,  **on  the  twelfth  day  of  the  then 
present  term  of  said  Court.** 

The  justices  not  having  acted  in   conformity  to  the 
law,  it  results  that  the  Court  below  erred  in  not  sus< 
Vol.  XII.  1 
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Whether,  since 
Ihe  paRsage  of 
the  act  of  1837: 
(3  Statute  Law, 
363.)  a  reco^iii- 
zance  ior  appear- 
ance on  the  sec- 
ond day  of  the 
lerm  might  not 
be  valid — not  de- 
cided. 


BEN,  MONROE'S  REPORTS. 

laining  the  demurrer  of  Hosteller  lo  the  scire  facias^ 
and  in  rendering  judgment  against  him. 

By  the  fourth  section  of  an  act,  approved  February 
t23d  1837,  3d  Vol.  Stat.  Laws,  page  359,  all  indictments 
and  prosecutions  in  the  name  of  the  Commonwealth, 
requiring  a  jury  a  jury  to  try  their),  are  directed  to  be 
docketted  for  trial  on  the  second^  instead  of  the  first 
day  of  the  term.  And  we  do  not  intend  to  be  under- 
stood as  deciding  that,  since  the  passage  cf  this  stat- 
ute, the  justices  might  not  have  a  right  to  admit  a  pris- 
oner to  bail  for  his  appearance  in  the  Circuit  Court,  on 
the  second  day  of  the  next  succeeding  tern) ;  nor,  do 
we  express  the  opinion  that  the  recognizance  in  this 
case  may  not  be  considered  obligatory  as  a  common 
law  bond.  It  will  be  time  enough  to  decide  these  ques- 
tions when  they  may  arise. 

Judgment  reversed,  and  the  cause  remanded,  with 
tlirections  to  the  Court  below  to  set  aside  the  judg- 
ment herein,  and  to  sustain  the  demurrer  to  the  scire 
facias. 

D,  M,  Payne  for  plaintiff;  Harlan^  Attorney  Crene- 
ral^  for  Commonwealth. 


Wilson  V8  The  Commonwealth. 

Error  to  the  Lexington  Citt  Court. 
Indictment.    Nuisances.    Slaves. 

JoDoB  Mabsball  delivered  the  opinion  of  the  Court 

This  is  an  indictment  in  the  City  Court  of  Lexing- 

Charges  in  the  ton,  for  keeping  a  disorderly  house  in  that  city,  "  to 

the  great  damage  and  common  nuisance  of  the  citizens 

of  this  Commonwealth,"  &c.    The  gravamen  and  sub- 


Indictment- 
Case  2. 

Juiu  7, 


indictment. 
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stanee  of  the  charge,  is  that  the  defendant,  for  his  own        Wilson 
lucre  and  gain,  did,  on  a  day  designated,  and  at  divers  CoM'NWKALTn 
other  times,  cause  and   procure  certain  evil  disposed         ^ 
persons,  who  were  slaves,  not  belonging  to  him,  to  fre- 
quent and  come  together  in  his  house,  and  did  unlaw- 
fully permit  them,  at  divers  times,  at  night  and  by  day, 
to  be  and  remain  in  the  said  house,  drinking,  tippling, 
and  buying  of  him  ardent  spirits — whiskey,  wine,  bran- 
dy, &c. 

The  65th  section  of  the  act  of  1842,  to  reduce  into 
one  the  acts  and  amendatory  acts  incorporating  the 
city  of  Lexington :  {Session  Acts,  260,)  gives  to  the 
City  Court  of  Lexington,  concurrent  jurisdiction  with 
the  Circuit  Court  of  Fayette,  in  prosecutions  by  indict- 
ment or  presentment,  for  breaches  of  the  peace,  nuisan- 
ces, and  violations  of  the  statutes  against  gaming,  oc- 
curring in  the  city  of  Lexington;  and  authorizes  a 
grand  jury  in  that  Court  to  inquire  into  such  offences. 
A  subsequent  act  of  1845 :  {Session  Acts,  196,)  gives  to 
Ihe  City  Court  of  Lexington  exclusive  jurisdiction  of 
all  pleas  of  the  Commonwealth,  arising  within  that 
city,  except  cases  of  felony. 

And  according  to  the  principles  laid  down  in  the  case  Ahouseinwhichr 
of  Smith  vs  The  CammonweaUh:  (6  B.  Monroe,  23,)  JltTud  f?om  time 
and  to  which  we  still  adhere,  a  house  in  which  slaves  Jo  time  toassem 

.  ^     ,    /.  .  ,  ,  _  ble  and  Temain, 

are  permitted  from  time  to  time  to  assemble  and  re-  drinkini^^tippiinf: 
main,  drinking,  tippling,  and  buying  ardent  spirits,  is  a  JlJf  s^p"iriis^  ii^l 
disorderly  house,  and  a  common  nuisance.  And  we  (s^^b' Monroe^) 
are  satisfied  that  it  should  be  so  considered,  whether  on^^  ^  niiisance : 

^11.  •         1  I  .  II  .1  .  .       ond  that  ihe  ow- 

the  liquor  is  sold  or  given  to  the  slaves,  with  or  with-  nersoftbeBiaveR 

out  the  permission  of  their  owner.    For,  although  the  wi?V"rhcm  xim 

owner  of  a  slave  may  authorize  the  gift  or  sale  of  liquor  "he  kee"ron*h« 

to  his  slave,  on  one  or  more  occasions,  he  cannot  legal-  house  Trom  i!i« 

ize  the  act  of  permitting  slaves,   on  divers  occasions,  law. 
and  habitually,  to  assemble  and  remain  in  the  house  of 
another — drinking,  tippling,  and  buying  ardent  spirits 
from  him. 

But  this  indictment  charges  that  the  defendant  un-  When  the  indict- 
lawfully  caused  and  procured  the  slaves  to  frequent  and  that  the  dcfend- 
eome  tc^ether,  and  unlawfully  permitted  them  to  be  \x^^^^  V^^lut 
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Wilson  and  remain  in  his  house — drinking,  tippling,  and  buying 
Gom'nwbjlltii  ardent  spirits — which  sufficiently  negatives  any  impli- 
ly  10  be  and  re-  cation  of  a  permission  from  their  owners,  if  such  nega- 

ru'3\,''buyi„t  ti^^  we'-e  necessary. 

tippling,  ddrink-       We  are  of  Opinion,  therefore,  that  the  indictment 

ing,    It  IS   suffi-  .       /.     .  .  ./  .  1 

cient.  contains  facts  enough  to  constitute  a  nuisance,  and  an 

II**  ^LcxiuTon  off^J^ce  of  which  the  City  Court  of  Lexington  has  un- 

httve  the   same  doubted  jurisdiction.    And,  although  by  the  35th  sec- 

pres" nuisances  tion  of  the  act  just  above  referred  to:  {Session  Acts  cf 

nIl?iJrai*'tL'c7r!  1842,  255,)   the  Mayor  and  Councilmen  of  the  city 

before^""  ^he  bave  power  "to suppress,  by  ordinances,  with  suitable 

change  of  juris-  penalties,  all  tipplinff  houses,  bawdy  houses,  disorderly 

dicilon    to     the    f  •         •  .„         .    .  l  j  i.      ' 

Guy  Court,  un-  houses,  &c.,  &c. ;  stiJI,  as  It  IS  not  shown,  and  we  have 
jMwscd^an^^ordU  ^^^  discovered  that  the  city  authorities  have  passed  any 
t*e  °*un?«hmcni^  ordinance  for  the  suppression  of  a  nuisance  of  the  char- 
acter of  that  described  in  this  indictment,  and  as  the  of^ 
fence  charged  is  to  be  regarded  as  a  common  law  of- 
fence, punishable  by  fine  or  imprisonment,  at  the  dis- 
cretion of  a  jury;  the  form  of  the  indictment,  the  mode 
of  proceeding,  and  the  power  of  the  Court  and  jury, 
are  the  same  in  the  City  Court,  as  they  would  have  been 
in  the  Circuit  Court  of  Fayette,  if  the  jurisdiction  had 
not  been  changed.  The  only  necessary  difference  is  in 
the  style  of  the  Court,  and  in  the  substitution  of  the 
city  of  Lexington  for  the  county  of  Fayette.  Wheth- 
er, if  the  city  authorities  had  passed  an  ordinance  for 
the  suppression  of  nuisances,  of  the  sort  described  in 
this  indictment,  by  such  penalties  as  they  are  authoriz- 
ed to  inflict,  the  common  law  punishment  would  be  ne- 
cessarily superseded,  is  a  question  which  does  not  arise 
in  the  absence  of  such  ordinance.  We  remark,  how- 
ever, that  the  fifth  section  of  the  act  of  1840:  (3  Stat. 
LaWf  571,)  though  it  declares  that  the  authorized  ordi- 
nances  of  city  authorities,  shall  be  enforced,  in  all  re- 
spects, as  if  no  legislative  act  had  been  passed  on  the 
same  subject,  does  not  expressly  give  to  such  ordinance 
the  effect  of  repealing  or  superseding  the  legislative  act, 
and  makes  no  reference  to  the  common  law,  where 
there  has  been  no  legislation  on  the  particular  subject. 
Whether  it  intended  to  impart  to  the  ordinaP'"'  "'''"*• 
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overrulinp  consequence,  is  a  serious  question,  which  we        y^nMon 
need  not  now  consider.  Com'nweilth 

It  follows  from  the  views  which  have  been  presented,  ^    proiecator 
that  the  demurireT  to  the  indictment  was  properly  over-  podic'tment  for'a 
ruled.    The  same  views  also,  meet  the  objections  urged  J,Vi«*nce  ia  the 
on  the  motion  in  arrest  of  judgment,  except  that  which  Leiington. 
supposes  that  a  prosecutor  was   necessary,  for  which 
we  know  of  no  authority. 

With  regard  to  the  sufficiency  of  the  evidence  to 
support  the  indictment  for  a  nuisance,   and  to  sustain  / 

the  verdict  against  the  defendant,  assessing  a  fine  of 
$100,  it  is  not  necessary  that  we  should  express  an 
opinion,  because  the  verdict  was  found  under  an,  erro- 
neous instruction  of  the  Court,  which  entitled  the  de- 
fendant to  a  new  trial.  The  instruction  declares  in  ef- 
fect that  the  offence  as  a  nuisance  is  complete  if  the  de- 
fendant was  in  the  habit  of  selling  spirituous  liquors  to 
slaves  during  the  time  covered  by  the  indictment,  that 
is,  within  twelve  months  before  it  was  found  by  the 
grand  jur}'. 

But  the  selling  of  liquor  to  slaves  is  not  unlawful,  un-  The,  seiiiof  ^r 
less  It  be  done  without  the  permission  of  their  owners;  JSoTto'Sarw  k 
and  the  habitual  selling  of  liquor  to  slaves  with  the  per-  "nlesB '*°'' doM 

mission  of  their  owners  or  masters,   does  not  of  itself  wiiho'Uih©  par- 

^  .       I  11         mission   of   tbt 

constitute  a  nuisance,  or  any  offence  in  the  vendor,  be-  owoeis  or  ma«- 
cause  each  act  is  authorized  by  law.  Mmble*frelmeni- 

If  the  indictment  had  merely  charged   the  selling  of  i^„ji°drklu  ^u 
spirits  to  slaves  on  a  certain  day  and  at  divers  other  die,        would 
times,  it  must  have  alleged  that  it  was  done  without  the  met* 
permission  of  their  owners,  and  the  jury  must  have  be- 
lieved from  the  evidence  that  it  was  so  done,  to  justify 
a  verdict  against  the  defendant. 

It  has  not  been  heretofore  decided  that  this  offence 
though  repeated  every  day  would  make  the  house  in 
which  it  was  committed  a  disorderly  house  and  a  com- 
mon nuisance,  unless  the  slaves  were  habitually  allowed 
to  assemble  in  the  house  and  buy  liquors,  and  drink  and 
tipple. 

But  conceding  as  we  are  inclined  to  do,  that  the  fre- 
quent and  habitual  selling  of  liquor  to  slaves  without 
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WiLtofi  the  permission  of  their  owners,  and  in  a  house  used  or 
Cok'nwbaltk  kept  for  the  purpose,  would  constitute  the  offence  of 
keeping  a  disorderly  house  and  be  a  common  nuisance, 
we  are  of  opinion  that  all  of  these  facts  must  concur, 
and  they  must  be  frequent  and  habitual,  and  not 
merely  occasional  or  rare  in  order  to  constitute  the  nui- 
sance. 

If  the  unlawful  act  be  occasional  only,  each  offence  is 
Bo?io^e"*^»ud  P^^P^riy  punishable  by  inflicting  the  prescribed  penalty 

M  to  eonsUtuta  for  each.  If  it  be  habitual  and  continued  it  becomes  a 
ft  iuiiMne6,  th6n  i        i  .      .   i         r    i  i  t    ■ 

Meh  offence  of  nuisance  by  the  prmciples  of  the  common  law«  and  the 

Sns^mijjt  "be  offender  may  be  subjected  to  such  fine  or  imprisonment 
pottished   wpa-  as  in  the  opinion  of  the  jury  will  suppress  the  nuisance. 

The  instruction  given  is  inconsistent  with  these  views 
in  confining  the  jury  to  the  question  whether  the  de- 
fendant habitually  sold  liquor  to  slaves,  and  excluding 
the  enquiry  whether  it  was  habitually  done  without  the 
permission  of  their  owners  or  masters.  As  the  judg- 
ment must  be  reversed  for  this  error,  we  need  only  re- 
mark with  regard  to  the  refusal  of  the  Court  to  compel 
direct  answers  from  a  witness  deposing  ibr  the  Com- 
monwealth, that  such  matters  must  be  very  much  with- 
in the  discretion  of  the  Judge  who  presides  at  the  trial, 
and  we  cannot  say  that  the  discretion  was  abused  in 
this  case,  or  that  the  defendant  was  subjected  to  any 
injury  by  the  failure  of  the  Court  to  interpose. 

But  for  tb«  error  in  the  instruction,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial  in  con- 
formity with  this  opinion. 

Shy  4"  Beck  for  plaintiff;  Harlan ^  Attorney  General^ 
fox  Commonwealth. 
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Young  vs  Dobyns.  Attramr. 

Error  to  thb  MoNTOoiuntY  Circuit.    .  Ciue  3. 

Commission  Merchants^     LimittUions.     Presumpiions. 
JuDex  Hiss  delivered  the  opinion  of  the  Court  Jum  9. 

DoBYNs  as  surviving  partner  of  a  firm  of  forwarding  Thecii* 

and  commission  merchants  engaged  in  business  at  Mays- 
ville  Ky.,  sued  Young  in  a  Magistrates'  Court  in  Mont- 
gomery CO.,  to  recover  the  amount  of  an  account 
against  him  for  money  paid  and  advanced  by  plaintiff 
for  defendant,  for  freight  and  charges  on  goods  con- 
signed to  him,  and  for  services  rendered  in  receiving  and 
forwarding  the  same  to  Young  at  his  residence  in  Mt« 
Sterling.  The  warrant  was  issued  and  served  on  Young 
on  the  3d  September,  1849,  and  tried  before  the  Magis- 
trate in  that  month.  The  account  was  dated  the  26th 
of  October,  1847,  6f  course  one  year,  ten  months,  and 
seven  days,  had  elapsed  after  the  cause  of  action  ac- 
crued before  the  suit  was  instituted.  Young  made  de- 
fence before  the  justice,  and  relied  upon  the  statute, 
which  provides  that  suitd  on  merchant's  accounts  for 
goodSf  4^.,  sokl  and  deKvertd^  or  for  articles  charged  in 
any  store  account,  shall  be  commenced  within  twelve 
months  after  the  cause  of  action  hath  accrued.  The 
Justice  gave  judgment  for  Voung,  the  defendant  in  the 
warrant.  From  which  t)obyns  the  plaintiff,  appealed  to 
the  Montgomery  Circuit  Court,  in  which  the  case  was 
tried. 

Both  parties  a|;reed  to  dispeti^e  with  a  jury,  and  that  ^•3ihI|mmi  %i 
the  fa6t5  and  law  of  the  6ase  should  b^  submitted  to  the  coun. 
Jodge  of  said  Court.  Young's  defence  was  non  as- 
sumpsit, and  n6n  assumpsit  within  a  year  next  prece- 
ding the  commencement  of  the  suit;  after  the  pr6or 
had  been  heard,  the  Circuit  Court  rendered  judgment' 
against  Young,  and  in  favor  of  Dobyns  for  the  sum  of 
$30  31  cents,  (which  is  the  amount  of  the  account,)  and 
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YouHo        cost  of  suit.     Young  as  plalnlifT  in  error  has   brought 
DoBYNs.       the  case  before  this  Court. 

~  The  evidence  taken  establishes  the  following  state  of 

T^e^proof  in  the  case:  That  the  firm  of  Dobyns  &  Co.,  was  established 
as  forwarding  and  commission  merchants  in  Maysville» 
Ky.,  in  and  during  the  year  18-17,  and  Dobyns  was  the 
surviving  partner  of  said  firm  at  the  time  this  suit  was 
brought,  the  only  other  member  of  the  firm,  namely, 
H.  Richardson,  having  in  the  mean  time  died,  that  at 
the  date  of  the  account,  some  articles  or  packages 
which  had  been  shipped  from  Pittsburgh  on  the  steamer 
Isaac  Newton,  marked  as  directed,  to  **Aquilla  Young, 
Mt.  Sterling,"  "To  the  care  of  Jno.  P.  Dobyns  &  Co., 
Maysville,'*  were  received  at  the  business  house  of  Do- 
byns &  Co.,  in  Maysville,  that  on  reception  of  these  ar- 
ticles Dobyns  &  Co.,  paid  certain  charges  thereon, 
amounting  to  $13  38  cents,  and  to  the  steamer  for 
freight  $3  11  cents,  Was  also  paid;  the  other  items  in 
the  account  for  commission,  drayage,  advancing  post- 
age and  interest,  are  proven  to  be  correct,  so  that  the 
claim  of  Dobyns  &  Co.,  to  the  amount  of  $20  31' cents, 
is  established  by  the  testimony.  It  is  not  proven  that 
Young  directed  or  requested  Dobyns  &  Co.,  to  receive 
these  articles  for  them,  or  to  pay  the  charges  and  per- 
form the  service  for  which  their  account  is  rendered, 
nor  is  it  proven  that  Dobyns  &  Co,,  were  employed  by 
Young  generally  or  specially  to  receive  goods  for  him, 
4>T  to  forward  them  to  him,  except  as  it  may  be  presu- 
med or  inferred  from  the  fact  that  the  articles  in  ques- 
tion  were  consigned  to  them  at  Maysville,  Ky.,'  (they 
being  established  at  that  place  as  forwarding  and  com- 
mission merchants,)  and  directed  to  Young  at  Mount 
Sterling.  It  is  proven  in  the  case,  that  Dobyns  &  Co., 
•  fo^wl^rded  the  articles  by  a  common  carrier,  from  whom 
thfiy  took  the  usual  receipt  or  bill  of  lading,  requiring 
him  to  deli VQi:  them  to  Young  at  Mt.  Sterling;  that 
tiiese  artiqle^  ^QrQ  delivered  to  Young  by  the  waggon- 
er,  H.  Vank^rji^^^and  that  all  was  done  according  to  the 
'  ^eral  qsage^,  custom,  and  practice,  j^f  forwarding  and 
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commission  merchants,  in  the  transuctian  of  businesi  of       Vovto 
like  character.  DoBvirtk 

There  are  two  qoestions  pvcsented  in  t&s  ease  of  fuH  duetdim 
some  importance  and  of  general  interest  to  a  trading  P'*"^^ 
ukd  coaomercial  commani^.  The  first  to  be  oonaider« 
ed^  ls>  whether  a  oosdmission  and  forwarding  mer- 
chant's QCoount  for  oiMey  pidd  and  advanced  for 
freights,  storage,  drayage,  dec.,  and  for  services  render- 
Ml  in  recei^ng  and  forwarding  goods,  wares«  and  mer^ 
chandize,  is  embraeed  within  the  provisions  «f  the  5lh 
section  of  the  stfttnte  of  limitations  <3ef  §iai.  laad^  UM,) 
which  if  plead  would  bar  a  rnoowry  on  merohant^s  no* 
counts  such  as  are  theitein  specified,  if  satt  Jwas  not 
prosecuted  thereon  whhin  twelve  montfa  fiom  tlmir 
date  or  from  the  time  tbej  beoan^  due. 

It  is  without  heatetion  given  418  tthe  opinion,  lof  :the  The  ie^uaisbf 
Court  that  the  accounts  of  commission  and  libilwaedmg  ^^^^JS^ 
merchants  for  money  advanced  and  aerviees  oendered,  ^JS^^SmSi^ 
are  not  ait  aU  «mbraosd  by  the  psovisions  of  the  fith  ^^'^.'^'^^J^ 
aection  of  the  statute  of  limitations,  above  referral  4o,  M^tb^  sth  mo* 
as  is  apparent  from  the  language  of  lihat  seoAicm,  and  its  ul^^of  lUteOM 
obvious  import.    The  accounts  therein. specified,  (snitti  a^lSJf^^^ 
upon  which  may  be  baroed  if  not  brouffkt  within  a  tioQi  upon  mw 
year^)ave  such  as  ajie  created  4or  goods^  tqntres,  emd  to  me  you. 
marAoMdiToe,  sdi  and  ddUured^  or  mtidu  dkurgtd  in 
any  store  aoconitf*    These  expressions  are  defiinte  and 
pseciae,  and  wiU  oot  admit  teasonaUy  of  any^su^  oen« 
atruction  as  ithat  contended  for  iby  Young%  oounselv 
The  aooeunt  in  tliis  case  is  not  fer  any  of  ^he  things 
apedfied  in  ihe  statute,  but  for  money  paid  and  advan- 
ced by  Dobyns  ^i^Go.,  and  lor  servioes  pevformed  by 
4hem  ifior  Young,  oons^uently  the>6th  eeotien  af  the 
said  statute  has  no  appHoatiaa^and  ^is  aotkm  of  IVh 
byna  is  not  barred  ^thereby. 

The  fiext;questiQnik>be  considered,  fs (this:  if  aoier-  I^J^^^^I^*'^ 
chant angagdl  inthebusiDes^'Ofree^vingaadiiMnMrd>> 
ing  aDorohaadiae,  dpc.,(Veoeives  packages  'COMigwbd  40 
bt8<^veiand'mariDed>wlth<the  amne  ^nd  ^pUue  'Of-resi* 
dence  of  one  supposed  to  be  the  owner,  and  tbewupon 
Vol.  XU.  2 
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Yotf  NO        he  pays  the  freight,  chargesi  storage,  drayage,  &c.,  and 
DoBTirs.       then  delivers  them  to  a  responsible  common  carrier,  to 
■"  be  carried  to  tlie  person  to  whom,  and  the  place  to 

wKich  they  are  directed  by  writing  on   the  packages, 
taking  from  the  carrier  the  usual  receipt  or  bill  of  la- 
ding, in  an  action  by  such  merchant  against  the  person 
to  whom  the  packages  are  directed  and  to  whom  they 
were  delivered,  for  the  money  advanced  and  services 
performed,  would  the   law  authorize  a  recovery,  and 
would  the  defendant  in  such   action  be  liable  though 
4here  should  be  no  other  proof  given  of  the  fact  of  his 
ownership  of  the  packages,  or  of  the  employment  -  by 
him  of  the  merchant,  than  that  arising  from  the  circum- 
stances of  the  consignment,  the  directions  as  written 
on  such  packages,  and  their  delivery  and  reception   ac- 
cordingly, as  shown  from  the  proof  in  this  case  7    It  is 
the  opinion  of  the  Court  that  in  sueh  case  the  forward- 
ing merchant  might  lawfully  demand,  and  that  the  pre- 
sumed owner  of  the  goods  would  be  bound  to  pay  to 
him  the  reasonable  amounts  advanced,  and  reasonable 
compensation  for  the  services  rendered  in  receiving  and 
forwarding  the  goods. 
The  consignment       The  consignment  of  the  goods  to  Dobyns  &  Co*,  evi- 
?elby**the  d^cc-  ^^^^^^^^  ^Y  ^^^  words  ou  the  packages,  "To  the  care  of 
tionsonthepwk  Dobyns  &  Co.,"  their  delivery  to  them  from  the  steam- 
<'care  of  D.  i  boat  Isaac  Newton,  the  direction  thereon  to  "  Aqullla 
ddYyer/'of'th^m  Young,  at  Mt.  Sterling,"  the  fact  that  they  were  for- 
ij[  *  &  ^"**and  ^^'^^^  ^^  ^^^  customary  way  by  a  common  carrier,  to 
the  fact  that  the   their  direction,  and  delivered  by  him  to  the  person  to 
on°  ^e*  uaual  whom  directefd,  to  wit:  Young  himself,  are  circumstan- 
deSw^/ a/ Y.'i  ^®5  ^^^^  which  a  satisfactory  presumption  arises  that 
sim^fonihat  a"  Young  was  the  ownerof  the  packages,  and  that  they 
Y.  was  the  own-  were  consigfied  to  Dobyns.  &  Co.,  as  commission  and 
consignment waa  forwarding  merchants,  with  his  consent  or  that  of  his 
the^'conaen?' and  ^^^^  ^^o  shipped,  them  on  the  steamer  Isaac  Newton  ; 
direcdon  of  ^^A.  and  unless  such  presumption   should  be  rebutted  by 
rebutted,  createa   proof  on  the    part  of  the  defence.  Young  should  be 
Y.to  pay'fli^Tta.  held  liable  to  pay  the  reasonable  charges  of  the  plain- 

&";,  to'it'c":  ^^  »°  ^^^  warrant, 
•ignee,  D.G.&CO. 
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Wherefore  the  judgment  of  the  Circuit  Court  is  af-  HAiuLToif 

firmed.  SvMi^KBa, 

Hazlerigg  for  plaintiff;  Chiles  for  defendant.  _       -       -> 


Hamilton  vs  Summers.  Debt. 

Error  to  the  Montgc^ery  Circuit.  *  ^^^  4. 

Partnerships.     Witness,     Evidence, 
JoDOB  Mabsb ALL  delivered  the  opinion  of  the  Court.  June  9. 

This  action  of  debt  was  brought  by  Summers  against  Case  stated* 
Hamilton,  as  surviving  partner  of  the  firm  of  Hamilton 
and  Sandford,  upon  a  note  for  $400,  executed  by  Sand- 
ford  in  the  partnership  name,  dated  the.  27th  of  Aprils 
1848,  and  payable  one  day  after  date  to  Summers. 
Hamilton  pleaded  ^ncn  est  factum.^  And  the  case,  up- 
on the  evidence,  turned  upon  the  question  whether  the 
note  was  executed  for  the  benefit  of  the  firm,  in  a  part- 
nership transaction,  or  for  the  private  debt  of  Sandford 
to  Summers,  or  for  a  loan  to  SandjTord  for  his  individual 
use,  and  known  by  Summers  to  be  for  that  use. 

The  note  itself,  executed  in  the  firm  name  by  one  of  i^*5°^®.ll^ 

'  ^  culed  m  tlie 

the  firm,  was,  prima  facie^  obliffutory  upon  both  part-  "«"»«  ^Y  o"*  of 

ners,  and  alter  proof  ot  its  havmg  been  so  executed,  it  sumption  is  thnt 

devolved  upon  the  defendant  to  show   to  the  satisfac-  purples 'of  the 

tion  of  the  jury,  that  it  was  executed  for  the  individu-  fj[^»  ^l^f  J^^?°J 

al  debt  of  Sandford,  or  loan  to  him  for  his  private  pur-  denied,  it    de- 

•  rLi  n       t     I      n  ...  volves  iipon  llie 

poses,  and  not  lor  the  benefit  of  the  firm  or  m  its  bust-  person  denyingit 
ness,  and  that  Summers  knew,  or  had  reason  to  know,  wa»  mugitcnVor 
that  this  was  the  case.    The  first  instruction  given  by  {he  nartnereh%°^ 
the  Court,  on  motion  of  the  defendant,  conforms  sub- 
stantially to  the  principle  just  stated.     But  the  second 
goes   further,  and  is  ipore  favorable  to   the  defendant 
than  it  should  have  been,  in  declaring  that  if  SuQomers 
at  the  time  Sandford  borrowed  the  money  and  execu- 


exe- 
firm 
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HAKiLToif     ted  the  note»  believed  U  n^as  borrowed  for  the  purpose 
SvHMsttf.      of  paying  off  the  private  debts  of  Sandford  or  of  his 
^^"  wife,  the  law  was  for  the  defendant. 

^(    The  belief  of  Summers,  that  the  money  was  borrow- 
That  the  pavee  ed  for  such  individual  purpose,  though  it  might  prove 

of  the  note  W  .    ^      ^.  .  .  .  .     j  •     »       *  i  j  l 

lieTed  that  mo-  an  mtentiou  on  his  part  to  do  an  unjust  act,  would  have 
viiieh^e^noie  ^^  effect  in  iaw,  unless  the  fact  corresponded  with  his 
•och  Im^  ^^  belief.  And  even  if  the  money  was  avowedly  borrow - 
to  be  Applied  to  ed  for  a  private  purpose,  with  the  knowledge  of  Sum- 
pnrposei  of  the  mers,  still,  if  it  Was  iti  fiict  used  for  the  purposes  of  the 
iS*ft*anJ**iw?«  firm»  w®  *r®  i^ot  prepared  to  say  that  the  note  execu- 
^*"«  "5**tr  '^^ihe  ^®^  '^  ^^  ^^^  name  should  not  be  binding  upon  all  the 
obiintoiy  force  partners. 

less  ^sifch^  tvaa  Under  the  instructions  referred  to,  none  having  been 
the  iMA.  f  given  for  the  plaintiff,  the  jury  found  against  the  plea  of 

Tum  est  factum.  And  the  defendant's  motion  for  a  new 
trial  having  been  overruled,  a  judgment  was  rendered 
against  him,  for  the  reversal  of  which  he  prosecutes  a 
writ  of  error.  The  only  questions  reserved  on  the  tri- 
al, relate  io  the  competency  of  witnesses,  the  admission 
\  and  rejection  of  evidence,  and  the  exclusion  or  refusd 
to  exclude  evidence.  These  questions  we  shall  proceed 
very  briefly  to  notice. 

1.  Several  of  the  pJaintiiTs  witnesses  stated  that  they 

One  who  objects  or  in  some  instances  their  wives,  were  legatees  of  Sand- 

cf  of  a  wibiess  ford ;  and  they  were  objected  to  as  incompetent  on  this 

iD^mpe?eflCT^or  ground.    But  the  will  was  not  produced,  nor  was  the 

thewitaess?       natUre  or  amount  of  these  legacies  stated  either  by  the 

witnesses  objected  to  or  any  others,  nor  was  there  any 

pr66f  showing  that  their  legacies  would  be  affected  by 

the  termination  of  this  suit  one  way  or  the  other.    If  It 

were  conceded  that  the  result  of  this  suit  would  deter- 

inine  whether  the  estate  of  Sandford  is  liable  for  the 

whole  or  for  only  one-half  of  this  note,  still  it  is  not 

shown  that  these  legatees,  or  any  of  them,  would  re* 

ceive  more  or  less  in  either  result,  nor  in  fact  is  it  shown 

that  thtir  legacies  are  not  paid,  or  that  if  paid,  there  is 

an^y  probability  that  they  must  be  refunded  to  meet  any 

part  of  this  demand.    And  whatever  might  be  the  case 
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in  thti  respect,  we  suppose  the  judgment  in  the  present     Haxiltoit 
case  would  not  be  evidence  between  Hamilton  and  the      Svmmbbs. 
executors  of  Sandford,  either  to  prechide  or  establish  - 
the  liability  of  one  to  the  other,  or  to  determine  its  ex- 
tent 

It  cannot  be  assumed,  therefore,  upon  the  mere 
fiict  that  these  witnesses  are  legatees  of  the  deceased 
partner,  that  they  have  any  certain  interest  in  the  re* 
suit  of  the  suit,  or  in  the  record  as  evidence.  And  as 
the  party  making  the  objection,  should  sustain  it  by 
proving  such  interest,  and  has  failed  to  do  so,  there  was 
DO  error  in  albwing  the  witnesses  to  testify. 

3.  The  defendant  proved  by  two  witnesses,  conver*  in  a  rait  tfaintt 
sations  between  himself  and  the  plaintiff,  relating  to  aer'hil''1<fmil;i 
the  note  sued  on,  and  in  which  the  defendant  denied  f^^?"  direct  or 

IDQireCly  III€  €tI» 

bis  liability  to  pay  it,  and  said  it  was  not  for  a  partner-  deoee     auinHt 
ship  debt,  which  was  not  contradicted  by  Summers,  judgmenr^ouid 
These  conversations  were  excluded  by  the  Court  on  "n  i*1onVroTe'S? 
motion  of  the  plaintiff,  on  the  ground' that  they  had  ^enuiiwiiif'iK 
occurred  in  the  absence  of  Sandford,  who  was  then  in  degsated  partner 
fact  dead.    But  it  was  not  against  Sandford  but  against  uon^f  contribu^ 
Summers  the  plainti^  that  the  evidence  was  offered.  ^^^^ 
And  it  was  not  the  statement  of  Hamilton  in  his  own 
fiivor  that  constituted  the  evidence,  but  the  answer  of 
Summers  or  his  failure  to  answer,  from  which  it  was  the 
province  of  the  jury  to  draw  the  appropriate  inference, 
according  to  their  own  judgment.    The  jury  might 
have  considered  the  evidence  as  sufficient  to  establish 
an  Indirect  admission  of  the  fact  asserted  by  Hamilton. 
And  as  in  this  suit  between  Summers  and  Hamilton,  a 
direct  admission  of  the  same  fact  by  the  former  wou14 
unquestionably  be  evidence  against  him,  so  is  his  indirect 
admission.    A  judgment  for  the  defendant  founded  up- 
on the  direct  admission  of  Summers,  would  have  pre- 
cisely the  same  effect  upon  the  liability  of  Sanford's  es- 
tate as  one  founded  upon  the  indirect  admission.    But 
euch  a  judgment  would  not  in  either  case  affect  the 
question  of  contribution  between  Hamilton  and  Sand- 
ford's  executors,  should  they  be  compelled  to  pay  the 
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Hamilton      whole  debt.    We  are  of  opinion  therefore,  that  the 
Summers.      Gourt  erred  in  excluding  this  evidence.    But  there  was 

no  error  in  rejecting  the  statements  of  Sandford  in  the 

absence  of  Summers; 

3.  The  plaintiff  proved  by  two  witnesses,  statements 
The  admisjiions  "^^^®  ^y  Sandford  on  his  death  bed,  in  the  absence  of 
of  one    pariner  both  Hamilton  and  Summers,  to  the  effect,  that  he  had 

made  after    tne        ,  .  .       ,      /•  »»       .,  i 

disaoiutioQ  of  sold  out  his  mterest  m  the  nrm  to  Hamilton,  who  was 
i8*nSr?v1dence  ^o  pay  the  firm  debts,  and  that  all  notes  in  the  firm 
"fnnlrMDalliel  ^^^^  ^^^^  ^^^  fi^m  debts,  except  one  which  was  desig- 
vs  Nelson,  10  B.  nated,  and  was  not  the  one  now  in  question.    Without 

Monroe,  318.)  .   .  ,  ,  .       .  .    .         ^  ?  , 

noticing  other  objections,  it  is  suflacientto  say  that  this 
statement  upon  its  face  was  made  after  a  dissolution  of 
the  firm.  And  in  the  case  of  Daniel  vs  Nelson^  (10  B. 
Monroe^  318,)  this  Court  upon  full  consideration  of  the 
question,  and  in  accordance  with  its  previous  decisions 
decided  that  the  admissions  of  one  partner  after  disso- 
lution are  not  evidence  against  the  other.  We  are  of 
opinion  therefore,  that  this  evidence  was  inadmissible, 
and  should  have  been  excluded  on  the  motion  of  the 
defendant  for  that  purpose. 

4.  The  plaintiff  read  in  evidence  three  letters  in  the 
Evidence  not  in-  band-writing  of  Sandford  signed  in  the  name  of  the 
compeient  when  firm,  addressed  to  B.  F.  Thomas  &  Co.,  at  MaysviHe, 
which '  for  its  all  dated  and  post-marked  at  Sharpsburg,  the  town  in 
pcr%etuiponothl  which  the  firm  had  a  store,  and  each  purporting  to  en- 
fvas^*  mn  niade  ^'^^®  ^  particular  sum  of  money,  (proved  by  the  post- 
should  be  exclu-  master  lo  have  been  enclosed  in  it,)  and  directing  pay- 
.of  the  party  vs  mcut  of  a  uote  of  the  firm  payable  in  Bank.  The  first 
iered^  ^^  but*  ^if  of  these  letters  bears  date  on  the  same  day  on  which 
made  competent  the  note  sued  on  is  dated,  and  the  others  on  the  second 

there  n»  no  error 

^n  letting  it  go  to  and  fifth  days  thereafter.     The  object  of  this  evidence 
*'^"'^'  was,  as  is  presumed,  to  authorize  the  inference  that  the 

money  for  which  the  note  in  suit  was  executed,  was  ap- 
propriated to  the  payment  of  a  firm  debt.  But  it  is 
not  proved  that  any  money  was  advanced  by  Summers 
at  the  date  of  the  note,  or  that  a  loan  from  him  was 
necessary  for  the  purposes  of  the  firm,  or  tiiat  the  firm 
actually  owed  any  such  debt  at  bank  as  that  referred  to 
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% 
in  the  letters,  or  that  the  money  enclosed  was  applied      Hamilton 
to  the  payment  of  any  debt  actually  due  by  it,   except      summeh«. 
so  far  as  these  facts,  or  some  of  them,  may   be  estab-  ' 

lished  by  the  note  and  the  letters  themselves,  or  may  be 
inferred  from  the  failure  of  the  defendant  to  produce 
upon  notice,  the  cash  book  of  the  firm.  The  presump- 
tion necessarily  arises  that  the  persons  from  or  through 
whom  the  plaintiff  obtained  possession  of  the  letters 
could  have  proved  or  explained  the  facts  referred  to  in 
them  ;  but  it  is  not  even  proved  that  there  was  any 
such  firm  as  that  addressed,  except  by  the  letters  them- 
. selves.  In  the  absence  of  all  explanatory  and  auxiliary 
evidence,  we  should  greatly  doubt  whether  the  mere 
coincidence  between  the  dates  of  these  letters  and  the 
note  sued  on,  would  furnish  any  rational  ground  of  in- 
ferring that  the  money  for  which  the  note  was  given, 
was  applied  to  partnership  purposes.  But  even  if  it 
did  not,  there  was  no  error  in  admitting  the  letters 
.when  offered,  because  other  evidence  might  have  been 
.<^ered  in  corroboration  of  them;  and  we  cannot  say 
that  the  defendants  failure  to  produce  the  cash  book, 
does  not  furnish  some  corroboration,  and  afford  a 
ground  of  inference  against  him.  But  there  was  no 
motion  to  exclude  the  evidence. 

The  objections  taken  by  Summers  to  the  time  and 
manner  of  perfecting  the  bill  of  exceptions,  are  sufli- 
ciently  met  by  the  consent  order  of  the  previous  term. 

And  for  the  errors  which  have  been  noticed,  the 
judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial  in  conformity  with  this  opinion. 

Hamilton  if.  French  ioT  plaintiff;  Hazlerigg  for  de- 
fendant. 
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CiiANcBRY.  Blackburn  t^^  Collins. 

Case  5.  Errok  to  the   Woodford  Circuit. 

•^  Execution  tales.    Redemption.     Consideration. 

June 9.  Judge  Csbhshiw delivered  the  opinioa  of  llue  Court. 

Edward  M.  Blackburn,  having  recovered  a  judg-* 

Case  stated.  ment  against  Vardeman  Collins  in  the  Franklin  Circuit 
Court,  for  the  sum  of  $1000,  besides  interest  and  costs, 
caused  an  execution  to  issue  thereon,  which  was  levied 
on  two  slaves,  Ned  and  Stephen,  and  was  stayed  by 
Blackburn,  17th  January,  1843. 

On  the  said  17th  of  January,  1643,  a  venditioni  expo- 
nas was  issued,  andi^n  the  14th  day  iof  February  there- 
after, said  slaves  were  exposed  to  sale  by  the  SbefiflT, 
and  Greorge  E.  Blackburn,  a  son  of  said  Edward,  be- 
came the  purchaser  at  the  sum  of  $800.  After  de- 
ducting sheriff^s  commission,  there  remained  $784  01  > 
to  be  applied  as  a  credit  upon  the  execution. 

On  the  17th  day  of  February,  1843,  another  execu- 
tion issued  on  said  judgment,  imlcNrBed  w4th  a  credit  of 
said  sum  of  $764  01.  This  execution  was  levied  upon 
isome  corn,  bogs,  and  other  personal  property — sold  by 
(he  sheriff,  and  purchased  by  George  E.  Bladkbum  at 
the  price  of  $61  85,  aod,  after  deducting  ^eriff's  com- 
mission, there  remained  of  this  sale,  -58  76,  as  a  ciedU 
on  the  execution.  The  sheriff  then  returned  the  exe- 
cution, indorsed,  in  substance, — w>  property  found  to 
/satisfy  the  remainder. 

In  a  short  time  after  the  purchase  of  the  slaves,  Ed' 
ward  M.  Blackburn  took  possession  of  one  of  them, 
and  the  other  remained  in  the  possession  of  Collins  un- 
til two  or  three  years  before  the  commenceihent  of  this 

3Uit. 

Collins,  in  March,  1849,  filed  his  bill  against  Edward 
M«  Blackburn,  alleging  that  the  negroes  were  worth 
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$1200  at  the  time  of  the  sale;  that  George  E.  Blackburn  Blackbuek 
was  the  general  agent  of  his  father ;  that  he  had  been  CtrhLins. 
authorized  by  his  father  to  manage  the  execution,  and 
to  buy  said  slaves  for  him,  and  to  do  every  thing  he 
might  think  proper,  in  reference  to  said  claim ;  thai 
George  purchased  the  slaves,  not  for  himself,  but  for  hi* 
father,  and  as  his  agent ;  that  he  was  hard  pressed  at 
the  time,  and  it  was  agreed  between  George  and  him- 
self,  at  and  before  the  sale,  that  the  negroes  should 
stand  as  a  security  for  the  debt,  and  that  complainant 
might  redeem  them,  by  paying  whatever  might  be  due 
on  the  judgment  at  the  time  of  redemption,  including 
said  sum  of  $784  01,  the  nett  sum  for  which  the  slaves 
had  been  sold ;  and  that,  in  that  event,  he  was  to  he 
allowed  for  the  services  of  the  slaves ;  that  since  the 
sale,  Edward  M,  Blackburn  frequently  ratified  said  con- 
tract and  promise  of  George,  and  recognized  the  com-' 
plainant*s  right  to  redeem  the  negroes. 

The  bill  also  alleges,  that  the  complainant  had  paidt 
an  order  drawn  upon  him  by  defendant  for  $30,  which 
ought  to  have  been  credited  on  the  note  upon  which 
the  judgment  was  recovered,  and  that  he  had  paid  a 
large  amount — "something  like  $500*' — besides  what 
was  made  by  the  sale  of  the  negroes.  An  adjustment 
of  accounts  is  asked  ;  hire  for  the  slaves  is  claimed ;  an 
offer  made  to  pay  the  balance  of  the  judgment,  if  any 
should  remain,  after  the  proper  credits  should  be  en- 
tered ;  a  redemption  of  the  slaves  is  prayed  for,  and 
$400  are  alleged  to  be  brought  into  Court,  which  com- 
plainant states,  is  as  much  as  he  owes,  "including  the 
amount  for  which  said  boys  sold." 

An  amended  bill  is  filed,  stating,  in  substance,  that 
E.  M.  Blackburn  holds  several  notes  on  complainant 
for  the  hire  of  the  negro  which  had  remained  in  his 
possession  for  some  years  after  the  sale  made  by  the 
shcrifT;  that  these  notes  were  executed  at  the  desire, 
and  merely  to  please  defendant,  and  without  any  con- 
sijeratioh — defendant  saying  at  the  time  they  were 
given,  that  complainant  was  never  to  pay  them ;  that 
Vol.  XII.  3 


Digitized  by 


Google 


■J.6  BEN.  MONROE'S  REPORTS. 

Bl/ckbtkn     he  wouM  never  call  upon  him  to  pay  them;  that  he 
CoLMNs.       never  had  done  so,  and  that  complainant  had  never  paid 

' ~  one  cent  on  them ;  that,  when   one  of  the  notes  was 

executed,  defendant  immediately  turned  it  over,  and 
entered  a  credit  on  the  back  of  it  for  the  full  amount, 
or,  marked  it  paid  or  discharged,  when  nothing  in  fact 
had  been  paid ;  that  defendant  had  told  complainant, 
he  would  mark  other  notes  paid,  and  afterwards  said  he 
had  done  it — these  notes  are  prayed  to  be  delivered  up 
to  be  cancelled. 

The  defendant,  in  his  answers,  denies  that  the  ne* 
groes  were  worth  at  the  time  of  the  sale  $1200,  and 
says  they  were  sold  for  their  value,  he  denies  that  Geo* 
E.  Blackburn  was  his  general  agent,  does  not  believe 
that  he  made  any  agreement  with  complainant  to  allow 
him  to  redeem,  and  states  that,  if  he  did  make  such 
agreement,  ifwas  without  authority. 

He  then  states  in  his  answer  to  the  amended  bilh 
"that  neither  he,  nor  any  authorized  agent  of  his  ever 
made  any  promise  to  complainant,  that  he  might  re- 
deem, except  upon  condition  of  his  paying  the  full 
amount  of  his  debt  without  regard  to  the  annual  value 
of  the  slaves."  And  he  says  he  *»always  told  complain- 
ant he  might  have  the  negroes  by  paying  him  what  he 
gave  for  them,  and  also  paying  him  the  balance  of  his 
execution,  and  that  this  is  the  only  redemption  he  ever 
promised  to  him."  The  answer  further  states  that  one 
of  the  negroes,  by  the  earnest  solicitation  of  the  com- 
plainant, was  left  with  him  on  hire  for  several  years,  ^ 
and  that  complainant  executed  his  notes  for  the  annual 
hire ;  that  no  certain  calculation  was  made,  that  com- 
plainant would  pay  the  notes  for  hire ;  that,  from  time 
to  time,  complainant  promised  to  pay  the  debt,  and  the  , 
notes  were  used  "to  get  the  balance  of  the  debt." 
Blackl)urn  says  he  put  no  value  upon  the  notes ;  that  it 
is  probable  he  may  have  given  up  to  complainant  the 
first  and  second  notes;  professes  to  file  one  of  them, 
^and  says  he  does  not  know  wha  thas  become  of  the 
other. 
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Two  depositions  only,  are  taken  in  the  cause;  the  Blackburk 
deposition  of  Young  states  a  conversation  between  him-  Collini. 
self  and  the  defendant,  at  defendant's  house,  which  took 
place  a  short  time  before  this  suit  was  brought,  in  which 
the  defendant  said;  in  reply  to  a  statement  of  the  wit- 
ness that  Collins  was  to  meet  him  there  that  day  to  see 
something  about  the  negroes,  that,  if  that  was  the  bu- 
siness of  the  witness,  he  need  not  look  for  him,  for,  that 
Collins  had  been  promising  from  time  to  time,  for  two 
or  three  years,  to  come  for  the  purpose  of  redeeming 
the  two  negroes.  He  proved  also  that  the  negroes 
were  worth  from  one  to  one  hundred  and  twenty  dol- 
lars per  annum,  each.  The  other  deposition  is  that  of 
Morris,. the  sheriff,  who  made  the  sale.  He  states  that, 
at  the  time  of  the  sale  and  purchase  of  the  negroes, 
George  E.  Blackburn  told  him  that  he  purchased  them 
as  the  agent  of  his  father,  and  with  the  understanding 
that  Collins  was  to  redeem  them  ;  that  Collins,  being  in 
embarrassed  circumstances,  the  object  was  to  secure  his 
father's  debt.  Both  wellnesses  prove  that  the  slaves,  at 
the  time  of  the  sale,  were  worth  $1200,  and  Morris 
states  that  each  negro  was  worth  per  annum  $100. 

The  Court  below  charged  the  defendant  with  the  hire      Decree  of  the 
of  the  negroes,  and  with  $30  which  had   been  paid  up-  Circuit  Couru 
on  his  order  to  Reddin,  and  brought  the  defendant   in 
debt  to  the  complainant  the  sum    of  $52;  decreed   a- 
gainst  him  this  sum,  and  directed  him  to  surrender  the 
slaves,  Ned  and  Stephen,  to  complainant. 

We  admit  that,  as  a  ceneral  rule,  where  an  agree-  ^P/o^jse  *>y  * 

,      ,  ^  .    r  1      .     pliiiuiff    ID    an 

ment  is  made  between  two  persons,  before  a  sale  is  execution    that 

made  by  an  officer,  that  the  one  whose  property  is  to  redeem'properir 

be  sold,  and  to  be  bought  by  the  other,  shall  have   the  'ulton  u^Sii  payl 

privilege  of  redeeming  it,  that  he  will  be  permitted  by  meniof  the  price 

I      ^1  11  1  r*       .         f  1  I  .'  when  such  prom- 

the  Chancellor  to  do  so.     But  m   the  cases  where  this  ise  has  no  other 

has  been  permitted  to  be  done,  there  was  either  some  suppon'u^Than 
valid  consideration  for  the  promise  of  the  purchaser  to  Qf^^^^^Jj^f^'^^r 
allow  a  redemption,  or,  some   injury  resultinff  to  the  not  kuowniothe 

-*  L  \  IJ    •  r   .1-      bidders,  and  has 

party  whose  property  was  sold,  m  consequence  of  the  uo  influence  up. 
previous   agreement.      Conceding    in   this   case,  that  p?open*y^*i8^aot 
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Blaokbdih     George  E.  Blackburn  had  authority  from  his  father  to 

CoLLXKs.      make  just  such  a  promise  and  agreement  as  are  alleged, 

■uch  promise  as  we  are  led  to  enquire,  what  could  have  induced  them  ? 

the    chancellor  The  father,  Edward  M.  Blackburn,  had  his  execution 
can  enforce* 

for  $1000,  besides  interest  and  costs,  levied  upon  the 

slaves;  the  sheriff  was  about  to  proceed  with  the  sale; 
Blackburn's  claim  was  safe,  or  thought  to  be  safe  to  the 
extent  of  the  value  of  the  negroes ;  the  complainant 
was  in  embarrassed  circumstances  ;  he  promised  to  pay 
no  interest  beyond  what  was  already  accruing  upon  the 
execution,  and  was  unable  to  comply,  if  he  had  made 
such  promises ;  what  then,  constituted  the  considem- 
lion  of  the  agreement  to  purchase  the  slaves,  and  allow 
their  redemption  ?  We  can  imagine  none  which  would 
be  obligatory,  and  can  perceive  no  motive  for  such  an 
agreement  on  the  part  of  George  or  his  father,  but  their 
feelings  of  kindness  for  the  complainant. 

No  allegation  is  made  that  the  sale  was  not  a  fair 
one ;  it  does  not  appear  that  any  other  person  was  in- 
duced not  to  attend  the  sale  and  bid  for  the  slaves,  or, 
that  any  person  present  was  prevented  from  bidding, 
or,  that  any  injury  whatever  accrued  to  the  complain- 
ant, in  consequence  of  the  agreement.  We  are  at  a 
loss,  therefore,  to  perceive  upon  what  valid  ground  a 
right  to  redeem  the  slaves  can  be  based. 

But,  did  George  E.  Blackburn  have  any  authority 
If  an  agreement  from  his  father  to  make  an  agreement  with  Collins  for 
prainiiff  in    an  the  redemption  of  the  negroes?    There  is  no  proof  that 
r^defeSdiSf 'in  he  had,  and  the  answers  of  the  defendant  to  the  bills, 
^i*vUe£e"of  m^  though  not  as  full  and  explicit  as  they  might  and  ought 
deemiDs  be  re-  to  have  been,  substantially,  as  we  think,  deny  such  au- 
Tc^dempiion  iasis  thority.    Still,  Edward  M.  Blackburn,  after  sanctioning 
detenSlaot^in  ibe  the  purchase,  would  be  bound  by  any  agreement,  bind- 
cxecution,^^^u  jjjg  |jj  j^w,  made  by  his  son  at,  and  before   the  sale, 
ted  01  proved  ba<>  But  we  think  it  questionable,  whether  any  agreements 
consideration^    all,  valid  or  invalid,  has  been  established.    No  inter- 
view is  shown  to   have  taken  place,  either  between 
George  E.  Blackburn  and  Collins,  or  between  E.  M. 
Blackburn  and  Collins.     Indeed,  it   is  not  alleged,  nor 
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pretended,  that  any  agreement  for  the  redemption  of  Blaokbubw 
the  slaves  was  made  by  E.  M.  Blackburn  and  Collins.  Colli«9. 
And  the  only  means  furnished,  for  arriving  at  the  con- 
elusion  that  any  such  agreement  was  made  between 
George  and  Collins,  is  what  is  proven  by  Morris,  the 
Sherifi^  to  have  occurred  between  him  and  George  at, 
before,  "and  after  the  sale.  Morris  states  that  George 
told  him  ''he  purchased  the  negroes  as  the  agent  of  his 
father,"  and  that  ''he  purchased  them  with  the  under- 
siandingthai  Collins  was  to  redeem  them  ;  that  the  ob- 
ject of  the  sale,  Collins  being  in  embarrassed  circum- 
stances, was  to  secure  bis  father's  debt."  This  witness 
further  proves  that,  several  days  before  the  sale,  "he 
called  on  George  to  know  who  would  act  ibr  his  father, 
who  was  in  the  South ;  and  that  George  replied,  he 
would,  that  there  was  an  understanding  that  Collins 
was  to  have  the  privilege  of  redeeming  the  negroes^ 
and  he  would  purchase  them;"  but  "George  also  stated 
in  the  same  conversation  on  the  subject,  that  if  the  ne- 
groes sold  for  the  amount  of  the  debt,  he  did  not  intend 
to  buy  them." 

Is  it  not  manifest  from  this  proof,  that  there  was  no 
absolute  undertaking  on  the  part  of  George  to  purchase 
the  negroes?  The  debtor,  therefore,  could  not  have 
been  deceived,  and  lulled  into  security,  and  prevented 
by  the  undertaking  of  George  from  looking  out  for  oth- 
er bidders.  But,  between  whom,  was  this  understand- 
ing that  Collins  was  to  redeem  the  negroes?  and  what 
were  the  terms,  and  when  was  it  to  be  done?  Was  it 
between  George  and  Collins,  and  was  the  redemption 
to  depend  upon  the  payment  of  the  whole  debt,  or  on- 
ly what  had  been  bid  for  the  negroes,  or  between  Col- 
lins and  E.  M.  Blackburn?  The  Sheriff  says,  that  "he 
called  on  George  to  know  who  would  act  for  his  father, 
who  was  in  the  South,  and  George  replied  he  would ; 
that  there  teas  an  ^understanding*  that  Collins  was  to 
have  the  privilege  of  redeeming  the  negroes.  From 
this  language,  it  might  be  inferred  that  the  understand- 
ing  was  between  Collins  and  E.  M.  Blackburn,  and  not 
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Blackbvrh  with  Coilins  and  George;  but  it  is  not  pretended  br 
O^LLivs.  Collins  in  his  bills,  that  he  had  ever  made  any  arrange- 
'  ment  or  agreement  upon  the  subject  of  the  redemption 
of  the  slaves,  with  E.  M.  Blackburn.  The  conversation 
between  the  Sheriff  and  George  had  occurred  some 
nine  years  before  the  deposition  of  the  Sheriff  was  ta- 
ken, and  it  would  be  very  hard  to  recollect  all  that 
might  have  taken  place  at  the  time,  or  the  precise  lan- 
guage which  was  used,  and  a  very  slight  variance  from 
the  words  used,  might  produce  an  important  difference 
in  the  meaning  to  be  attached  to  them.  From  the 
whole  record,  we  have  come  to  the  conclusion,  that 
there  was  no  other  understanding  or  agreement,  than 
a  mere  naked  promise  on  the  part  of  George  E.  Black- 
burn that,  if  he  should  purchase  the  negroes,  Collins 
might  have  them  again  by  paying  the  debt,  interest, 
and  costs.  The  purchase  was  not  made,  and  the  bill 
does  not  allege  that  it  was  made,  for  Collins,  but  for  E. 
M.Blackburn.  After  the  purchase,  the  negroes  were 
his — held,  not  in  trust  for  Collins,  or  under  a  quasi  mort- 
gage— but  held  as  his  own  absolute  property,  subject 
only  to  a  mere  gratuitous  promise  by  George,  and  E. 
M.  Blackburn  also,  that  Collins  should  have  the  ne- 
groes by  discharging  the  debt. 

We  are  of  opinion  that  no  importance  ought  to  be 
attached  to  the  fact,  that  one  of  the  negroes  was  per- 
mitted by  Blackburn  to  remain  in  the  possession  of  Col- 
lins for  several  years  after  the  purchase,  and  that  he 
took  notes  for  his  hire  with  no  calculation  of  their  be- 
ing paid.  Blackburn  seems  to  have  had  no  desire  to 
keep  the  negroes,  if  he  could  get  the  amount  of  his 
claim.  Collins  was  hard  run — his  negroes  had  been 
sold,  and  we  can  perceive  that  kindness  alone  might 
have  been  a  sufficient  inducement  to  allow  one  of  the 
negroes  to  remain.  He  acknowledges  he  told  complain 
ant  he  might  have  the  negroes  again,  by  paying  his 
debt.  If  it  was  really  a  redemption  which  was  spoken 
of  between  the  parties,  then  nothing  would  have  to  be 
paid  to  Blackburn,  but  the  amount  bid  for  the  negroes 
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and  interest;  but  this  transaction  shows  to  us  that  there     Bj-ackbukm 

V8 

was  a   mere  promise  to  let  Collins  have  his  negroes        Cullies. 
again  by  paying  the  whole  debt — this  is  not  a  redemp*  " 

iion^  but  a  repurchase — in  common  parlance,  called  a 
redemption^  but  in  fact,  a  repurchase  of  the  slaves. 
Some  importance  is  attached  by  counsel  to  the  fact  that 
Blackburn  got  the  bill  of  sale  from  the  Sheriff  to  bring 
Collins  to  a  settlement.  We  have  no  doubt  that  Black- 
bum,  having  made  a  promise  to  Collins  to  let  him  have 
the  negroes  again,  was  anxious  that  the  matter  should 
be  closed.  If  Collins  intended  to  get  the  negros  again, 
it  was  natural  that  Blackburn  should  wish  it  done  with* 
out  further  delay. 

Collins,  in  his  original  bill,  goes  into  Court  under  the 
impression  that:  he  owes  Blackburn  the  sum  of  $400, 
and  professes  to  bring  that  sum  into  Court,  alleging 
that  "it  is  as  much  as  he  owes."  And  this,  too,  after 
charging  that  he  had  paid  upon  the  debt,  some  $530, 
besides  what  was  made  by  the  sale  of  the  negroes — not 
a  dollar  of  which  is  attempted,  to  be  proved — and  all  is 
denied,  except  the  sum  of  $30  paid  to  Reddin  upon  the 
order  of  Blackburn.  And  yet  he  obtains  a  decree 
against  Blackburn  for  the  sum  of  $52. 

No  time  was  fixed  for  the  alleged  redemption  to  be  And  if  no  time 
made.  Seven  years  elapse  without  any  assertion  of  gSc"p?iiiir«^s 
right,  or  attempt  bv  Collins  to  redeem.     Whatever  un-  to  be  exercised, 

^  .  11  which  exists   if 

derstanding  there  was  between  the  parties  was  in  par-  at  all  onlv  in  pa- 

I      J,  1.  /•     '1  1  TT  1  rol,  shoald  it  not 

ol.  dependmg  upon  irail  memory  alone.    How   long,  be      demanded 
even  ander  a  valid  and  binding  agreement,  existing  in  ^^^^^^^^^  ^®"^ 
parol   only,  shall  a  man  be  allowed  to  sleep  upon  his 
rights?    Would  not  five  years  be  reasonable,  and  as 
long  as  a  man  should  be  suffered  to  procrastinate  his 
remedy  in  such  a  case? 

We  have  given  an  attentive  examination  to  the  au- 
thorities referred  to  by  the  counsel  of  the  appellee,  and 
are  of  opinion  that,  although  those  cases  are,  in  some 
respects,  analagous  to  the  case  under  consideration, 
there  is  a  material  difference  in  principle  between 
them. 
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Blackburw  ii  results,  from  the  foregoing  vieWs,  that  the  Circuit 
G»LLiK8.  Court  erred  in  rendering  a  decree,  directing  Blackbura 
"  to  surrender  the  slaves,  Ned  and  Stephen,  to  Collins^ 
and  to  pay  him  the  sum  of  $53.  But  Collins  has  shown 
himself  entitled  to  a  credit  for  the  sum  of  $30,  as  paid 
28th  May,  1841.  And  it  being  our  opinion  that  the 
several  notes  given  by  Collins  to  Blackburn  for  the  hire 
of  the  negro,  which  was  suffered  to  remain  with  him 
for  a  time,  were  never  intended  to  be  collected,  and  that 
the  services  of  the  negro  were  designed  as  a  gratuity, 
and  so  understood  by  Collins,  would  it  not  be  unjust  in 
Blackburn  to  coerce  payment  of  the  notes? 

Blackburn  had  a  right  to  the  hire  of  this  slave,  but  be 
had  a  right  to  give  his  services  to  complainant ;  and, 
although  he  annually  took  the  notes  of  Collins  for  the 
hire,  we  are  of  opinion  from  the  bills  and  answers  upon 
this  subject,  that  it  was  the  understanding  between  the 
parties  at  the  time,  that  the  services  of  the  boy  were  a 
gratuity. 

Blackburn  says,  "  it  is  very  probable  he  may  have 
given  up  the  first  and  second  notes,  or  may  have  agreed 
to  cancel  them ;  that  he  put  no  value  upon  them,  and 
has  been  able  to  find  but  one  of  them  ;  that  one  he  pro- 
fesses to  file ;  that  he  will  not  state  with  any  certainty 
what  has  become  of  the  other  two ;  that  they  may 
have  been  given  up  to  complainant,  or  been  cancelled 
by  himself  by  indorsement.  He  has  manifested  no  dis- 
position to  collect  these  notes,  and  we  think  it  would 
be  contrary  to  equity  and  good  morals  for  him  to  at- 
tempt to  do  so. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded,  that  a  decree  may  be  rendered,  can* 
celling  said  notes  for  hire,  and  directing  a  credit  to  be 
entered  upon  the  judgment  of  Blackburii  for  the  sum  of 
$30,  as  paid  28th  of  May,  1841,  and  perpetually  injoin- 
ing  him  from  the  collection  of  so  much  of  his  judgment^ 
and  dismissing  the  bill  as  to  all  other  claims. 

Collins,  having  shown  himself  entitled  to  relief,  will 
I^ave  a  right  to  his  cost3  in  the  Court  below. 
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HewiU  and  Lindse^  for^laiiiliff;  Reed,  Smith,  Chod-        ^^wh 
ide,  and  Harldn  for  defendant.  Com  'NWBALTit 


March  vs  Commonwealth.  IteicTMiaiTi 

Appeal  from  xHfe  Lexington  City  Court;  Case  6. 

By-LatDS.    Lexington   City  Court. 
CiliBr  Justice  Simpson  deliveied  the  opinion  of  the  Coait  Jims  12* 

The  appellant  was  indicted  in  the  Lexington   City  Th«  «* 

dburty  for  an  ofTence  alleged  to  have  been  committed  by 
him  in  the  city  of  Lexington.  The  iddictment  con- 
tains two  counts.  Ill  the  first  he  is  chdrged  with  hav- 
ing committed  an  assault  and  battery  bn  the  person  of 
a  female  The  second  count  is  for  aii  assault  ana  bat- 
tery on  the  person  of  the  same  female;  with  an  iritent  to 
commii  a  rape. 

The  jury  found  him  guilty  of  an  assault,  and  assessed  judxinent  of  th'l 
agamst  him,  a  fine  of  one  thbusand  dollars.    A  motion  t'^^^^^. 
Was  made  in  arrest  of  judgment,  upon  the  ground  that 
the  proceedihg  should  have  been  by  warrant  in  the  ^ 
bame  of  th^bity,  and  not  by  indictment,  and  that  the 
fine  assessed  should  not  have  exceeded  the  suni  of  ,one 
hundred  dollars.    The  motion   in  arrest  of  judgment 
was  overruled,  and  the  defendant  has  appeated  to  this 
Court.  ,.    ^ 

It  is  assigned  for  error,  that  the  Court  below,  erred;  .Err^tsaow  m^ 
in  overruling  the  appellant*s  motibn  to  arrest  the  judg-  f^^ent'^low; 
hient.    The  argument  in  support  of  this  position  is; 
that,  by  an  ordinance  of  the  city  of  Lexington,  a  per- 
son who  commits  a  breach  of  the  peace  within  .the  city^ 
is  subject  to  be  punished  by  a  fine  npt  exceeding  one 
hundred  dollars,  to  be  assessed  by  a  jnry ;  that  the  ofr  . 
fence  of  which  the  defendant  was  found  guilty  is  a  mere  « 
'  breAch  of  the  peace  and  nothing  more,  and  that  as  the 
You  XII.  4 
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Marcm         offence  is  punishable  under  a  city  ordinance,  no  other 
Gom'nwealth  punishment  can  be  inflicted  than  that  which  the  ordi- 
"'  nance  provides,  the  adoption  of  the  ordinance  being  a 
virtual  repeal  of  all  laws  imposing  another  or  a  differ- 
ent penalty. 
To  enable  us  to  test  the  merits  of  this   argument,  it 
ProTisions  of  becomes  necessary  to  notice  several  legislative  provis- 
in^rw^ectto^Oie  ions  upon  the  subject,  asupon  a  correct  construction  of 
auJ  other^^ciU^^  them.,  a  solution  of  the  question  involved  in  it,  mainly 
in  K^c^^"<*^yi.^^  depends. 

The  ameodatorf  ^Y  ^^  ^^^  passed  in  February,  1840,  (3  Vol.  Statute 
act  of  1842:  \3  Laws^  571,)  it  was  enacted,  that  "all  the  ordinances  of 
'  *  the  city  of  Louisville  made,  or  to  be  made,  not  in  viola- 
tion of  the  constitution  of  this,  or  of  the  United  States, 
shall  be  held  to  be  valid  and  in  full  force,  as  though 
there  was  no  legislative  act  upon  the  subject;  and  in 
suits  or  prosecutions  under  such  ordinances,  the  fines 
and  penalties  provided  for  shall  be  enforced,  notwith* 
standing  the  existence  of  such  legislative  act. 

That  provision  was  contained  in  the  first  section  of 
the  act;  and  in  the  fifth  section  of  the  same  act,  it  was 
enacted,  "that  the  provisions  of  the  first  section  of  this 
act  «hall  extend  to  the  city  of  Maysville,  and  to  all  oth- 
er cities  in  the  Commonwealth,  in  the  same  manner  as 
if  Maysville  and  the  other  cities  had  been  named  in 
conjunction  with  Louisville;  and  when  the  charter  of 
the  city  of  Louisville,  or  any  other  city  vests  powers  in 
city  authorities  to  regulate  any  subject  by  ordinance, 
on  which  the  Legislature  may  have  passed  a  law,  the 
ordinance  so  passed  shall  be  enforced  in  all  respects  as 
if  no  legislative  act  had  been  passed  on  the  subject.'' 
The  act  of  1845:  In  1842,  an  act  was  passed,  entitled,  "an  act  to  re- 
il5Sk6°p^°iW?)  duce  into  one,  and  digest  and  amend  the  acts,  and  a- 
mendatory  acts,  incorporating  the  city  of  Lexington." 
{Session  acts.  1841,  1842,  page  244.)  The  following 
sections  of  the  act  have  a  bearing  upon  the  question  un- 
der consideration : 

"Sec.  41.  The  Mayor  and  Councilmen  shall  have 
full  power  to  pass  all  needful  ordinances  and  by-laws 
for  carrying  into  effect  all  the    powers  herein  granted. 
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and  executing  all  the  provisio»iis  of  this  charter,   with        March 
suitable  penalties  for  the  infraction  of  the  same,  not  ex-  Com'nwealtk 
ceediDg  fifty  dollars,  except  in  cases  of  disturbances  of 
religious  worship,  riots,  and  breaches  of  the   peace, 
where  the  penalty  may  be  one  hundred  dollars, 

"Sec.  71.  All  penalties  for  breaches  of  thfe  ordinan- 
ces and  by-laws  of  the  city,  shall  be  sued  for  by  war- 
rant in  the  name  of  the  city,  and  be  for  its  use. 

"Sec.  63.  The  City  Court  shall  have  exclusive  ori- 
ginal jurisdiction  in  all  prosecutions  for  violations  of  the 
ordinances  of  said  city. 

"Sec.  65.  Said  Court  shall  have  concurrent  juris- 
diction with  the  Payette  Circuit  Court  in  prosecutions 
by  indictment,  or  presentment,  for  brea«hes  of  the 
peace,  nuisances,  and  violations  of  the  statutes  against 
gaming,  occurring  in  the  city  of  Lexington;  and  may 
cause  to  be  summoned  a  grand  jury  to  inqmrc  into  such 
of  the  offences  cognizable  in  said  Court,  as  may  be  in- 
dictable or  presentable ;  and  proceedings  shall  be  insti- 
tuted and  proggcuted  in  such  cases  in  the  same  way 
that  proceedmgs  are  had  in  the  Circuit  Court  in  similar 
cases,  and  the  verdicts  and  judgments  in  such  cnses, 
shall  be  of  thesume  character,  and  for  the  same  amounts 
with  those  rendered  in  similar  cases'  in  the  Circuit  Court. 
But  any  person  prosecuted  to  conviction,  or  acquitted, 
for  a  violation  of  the  ordinances  of  the  city,  shall  not 
be  afterwards  prosecuted  by  indictment  or  presentment, 
for  the  same  offence,  and  vice  versaJ*^ 

By  an  act  passed  in  1845,  (Ses$io7i  acfs^  1844,  1845,  ^^^^j  ift.i4_5, 
page    196,)  exclusive  jurisdiction   of  all   pleas  of  the 
Commonwealth  arising  within  the  limits  of  the  city   of 
Lexington,  except  cases  of  felony,  was   vested   in  the 
City  Court. 

In  1842,  the  Mayor  and  Board  of  Councilmen  of  the 
city  of  Lexington  passed  an  ordinance,  that  any  free 
person  who  shall  commit  a  riot  or  breach  of  the  peace, 
within  the  city,  shall,  for  every  such  offence  forfeit  and 
pay  to  the  city,  a  sum  not  exceeding  one  hundred  dol- 
lars, to  be  assessed  by  a  jury. 
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March  Jjp  bill  of  exoeptions  was  filed  iq  the  Court  below, 

OpM'awEALTR  nor  id  the  above  ordinance  made  a  part  of  the  record  n 
It  18  therefore  contended,  that  this  Court  cannot  notice 
its  existence,  and  consequently  that  the  basis  of  the  ap- 
pellant's objection  to  the  legality  of  the  proceedings  in 
the  City  Court  is  wholly  destroyed.  This  preliminary 
question  must  be  first  disposed  of, 

There  are  sofne  things  that  Courts  are  bound  to  no- 
Siiperior  Courjs  tice  judicially.    The  Superior  Courts  however,  will  not 

If  111  not,  ex  om-  i.    .        ,  .  /.  ^  t  x  i 

f  ip,  take  notice  ecp  offictq  ta&e  {lotice  of  the  customs,  laws,  or  proceed- 
Qrp?oc^1npof  «Hgs  of  inferior  Courts  of  limited  jurisdiction,  unless 
lii]^te?^fidic^  v^nen  reviewing  their  judgments  upon  a  writ  of  error, 
tion  unless wheo  when  for  the  purposes  of  justice  they  must  neces- 
judgments/when  sai'ily  notice  them ;  (1  Volume  CAitty^s  pleadingSj  252.)^ 
ihey*^8ho5IJS*no-  Now  in  deciding  in  this  case,  whether  the  judgment  cf 
|ice  theni*  the  City  Court  is  unsustained  by  Uw,  and  erroneous,  it 

is  indispensibly  necessary  to  notice  the  by-laws,  and  or? 
jdinances  pf  the  city,  otherwise  the  Court  will  be  unable 
tp  give  a  correct  opinion  upon  the  subject,  and  the  judg- 
pient  of  the  Court,  {^though  it  should  iiot  be  sanction- 
ed by  the  laws  under  which  the  Court  i\cted,  cann^ot  be 
Reversed. 

In  considering  therefore,  the  argument  against  the 
propriety  and  correctness  of  the  judgment  of  the  City 
Court,  and  deteripining  the  question  presented  by  it^ 
we  shall  notice  the  foregping  city  ordi^fince,  apd  regard 
|t  as  constituting  a  part  of  the  law  of  tj^at  Courts  Doesi 
this  city  ordinance  provide  a  penalty  for  the  same  of- 
fence, of  which  the  appellant  was  fo^nd  gui\ty  ?  If  so, 
does  the  existei^ce  of  the  ordinance  pperate  ^s  a  repeal, 
or  supercede  the  law  of  the  land  prescribipg  a  different 
ipode  of  proceeding  for  the  punishipent  of  the  same  pf- 
fl&nce,  or  do  both  laws  exist  in  full  force,  subject  only  tpi 
the  lin)itation,  that  a  conviction  or  acquittal  under  on^ 
of  them  shall  preclude  a  proceeding  against  the  same 
person,  for  the  same  oflfence  under  the  other  ? 

A  breach  of  the  peace  is  incidental  to  the  commis? 
sion  of  every  assault  and  battery,  Althoi:^h  therefore 
an  assault  and  batterv  includes  more  than  a  mere  breach 
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of  the  peace,  because  it  enda^^g^rs  personal   security,        March 
]ret  being  a  breach  of  the  peace,  it  may  be  punished  s^s  Cpv'nwralth 
such,  and  should  b^  regarded  as  comprehended  witJ^jq  ^ 

the  true  import  of  the  city  ordinance.  Conceding  thjit 
the  ordinance  embraces  assaults  and  provides  a  penalty 
for  their  commission  as  breaches  of  the  peace,  t^p  in- 
quiry arises,  does  it  hav^  the  effect  attributed  to  it,  of 
superseding  within  the  city  limits,  the  law  of  the  state 
upop  the  same  subject. 

A  power  vested  by  legislation  in  a  city  corporation  A  power  ▼csied 
to  make  by-laws  for  its  pwn  government,  find  the  regur  rureNn  a  cify  cor 
latipn  of  its  pwn  police,  cannot  be  construed  as  Impart-  K^aw^^^^u 
ing  to  it,  the  power  tp  repeal  the  laws   in  force,  or  tp  govcmment,  and 

,       ,     .  .         ,  r    .  1.         '  ihe  regulation  of 

supercede  their  operation  by  any  pf  its  ordm^^nces.  Ua  own  police- 
Such  power  if  not  expressly  conferred,  cannot  ^nse  by  BideredaRlmjmr- 
mere  implication, unless  the  exercise  of  the  ppwer  giv-  [1°^  apower**^u> 
en,  be  inconsistent  with  the  previous  law,  and  does  ne-  'eneivi  the  laws 

.,  .  .  ^  \r  ;       of  t*»c  State,  or 

c§ssariiy  operate  as  its  repe£^I />ro  ^an/o.    JVor  can   the  aupersede  then^ 
presumption  be  indulged,  that  the  Legislature  intended  dLances!  ^^  °*^ 
that  an  ordinance  passed  by  the  city,  should  be  superior 
to,  and  take  the  place  of,  the  general  law  of  the  State 
upon  the  same  subject. 

As  many  acts,  which  if  committed  out  of  the  limits 
of  the  corporation,  would  be  in  a  great  degree,  or  whol- 
ly harpaless,  and  therefore  not  regarded  as  public  of- 
fences by  the  law  of  the  State,  but  which  occurring 
>rithin  the  city,  xyear  a  different  aspect,  and  may  be  in- 
consistent with  the  public  safety,  or  with  good  order ; 
ftnd  as  others  which  are  denounced  by  law  as  public 
offences,  might,  if  committed  within  the  limits  of  the 
city  be  also  an  offence  peculiar  to  the  city,  an  authority 
in  the  corporation  to  make  by-laws  inflicting  penalties 
upon  offenders  in  such  pases,  is  indispensibly  necessary 
for  the  security  of  itsi  Inhabitants,  and  the  preservation 
of  good  order.  As,  howpyer,  a  doubt  may  have  exist- 
ed whether  a  city  could  b^'  its  ordinance  inflict  a  differ- 
ent penalty  for  an  offenpe  punishable  by  law,  from  that 
which  the  law  itself  injppsed^  the  passage  of  the  act  of 
1840  may  have  been  deemed  ^^cessary  for  the  solution 
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March  of  that  doiibt.  This  act  by  declaring  that  when  a  city 
Com'nwealth  charter  vests  powers  in  the  city  authorities  to  regulate 
■  any  subject  by  ordinance,  on  which  the  Legislature 
may  have  passed  a  law,  the  ordinance  so  passed  shall 
be  enforced  in  all  respects  as  if  no  legislative  act  had 
passed  upon  the  subject,  clearly  manifested  the  inten- 
tion of  the  Legislature  to  be,  to  make  such  an  ordinance 
valid  and  enforceable,  whether  at  its  passage  the  law  in 
force  upon  the  same  subject,  was  the  common  law  or  a 
legislative  enactment.  But  although  it  in  effect  de- 
clares that  the  ordinance  shall  be  enforced,  as  if  there 
were  no  other  law  upon  the  same  subject,  yet  it  does 
not  declare  that  its  passage  shall  operate  as  a  repeal  of 
the  previous  law,  nor  do  we  think  that  the  Legislature 
intended  to  impart  to  it  such  an  effect. 

If,  however,  any  doubt  exists  upon  this  point,  consid. 
ering  the  act  of  1840  by  itself,  that  doubt  ia  removed, 
so  far  as  the  city  of  Lexington  is  concerned,  by  the  act 
of  1842,  reducing  into  one,  the  acts  and  amendatory 
acts  incorporating  the  city  of  Lexington.  The  65th 
section  of  that  act,  after  declaring  that  the  City  Court 
shall  have  concurrent  jurisdiction  with  the  Fayette  Cir- 
cuit Court  in  prosecutions  by  indictment  or  present- 
ment, for  breaches  of  the  peace,  nuisances,  and  viola- 
tions of  the  statutes  against  gaming,  occurring  in  the 
city  of  Lexington,  and  that  proceedings  shall  be  institu- 
ted and  prosecuted  in  such  cases  in  the  same  way  that 
proceedings  are  had  in  the  Circuit  Court  in  similar  ca- 
ses, and  that  the  verdicts  and  judgments  shall  be  of  the 
same  character,  and  for  the  same  amounts  with  those 
rendered  in  similar  cases  in  the  Circuit  Court ;  express- 
ly provides,  that  any  person  prosecuted  to  conviction 
or  acquittal  for  a  violation  of  the  ordinances  of  the 
city,  shall  not  be  afterwards  prosecuted  by  indictment 
or  presentment  for  the  same  offence,  and  vice  versa. 
It  is  thus  apparent,  that  the  Legislature  considered  the 
previous  law  as  still  remaining  in  full  force,  notwith- 
standing the  passage  of  a  city  ordinance  upon  the  same 
subject.    This  legislative  construction  would  be  enti- 
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lied  lo  great  weight  in  determining  the  meaning  and  March 
effect  of  the  act  of  1840»  if  the  case  had  to  depend  up-  Com'nwealth 
on  the  provisions  of  that  act  alone.  We  however  re* 
gard  the  act  of  1842,  not  only  as  indicating  a  legisla- 
tive construction  of  the  effect  of  a  city  ordinance  pas- 
sed in  pursuance  of  an  express  power  vested  by  the 
Legislature  in  the  city  authorities,  upon  the  law  pre- 
viously in  force  upon  the  same  subject,  but  also  as  de- 
claring, by  necessary  implication,  that  the  previous  law 
shall  continue  in  full  force,  notwithstanding  the  passage 
of  the  city  ordinance  regulating  the  same  subject. 

The  result  therefore  is,  that  if  the  city  ordinance  pro-  JJ^o^dinancc  by 
vides  a  penalty  for  the  commission  of  an  assault  and  the  ciiy  of  Lex- 
battery  within  the  city,  it  does  not  repeal  or  supercede  bga  fine  of  li^ 
the  law  previously  in  force  upon  the  same  subject.  brelTch  of'  the 
Either  law  may  be  enforced,  but  a  conviction  under  p«»<^«»  ^^^^  "<>' 

^  '  repeal  the  com- 

one,  is  a  bar  to  a  proceeding  under  the  other.     A  pro-  mon  law,  which 

J.        ^  c  ^1        .^  J.  ^   r      1  authorizes  afinv 

ceedmg  to  enforce  the  city  ordmance  must  be  by  war-  ai  ihe  discreiion 
rant  in  the  name  of  the  city ;  but  a  proceeding  to  en-  au*J"i[J  ^Jf  {h^ 
force  the  general  law  must  be  by  presentment  or  indict-  City  Court, 
ment.    In  the  former  case  the  amount  of  the  judgment 
is  determined  by  the  city  ordinance ;  in  the  latter  it   is 
regulated  by  the  law  of  the   land,  as  if  no  ordinance 
had  been  passed  upon  the  subject. 

It  follows  according  to  the  views  here  expressed  that 
the  City  Court  did  not  err  in  overruling  the  motion  of 
the  appellant  to  arrest  the  judgment. 

Wherefore  the  judgment  is  affirmed. 

Robertson  for  plaintiff;  Harlan,  Atto,  Gen.,  for  Com- 
monwealth. 
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Ejectment.  Ratcllff  VS   Trimble* 

Case  7.  Appeal  from  the  Pike  CiBcufr. 

Clerk* s  Evidence,    Instructions.    Fraudi 
June  13.  JuDOB  Mabsball  delivered  the  opinion  of  the  Court 

This  case  was  formerly  before  the  Court,  and  We  re* 
fer  to  the  opinion  reported  in  9th  B.  Monroe^  511,  for  a 
general  statement  of  the  facts  and  principles  as  then  pre- 
sented. It  will  be  seen  from  that  opinion  that  the  action 
\vas  brought  on  the  demise  of  Trimble,  against  Richard 
Ratdiff,  Sil^s  RatcIifT,  and  others,  to  recover  landclaim-^ 
Bd  by  the  lessor  under  a  sheriff's  sale  and  deed,  madd 
\xi  virtue  of  a  judgment  and  execution  against  Silas 
Ratcliff,  that  the  defendants  relied  upon  a  prior  deed 
from  S.  Ratcli^  to  his  son  Richard,  and  that  the  prin- 
cipal question  in  the  case,  was,  whether  this  deed  was 
or  was  not  fraudulent  and  void  as  against  the  creditoi^ 
of  S.  Ratcliff.  This  upon  the  last  trial  was  the  only 
question,  so  far  as  the  hierits  were  concerned,  and  Is 
the  subject  of  the  instructions  given  and  refused.  Sev- 
eral incidentalquestions  were  however,  tnade  in  the 
progress  of  the  trial,  some  of  which  it  is  necessary  to 
notice. 

The  plaintiff  in  making  out  his  title  offered  the  recdlti 
An  official  copy  of  the  judgment  and  proceedings  of  the  Floyd  Circuit 
SfiedTy^I^cierki  Court,  under  which  the  lessor  had  purchased  the  land^ 
is  competent  cr-  ^^^  received  his  deedj  which  was  objected  to  on  the 
idence   ior  him  ,    ,        .  ./<    i    ,         x       \  •  .         t^ 

in  any  suit  to  ground  that  it  was  certified  by  the  lessor  himself  as 
w^ich  he  is  a  ^j^^j^  ^j.  ^^^^  Court.  But  it  was  admitted  as  evidence. 
And  it  is  now  contended  that  this  was  erroneous,  as 
being  in  violation  of  the  rule,  that  a  man  shall  not  make 
evidence  for  himself.  It  is  not  shown,  however,  that 
such  a  case  has  ever  been  decided  to  be  subject  to  the 
application  of  the  rule,  and  we  are  satisfied  that  it  i^ 
not.    The  official  cbitraeter  of  the  act,  the  duty  and 
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responsibilities  of  the  Clerk,  the  publicity  and  notoriety  Ratcliff 
of  the  proceedings  appearing  of  record  and  certified  by  Trim Bti. 
him,  the  penal  consequences  of  a  false  certificate,  and 
facility  of  detection  and  exposure,  are  considerations 
which  preclude  the  application  of  the  rule  to  a  record 
certified  by  him^  and  it  may  be  used  as  evidence  by  him 
as  well  as  by  any  other  person. 

When  the  plaintifi"  had  made  out  his  chain  of  title,  a  deleoaut  ia 
and  proved  that  the  defendants  were  in  possession  on  iTpoaMtion^ 
the  2d  of  February,  1844,  the  declaration  and  notice  {j^SSSTSi?^ 
in  the  action  having  been  served  on  them  on  the  14th  ^^  ^  ^* 
of  the  same  month;  the  defendants  moved  for  instruc-  month,  i^e  jut  \ 
tions  as  in  case  of  a  non-suit,  and  the  motion  having  bnoTrioliDoe^to 
been  overruled,  i(  is  now  contended  that  it  should  have  U;iS*"^[5J  "*£ 
been  granted  on  two  grounds*    lst|  because  there  was  i^^^'!^'^  ^ 
no  proof  of  possession  by  the  defendants  when  the  de«  tbe  lith  of  ths 
clarationwas  served;  and  2d,  because  the  sheriff^s  deed  ■^•"^"*'^ 
was  not  indented  as  required  by  the  act  bf  1798 ;  (JSiat\ 
Lau>9 1463.)    The  record  does  not  show  the  specific 
grounds  on  which  the  motion  was  made.    But  we  do 
not  consider  either  of  those  now  urged  as  sufficient! 
As  to  the  first,  the  jury  had  a  right  to  infer^  in  the  ab- 
sence of  other  evidence,  that  the  defendants  being  ia 
possession  on  the  2d  of  February,  remained  in  posses^ 
aion  until  the  14th.    From  the  nature  of  the  hci  the 
presumption  of  continuance  (to  a  reasonable  extent,) 
arises,  rather  than  the  presumption  of  abandonment  or 
cessation  of  the  possession.    And  besides  the  inference 
of  a  continued  possession  is  amply  authorized,  if  not  in^ 
deed  fully  established,  by  the  evidence  subsequentiy  in- 
troduced. 

As  to  the  second  ground,  it  might  be  sufficient  to  say 
that  there  is  no  evidence  in  the  record  that  the  deed 
was  not  indented^  It  was  read  without  objection.  Up*^ 
on  its  face  it  is  called  an  Indenture.  It  appears  in  the 
transcript  before  us,  just  as  we  presume  it  would  appear 
if  it  were  actually  indented.  And  its  not  being  indent- 
ed is  not  even  alleged  in  the  motion  for  a  non*suit. 
Under  these  circumstances,  we  should,  if.it  weraneces- 
VOL.  XII.  * 
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Ratcliff      sary  to  sustain  the  judgment,  presume  that  it  was  in- 
Tbivblx.       dented.    But  unless  for  want  of  being  indented,  it  was 
'    absolutely  void,  it  was  too  late  after  admitting  it  as  evi- 
dence without  objection,  to  move  for  a  non-suit  be- 
cause it  was  not  indented.    If  it  was  not  void,  it  pass- 
ed the  title  of  the  defendant  in  the  execution,  and  being 
in  evidence,  it  proved  that  title   to  be   in   the  lessor, 
which  was  its  proper  office.    But  we  think  the  objection 
would  be  unavailing  in  any  form,  and  at  any  stage  of 
the  cause. 
The  practice  of  separating  the  different  parts,  or  cop- 
It  !b  ooobleotion  ies,  of  a  deed  or  indenture  by  cutting  them  apart  in  an 
bmiy*of*Shcriffo  indented  or  curved  line,  so  that  the  identity  and  genu- 
conv?yMcr**2t  ineness  of  the  parts  in  the  hands  of  the  grantor  and 
this  day  ^^^^^  grantee,  might  at  any  time  be  tested  by  bringing  them 
The  practice  of  together,  and  thus  determining  whether  they  had  been 
Snl?ficntioa'  is  written  on  the  same  piece  of  paper  or  parchment,  was 
KentSckyir**  ^  formerly  useful  and  necessary  to  prevent  imposition, 
and  to  test  the  verity  of  the  instrument.    It  was  there- 
fore regarded  as  essential  in  important  transactions,  and 
is  prescribed  by  the  old  statutes  regulating  the  modes  of 
conveying  land.    But  this  from  having  long  since  ceas- 
ed to  be  necessary  or  useful,  has  been  dropped  in  gene- 
ral practice,  and  was  omitted  in  the  general  statutes  of 
conveyancing,  as  early  as  1785 ;    and  it  has  become 
wholly  obsolete  in  this  State.    The  act  of  1798  to  re- 
duce into  one  the  acts  subjecting  lands  to  the  payment 
of  debts  (Stat.  Law  1463,)  directs  in  its  8th  section, 
that  *'in  all  sales  of  land  under  execution,  the  sheriff,  or 
other  officer,  shall  convey  the  same  by  deed  indented, 
sealed  and  recorded,  as  the  law  directs  for  other  con- 
veyances of  land,"  &c.    This  provision  was  probably 
copied  from  some  of  the  previous  acts  referred  to  in  the 
title,  and  the  word  indented  may  have  been  inadvertent- 
ly inserted  without  reference  to  its  having  been  dispen- 
sed with  in  ordinary  conveyances.    But  however  this 
may  be»  it  is  obVious  that  the  Legislature  intended  by 
this  provision  to  reqaire'no  other  form  in  the  execatt<m 
of  a  sheriffs  deed,  than  the  law  directs  for  other  con- 
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veyaDces  of  land.  And  as  the  law  does  not  and  did  not 
at  the  date  of  this  statute,  direct  or  require  an  ordinary 
conveyance  to  be  indented,  we  are  of  opinion  that  the 
sheriff  's  deed  if  good  in  other  respects,  is  not  vitiated 
by  the  omission  of  the  useless  and  purely  formal  act  of 
indenting  it.  We  know  too,  that  in  this  respect  the 
deeds  of  sheriff's  have  for  many  years  conformed  to  the 
ordinary  modes  of  conveyance,  and  that  much  litiga- 
tion and  confusion  and  loss  would  ensue  from  a  decision 
that  such  deeds  ar&  ineffectual  if  not  actually  indented. 
And  we  feel  authorized  and  bound  to  give  greater  ef- 
fect to  that  part  of  the  statutory  direction  which  refers 
to  the  ordinary  laws  of  conveyancing,  than  to  the  par- 
ticular word  indented^  which  is  repugnant  to  the  more 
important  part  of  the  provision. 

it  appeared  upon  the  last  trial,  that  Richard  Ratcliff 
had  actually  paid  to  his  father  the  three  hundred  dol- 
lars named  in  the  deed  as  the  consideration  of  the  land, 
and  also  $150,  for  the  negro  ntan  referred  to  in  the  for- 
mer opinion,  and  that  these  sums  were  paid  by  the 
grantor  to  his  creditors.  These  facts  were  admitted 
for  the  purpose  of  avoiding  a  continuance  moved  for, 
on  account  of  the  absence  of  a  witness  who  It  was  sta- 
ted would  prove  them.  But  the  admission  was  used  on. 
the  trial,  and  of  course  removed  any  inference  or  ques- 
tion as  to  the  non-payment  of  the  consideration. 

Upon  the  assumption  made  in  the  former  opinion,  and 
folly  alithorized  by  the  evidence  on  the  first  trial,  that 
the  property  conveyed  was  worth  at  least  H^SOOO,  the 
payment  of  the  small  consideration  of  $300,  and  its 
appropriation  to  the  debts  of  the  grantor,  might  have 
been  entitled  to  little  influence  in  rebutting  the  infer- 
ence of  fraud  arising  from  other  circumstances  then 
and  now  appearing  in  the  case.  But  while  it  may  still 
be  assumed  that  the  land  itself  was  worth  $2000,  or 
more,  several  witnesses  deposed  on  the  last  trial,  that 
encumbered  as  the  land  was  with  law  suits,  and  a  judg- 
ment in  ejectment,  it  was  worth  but  little,  and  not  more 
than  three  hundred  dollars.    There  was  no  such  evi- 
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BAttLif*  dence  on  the  former  trial.  And  the  reasoning  and  con* 
Tkimbls.  elusions  of  the  former  opinion,  apply  to  a  case  in  which 
"■  the  inadequacy  of  price  was  gross  and  palpable.  If,  at 
the  time  of  the  conveyance  now  in  question,  the  land 
was  so  encumbered  by  suits  and  judgment,  as  that,  in 
common  estimation,  the  title  and  interest  of  the  grant- 
or was  regarded  as  worth  no  more  than  three  or  four 
hundred  dollars,  or  that  it  might  have  been  fairly  con- 
sidered by  S.  Ratcliffand  his  son  as  of  no  greater  value» 
the  conveyance  to  the  son,  at  the  price  of  three  hun- 
dred dollars,  actually  paid  to  the  grantor,  and  by  him 
appropriated  to  the  payment  of  his  own  debts,  would,* 
so  far  as  these  circumstances  are  concerned,  be  subject 
to  but  slight,  if  any,  inference  of  fraud — even  though 
there  was  no  visible  change  of  the  possession  of  the 
land,  and  the  grantor  still  derived  his  support  from  it. 
It  seems  that  the  one  hundred  acres  ofland  embraced 
in  this  deed,  being  included  in  a  patent  to  John  Graham, 
was  by  him  sold  and  conveyed  to  S.  RatdiS*  about  the 
year  1814,  by  deed,  with  a  covenant  to  refund  the  price 
of  three  hundred  dollars  in  case  of  loss,  &c.  And  that 
the  same  land  being  also  included  in  two  adjoining  older 
patents  to  J.  Madison  a  separate  action  was  brought 
about  the  year  1815,  upon  each  of  these  patents,  against 
Ratcliffand  others — that  in  the  action  under  the  patent 
for  1850  acres,  the  plaintiff  being  unable  to  make  out  a 
title  derived  from  the  patentee,  a  verdict  and  judgment 
were  rendered  for  the  defendants,  and  in  the  other  ao- 
troii  on  the  patent  for  1300  acres,  a  judgment  was  con^ 
fessed  by  one  of  the  tenants,  who  was  made  defendant 
for  alL  No  further  action  seems  to  have  been  brought 
upon  the  first  named  patent.  And  the  possession  of 
Ratdiff  having  continued  till  1835,  under  the  junior 
patent,  his  right  of  possession  was  then  probably  per- 
fected by  time  against  the  patent  for  1850  acres.  The 
judgment  above  mentioned  was  enjoined,  and  in  1830, 
Graham  became  a  surety  in  an  injunction  bond,  on 
which  the  judgment  was  afterwards  obtained  against 
bis  executors,  the^  payment  of  which  was  the  founda- 
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tlon  of  iheir  judgment  against  S.  RatcHfT.  This  injunc-  RATCLiiii' 
tion  was  pending  until  some  years  after  the  date  of  the  Trimbi.?. 
deed  now  in  question.  And  in  1840,  after  its  dissolu-  " 
tion,  the  party  who  claimed  the  benefit  of  the  judgment 
in  ejectment,  turned  the  Ratcliff's  out  of  the  entire 
possession  of  the  100  acres  of  land  by  virtue  of  a  writ 
of  haberi  facias  issued  on  the  judgment,  which  he 
seems  to  have  considered  as  covering  the  whole,  and 
indeed  other  land,  of  which  he  also  took  possession^ 
without  regard  to  its  being  within  the  1300  acre  patent 
or  not.  The  parties  thus  turned  out  of  possession, 
brought  writs  of  forcible  entry,  &c.,  five  in  number, 
and  also  actions  of  trespass,  in  one  of  which  Silas  Rat* 
cliff  was  sole  plaintiff,  and  a  restitution  was  awarded 
of  all  the  land  outside  of  the  1300  acre  patent.  In  ad- 
dition to  which,  there  seems  to  have  been  a  compro- 
-mtse  of  all  the  actions,  by  which  Richard  Ratcliff  and 
several  others  were  to  pay  the  opposite  party  $400, 
and  thus,  as  we  understand  it,  regained  a  possession 
more  extensive  than  was  awarded  by  the  judgment  of 
restitution,  but  did  not  obtain  the  adverse  title.  And 
It  is  proved  that  Richard  Ratcliff  paid  f  50  on  account 
of  this  compromise. 

It  will  be  seen  from  this  statement  that  the  greater  where  a  eonrey^ 
part  of  this  litigation  occurred  long  after  the  convey-  ""^*  *■  awaiied 

■  ®  ®  •'on  Ihe  jKTOund  or 

ance  from  Silas  to  Richard  Ratcliff,  and  the  witnesses  fraad,  the  Court 
do  not  distinctly  refer  to  the  previous  litigation  as  then  uont  to  iSt  jury 
reducing  the  value  of  the  land  or  title  to  about  $300.  Ja?e  its  ^InSr^cI 
There  was,  however,  a  judgment  pending,  which,  as  *'o"  "^°f*^Jw" 
we  understand,  covered  some  portion,  not  precisely  as-  facu  adduced  to 
certained  in  this  record,  of  the  100  acres  in  contest,  fraud  in  the  uan 
This  fact,  and  the  uncertainty  as  to  the  extent  of  the  ■'®^®'^ 
judgment,  or  the  idea  that  it  covered  the  entire  100 
acres,  and  that  the  judgment  and  the  injunction  suit 
involved  the  whole,  may  have  operated  to  diminish  the 
estimated  value  of  S.  Ratcliffs  title  or  interest  in  the 
transaction  with  is  son.    And  under  the  evidence  refer- 
red to,  and  other  evidence  in  the  case,  it  was  for  the 
jury  to  determine  whether,  and  how  far  it  did  so  oper- 
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ate.  And  we  are  not  prepared  to  say  that  the  jury 
might  not  have  found,  that  under  all  the  circumstances, 
the  consideration  of  $300  was  reasonably  adequate  for 
the  interest  of  S.  Ratcliff,  and  might  have  been  so  con- 
sidered by  the  parties  at  the  date  of  the  deed,  though 
they  were  also  authorized  to  find  that  the  $300  was  a 
grossly  inadequate  consideration.  Under  this  view  of 
.  the  case,  the  Court  could  not  properly  direct  the  jury  to 
find  the  deed  fraudulent  and  void,  upon  their  belief  of 
certain  facts  tending  to  prove  fraud — unless  the  gross 
inadequacy  of  the  consideration  was  submitted  as  one 
of  the  facts  to  be  believed  from  the  evidence.  And  as 
this  fact  is  omited  in  the  third  and  fourth  instructions 
given  for  the  plaintiflT— each  of  which  concludes  that 
the  deed  is  fraudulent,  without  reference  to  the  fairness 
or  gross  inadequacy  of  the  consideration,  or  including 
other  facts  which  would  be  conclusive  evidence  of 
fraud,  each  of  them  is  deemed  erroneous.  The  second 
instruction  for  the  plaintiff  submits  the  inquiry  as  to  the 
inadequacy  of  the  consideration,  using  the  word  great- 
ly instead  of  grossly  inadequate.  And  although  we 
might  not  reverse  the  judgment  on  this  ground,  we  are 
of  opinion  that  the  consideration  should  have  been 
grossly  inadequate,  in  order  to  make  the  inadequacy  of 
the  consideration  with  the  other  facts  enumerated  in  the 
second  instruction,  conclusive  evidence  of  fraud  in  the 
deed. 

We  are  also  of  opinion  that  if  the  consideration  paid, 
was  fairly  adequate  to  the  value  of  the  interest  sold  and 
conveyed  by  the  deed,  as  understood  at  the  time,  the 
fraudulent  intent  of  the  grantor,  if  it  existed,  would  not 
affect  the  validity  of  the  deed  unless  the  grantee  parti- 
cipated in  that  intent.  And  the  Court  should  have  so 
instructed  the  jury  as  substantially  asked  to  do  by  the 
defendants.  We  are  not  satisfied  that  the  evidence  au- 
thorized the  jury  to  find  that  S.  Ratcliff  was  induced  to 
enjoin  the  judgment  in  ejectment  by  a  promise  of  John 
Graham  to  save  him  from  costs.  But  if  it  did,  the  in- 
junction bond  and  the  judgment  on  it,  was  for  rents^ 
&c.,  as  well  as  for  the  costs  of  the  injunction  suit.    And 
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the  fact  that  costs,  certainly  not  exceeding  $200,  named       RATcuiFr 

In   the  declaration,  were  included   in  the  judgment  a*      Tbimblb. 

gainst  Graham's  executors  for  $1300,  even  if  that  was 

not  the  ground  of  the  credit  on  their  judgment  against  _^ 

S.  Ratcliflf,  could  not  have  any  bearing  on  the  question  of 

fraud,  or  on  the  right  of  recovery  in  this   case.     And 

there  was  no  error  in  refusing  the  instruction  as  asked 

for  by  the  defendant  on  that  subject. 

The  jury  would  not  have  been  authorized  by  the  evi- 
dence in  this  case  to  find  that  at  the  date  of  the  deed 
in  question,  S.  RatclifiT  had  property  exclusive  of  the 
land  conveyed,  to  have  paid  all  his  liabilities  due  and 
impending,  and  the  instruction  based  upon  that  fact 
was  properly  overruled 

The  other  instructions  asked  for  by  the  defendants, 
and  refused  by  the  Court,  were  either  abstract  or  mis- 
leading, and  erroneous  in  principle  as  applied  to  this 
ca^,  and  were  properly  overruled.  The  reasons  for 
this  conclusion  as  to  most  of  these  instructions,  are 
shown  in  the  former  opinion,  and  in  the  opinion  in  the 
case  of  Kendall  vs  Hughes^  (7.  B,  Monroe^  and  need 
Bot  be  repeated.  There  was  no  evidence  of  R.  Ratcliff 
being  possessed  under  advene  title.  As  the  judgment 
must  be  reversed  and  the  cause  remanded  for  the  error 
of  giving  the  third  and  fourth  instructions  for  the  plain- 
tiff, we  have  not  thought  it  necessary  to  consider  the 
question  as  to  the  propriety  of  overruling  the  motion 
for  a  continuance.  And  we  remark,  that  there  would 
be  less  danger  of  error  on  either  side,  if  the  parties 
would  be  content  that  the  Court  should  instruct  the  ju: 
ry  as  to  the  definition  or  essence  of  fraud  as  against 
creditors,  and  its  effect  upon  a  conveyance,  leaving  the 
jury  to  weigh  all  the  circumstances,  unless  there  be  • 
some  one  or  more,  which  make  the  AeeAperw  fraudu- 
lent. 

Wherefore  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial  on  principles  consistent  witH 
this  opinion. 

Hazkriggand  Daniel  for  appellant;  Aj^rson  for 
appellee. 
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CHANcfiRY.  Sander's  Executors  vs  Sanderd^ 

Case  8.  Error  to  the  Pulaski  Circuit. 

Husband  and  Wife.    Dower.    Sla'oes. 

Jung  16.  JuDss  Mabshall  delivered  the  opinion  of  the  Court 

This  bill  was  filed  by  Paschal  H.  Sanders,  to  recover 
The  CAM  one-fifth  of  $370  and  interest,  alledged  to  have  been  re- 
ceived in  1819,  by  G.  W.  Sanders,  deceased,  as  guardian 
of  the  complainant  and  four  other  infant  children  of 
Becky  Sanders.  It  appears  that  the  five  wards  were 
the  children  of  the  said  6.  W.  Sanders  by  his  first  wife 
Becky  Sanders ;  that  before  their  marriage  the  father 
of  Becky  Sanders  had  died,  and  certain  slaves  of  his  es- 
tate had  been  allotted  to  her  mother  as  dower,  that  af- 
ter the  death  of  the  dowress  who  survived  her  daughter 
Mrs.  Sanders,  G.  W.  Sanders  having  been  previously 
appointed  in  Virginia)  the  guardian  of  his  five  children, 
purchased  at  the  sale  of  the  dower  slaves  a  boy  the  off- 
spring of  one  of  them)  and  retained  out  of  the  price 
about  $350,  on  account  of  the  reversionary  interest  of 
his  deceased  wife  in  the  dower  slaves.  In  1845,  G.  W« 
Sanders,  after  having  had  another  set  of  children  by  a 
second  wife,  departed  this  life  and  left  a  will  which  was 
duly  admitted  to  record,  whereby  after  a  specific  pro- 
vision for  his  wife  and  younger  children  until  their  m9L* 
turity,  he  directed  an  equal  division  of  the  proceeds  of 
bis  entire  estate  except  a  few  small  legacies^  among  all 
of  his  children,  taking  into  consideration  the  advance- 
ments made  to  them  which  he  particularized  in  the 
will.  This  bill  was  filed  in  1848  against  his  executors^ 
by  one  of  the  children  of  the  first  marriage,  to  whom 
-according  to  the  statement  of  the  will  three  hundred 
dollars  had  been  advanced. 

The  answer  filed  by  one  of  the  executors,  after  sta* 
ling  the  manner  in  which  the  money  was  received  or 
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retained  as  above  detailed,  calls  on  the  complainant  to  Savdsis'  Bxr. 
state  if  the  money  claimed  by  him  in  this  suit  was   not      SAv^Btt. 
'derived  from  and  the  proceeds  of  slaves  which  had  been  ~~^ 

allotted  to  the  mother  of  the  complainant's  mother  for 
her  dower  in  the  slaves  of  her  husband,  the  father  of 
complainant's  mother,  before  her  marriage;  and  denies 
that  his  testator  at  any  time  received  and  collected  any 
money  in  his  character  as  guardian  for  complainant,  or 
as  an  indiyidual,  that  complainant  was  entitled  to,  un- 
less the  money  above  mentioned  was  legally  and  prop- 
erly going  to  complainant.  This  Interrogatory  was  an' 
answered. 

The  defendant  also  contends  that  if  any   thing  was 
due  by  the  testator  to  the  complainant,  he  is  precluded 
by  the  will  from  claiming  it — and  the  will  is   relied  on 
as  a  bar  to  the  claim.     We  are  of  opinion   however, 
that  the  will  furnishes  no  evidence  on  this  subject.     The 
parol  testimony  to  the  eflect  that  the  testator  intended 
to  satisfy  the  claim  of  his  first   children,  by  the  equal 
division  directed  in  the  ^ill  is  inadmissible  for  that  pur- 
pose ;  and  so  much  of  the  depositions  excepted  to  as  re- 
late to  that  matter  was  properly   rejected.     But   upon 
the  pleadings  and  evidence,  we  are  satisfied  that   the 
complainant  and  the  other  children   by   the  first  mar- 
riage had  no  pecuniary  claim  against  their  father  unless 
one  arose  on  the  facts   above  stated.     No^  do  we  find 
any  evidence  of  the   recognition  of  such  claim  by  the 
fiither,  except  that  shortly  before  making  his   will,   he 
expressed  a  doubt  whether,  as  he  had  received  this  mo* 
aey  in  right  of  his  first  wife  after  her  death,  it  ought 
not  to  go  to  his  first  children,  which  doubt  was  after- 
wards resolved  by  the   consideration   that   his   second 
wife  had  been  of  as  much  advantage  to  his   first  ehiU 
4ren  as  the  sum  received  by  his  first  wife  amounted  to ; 
and  he  made  no  provision  for  paying  that  sum  to  them* 
Nor,  if  it  was  due  to  them,  can  it  be  regarded  as  b^ing 
satisfied  or  extinguished  by  the  equal  division  directed 
among  all  his  children,  which  he  directed,  not  as  a  modd 
Vol.  XII.  6 
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Sakdbii*  Ex«.  of  paying  his  first  children,  but  because  he  thought   h« 

Sahdek*.       owed  them  nothing. 

Assuming,  as  upon  the  record  we  must  do,  that  the 

io\ho  wtdow°fo^  claim  of  the  complainant  is  founded  upon  the  receipt  by 

dower  in  the  es-  hjg  father  in  richt  of  his  mother,  of  her  interest  or  por- 
tal© of  the  hus.  ,  ,  ®  .  ,..,,,  «  1 
band;  vesi  in  the  tion  m  the  slaves  of  her  father,  which  had  been  allotted 

jecuo^hrniaim  to  her  mother  for  dower  before  her  own  marriage,  and 
on^^ihVmanUw  ^^^^  ^^^  doweress  outlived  her  daughter,  and  died  du- 
of  one  of  jhe /c-  ring  the  life  of  the  daughter's  husband,  by  whom  his 
mftledisinbutces        ^^ .  ..ii"  <•  ii 

vesisin  her  hue*  Wife's  portion  m  the  dower  estate  was  afterwards  redu- 

t'Sleme^dtstdl^  ced  Into  possession;  we  think  it  entirely  clear  that  the 

IhrjowreM  ^ihe  children  of  the  first  marriage  had  no  right  or  interest  in 

hndband  of  such  jt  as  heirs  or  distributees  of  their  mother,   but  that   it 

titled  to  the  in-  belonged  absolutely  to  their  father  as  surviving  hus- 

ied"in^hi8*^wtfe  ^^^^  ?  ^^d  that  even  if  he  supposed  himself  to  be  under 

before  the  death:  qq  obligation  in  law  or  conscience  to  pay  or  account  for 

Turner  vs  Davis,  ,  ,  .,  ,  ,  ,     .  ,.  .  .         .       , 

<1  B.  Mon.,  162;  it  to  her  children  and  as  their  guardian,  this  mistake  as 
656;*  7  lb.  635-   to  the  law  imposed   no  liability,  and  conferred  no  right 
412^*3  Liit!263'-  ^®8^^  ^^  equitable,  but  the  question  remained  subject  la 
64.)  decide  that  hisown  determination,  of  whicli  no  one  has  a  right  to 
dnring  the  cou-  complain.     The  allotment  of  the  slaves  as  dower,  made 
Sartfcuiar^estaie  ^^  course  with  the  assent  of  the  executor  or  adminis- 
T^rht'^yestVabso*.  ^^*^^^^»  vested  the  title  not  only  in  the  dowress  for   her 
lately  in  the  hus-  life,  but  also  in  the  heir  or  heirs  for  their  reversionary 
interest.     And  this  vested  legal  interest  must  be  regard- 
ed as  at  leas^t  equivalent  in  all   respects  to  a  vested  re- 
mainder.    But  it  is  well  settled  by  repeated  adjudica- 
tions in  this  Court,  that  if  a  woman  marries,  having  at 
the  time  a  vested  remainder  in  slaves  expectant  upon  a 
life  estate,  which  outlasts  the  coverture,  this  interest,  if 
not  reduced  into  possession  nor  otherwise  disposed   of 
during  the  coverture,  survives  to,  and  vests  absolutely 
in  the  surviving   husband   or  wife ;  Turner  vs  Davit* 
adraW.y  (1  B.  Mon,^  152.)     Thomas^  ^-c,  vs  Kennedy^  (4 
B.  Mon.j  236.)     Greens'  heirs  vs   Boone^  (5   B.  Mon.^ 
566.)    Ring^  4^.,  vs  Baldridge,  ^-c,  (7  B.  Mon.  535.) 
Davenport  vs  Preuxttj  (9  B.  Mon.,  95.)     Banks  vs  Mar- 
bury,  (3  Liu.  263-4,)  and  Morrow  vs  Whiiesides  eafr.. 
(lOB.  3fon.,  412.) 
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According  to  the  principle  of  these  cases,  the  interest  Sawdib*'  Exj. 
of  the  feme  in  a  vested  remainder  in  slaves  held  before  Samdkbs. 
marriage,  does  not  vest  absolutely  in  the  husband  by  " 
the  marriage,  but  if  the  wife  die  first  and  during  the 
continuance  of  the  particular  estate,  it  vests  absolutely 
in  the  husband  as  survivor;  and  certainly  when  after 
the  termination  of  the  particular  estate  he  reduces  the 
interest  to  actual  possession,  it  is  absolutely  his  free  from 
the  claim  of  the  representatives  of  the  wife.  Now  if 
there  is  any  difference  between  a  vested  remainder  in 
slaves  expectant  upon  the  termination  of  a  life  estate, 
and  the  interest  of  an  heir  in  slaves  allotted  to  the  an- 
cestor's widow  as  dower,  it  is  that  the  latter  interest  is 
the  most  absolute  and  immediate  of  the  two,  and  there- 
fore there  is  more  ground  for  saying  that  it  vests  abso- 
lutely in  the  husband  by  the  marriage.  But  waiving 
any  discussion  of  this  point,  the  analogy  between  the. 
two  cases  is  sufficient  to  place  the  right  of  the  husband 
in  the  reversionary  interest  herein  described,  upon  a 
footing  at  least  as  favorable  to  him  as  his  right  in  the 
vested  remainder.  And  this,  which  we  are  inclined  to 
think  is  the  true  doctrine  on  the  subject  is  sufficient  for 
the  present  case,  and  is  decisive  against  the  claim  of  the 
complainant. 

Wherefore  the  decree  allowing  the  claim  is  reversed 
and  the  cause  is  remanded  with  directions  to  dismiss 
the  bill. 

Foz  for  plaintiffs. 
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Chancery.  Rice  vs  Downing,  &c. 

Case  9.  Error  to  the  Madison  Circuit. 

Sureties.    Rent,     Liens.    Equity  Jurisdiction. 
June  14.  Cuisp  Justice  Simpson  delivered  the  opinion  of  the  Court 

Rice  exhibited  a  bill  in  chancery  against  Downing,  in 
Case  ^stated  which  he  alleged,  that  as  the  surety  of  the  latter,  he 
the  Circuit Couii  executed  jointly  with  him,  a  note  to  Wanescott,  for  the 
sum  of  sixty-six  dollars,  being  for  the  rent  of  a  house 
In  the  town  of  Richmond  ;  which  note  was  not  then 
due,  and  the  rent  was  unpaid.  He  further  alleged  that 
Downing  had  no  property  except  a  horse,  a  cow,  and 
his  household  and  kitchen  furniture ;  all  of  which  was 
on  the  property  rented  from  Wanesc6tt,  and  on  which 
the  latter,  as  landlord,  had  a  lien  for  his  rent,  to  which 
he,  the  complainant  by  substitution,  had  a  right  in  equi- 
ty. He  charged,  "that  said  Downing  was  about  to, 
and  would,  unless  restrained,  remove  said  property  out 
of  the  county  of  Madison,  with  the  intent,  and  to  the 
effect  of  defeating  said  lien,  and  of  hindering  and  de- 
laying fraudulently  the  collection  of  said  debt/'  He 
made  Downing  and  Wanescott  defendants,  and  obtain- 
ed an  attachment  against  the  former. 

The  Circuit  Court,  upon  final  hearing,  discharged 
the  attachment  and  dismissed  the  bill ;  and  Rice  prose- 
cutes this  writ  of  error  to  reverse  that  decree. 

The  main  question  is — Had  a  Court  of  Equity  juris- 
diction, upon  the  case  made  out  in  the  bill  ? 

The  proceeding  was  not  authorized  by  the  act  of 
^*stSuw  Uw,  1^28:  (2  Stat.  Law,  1441.)  That  act  authorizes  the 
1441)  authorizes  surety  to  sue  out  an  attachment,  when  his  principal  is 
the  debtor  is  a-  about  to  remove  himself  or  his  property  from  this  Com- 
h?"V*operty  out  monwealth,  before  he  has  discharged  the  debt,  whether 

of  the  commoii-  ^jjg  game  be  due  or  not;  but  it  does  not  authorize  him 

vrealth  to  attach  ' 

ii— not  where  the  to  sue  out  an  attachment,   upon   the  ground  that  his 
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principal   is  about  to  remove  the  property  merely  out  R»cr 

of  the  county  where  he  resides.  Downing,  &c. 

Nor  is  the  case  embraced  by  the  act  of  1838 :  (3  Stat,  ^i^i^ai  i8"outof 

Irfiic,  116,)   which  applies  alone  to  creditors,  and  fur-  the  county  only. 

•  ■  1  .■  I  I  1.11  .i^A  Biirely  is  not  a 

nishes  them  with  a  remedy  when  their  debtor  is  about  creditor   wiihm 

to  make  a  fraudulent  disposition  of  his  property,  with  {h®  alci  of"i838: 

the  intent  of  cheating,  hindering,  or  delaying  creditors  \^l}^^^^2  thei'e' 

in  colleciinc:  their  debts.     A  surity  is  not  a  creditor  un-  fore  has  no  right 

.11  1  ti  1.  .1  r  ri.     to  «ne  out  811  at- 

til  he  pays  tiie  debt,  and  is  not  therefore  one  of  that  lachment  in 

class  of  persons  designated  by  the  provisions  of  the  act    gl^o^n^'iha"  thS 

The  Virginia  statute  of  1748  (2  Stat.  Law,  1351)  is  <i«bto»:  «  a^^'J^ 

1       11  1  rwyx  loniakea  frnud- 

relied  upon  as  applicable  to  this  case.  That  statute  au-  nlem  disposiUon 
thorizes  a  landlord  where  his  tenant  is  about  to  remove  The'Ict  of  ms- 
his    effects  out  of  the  county,  before  the  expiration  of  (2  siaiuie  Uw, 

,         ,  ^^  1  ,  1-^51)    gives    no 

the  term,  to  sue  out  a  common  law  attachment,  to  remedy  lo  ths 
secure  the  payment  of  the  rent  when  it  becomes  due. —  eTiher^ai7aw*of 
The  landlord  could  have  proceeded  under  that  statute  i"tach*^"hr''ro^^ 
in  the  present  case,  but  it  isat  least  questionable  wheth-  erty  of  the  tenant 
er  it  would  haye  authorized  him  to  have  instituted  a  that  the  tenant  t« 
suit  in  chancery  and  proceeded  therein,  by  attachment,  Ma  "propeanut 
as  the  surety  has  done.  Be  this  however  as  it  may,  it  Jhongh  the  "and! 
gives  no  remedy,  either  at  common  law  or  in  equity  to  lor^  mat  have 

?i  ,  ^  such  remedy. 

the  surety. 

It  is  contended  however,  that  upon  a  lease  of  a  house  a  surety  who- 
within  the  limits  of  a  town,  a  landlord  has  a  lien  for  his  EL^pr^n'^cfpaUM^^ 
rent,  whether  due  or  not,  on  all  the  tenant's  household  »  right  >n  equity 
furniture,  and  that  a  surety  can,  by  substitution,  to  all  the  sec uri- 
enforce  this  lien  in  a  Court  of  Chancery.  equiuiiTf  *iho 

The  principle  is  well  settled,  that  a  surety  who  pays  ^ebtl'^u  sior^a 
a  debt,  is  entitled  to  stand  in  the  place  of  the  creditor,  fT^'^/.  ^'^^J  2 
as  to  all  securities,  liens  and  equities,  which  he  may  have  660;'  4  ib.'  123^ 
to  secure  the  payment  of  the  debt:  (1.  Story's  Equity,  \yV^cmll\^tn 
478;  2  John.  Ch.  /Jep.560;  4  John  Ch.  Rep.  123.)  But  {[;«  jP^^;"^?,?^^/ 
this  right  only  accrues  to  the  surety,  upon  the  payment  he  may,  when 
of  the  debt,  until  which  time  his  only  remedy,  indepen-  due^  by  bill 


in 


dent  of  statutory  regulations   upon  the  subject,JiHby  SJe'^cfedftor^^o 

bill  in  chancery  when  the  debt  becomes  due,  to   insist  ®"^o\<^«  Ws  de- 

•^  '  mand  agajnMtthe 

on  Its   payment,  and  to  require  the  creditor  to  enforce  principal  debtor. 
his  demand  against  the  principal  debtor. 
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The  surety  in  this  case,  not  having  paid  the  debt, 
\vas  not  entitled  to  an  equitable  substitution,  either  to 
the  rights  or  the  remedies  of  the  creditor  against  the 
principal,  and  the  case  not  being  embraced  by  any  stat- 
utory provision,  the  suit  could  not  be  maintained  by 
him. 

The  plaintiff  in  error,  not  having  been  entitled  to 
any  relief  upon  the  case  presented  by  him,  has  no  right 
to  a  reversal  of  the  decree,  if  all  the  proper  parties 
were  not  before  the  Court. 

Wherefore  the  decree  is  affirmed. 

Turner  for  plaintiff;  Burnam  for  defendant. 


OnANCERY. 

Case  3. 

June ,  10 


Webb's  heirs  v$  Webb's  heirs,  &c. 

Error  to  the  Clark  Circuit. 
Wills.    Devises. 


Judge  Crenshaw  delivered  the  opinion  of  the  Court. 

William  Webb,  dec'd.,  by  his  last  will  and  testament. 

The  clauses  of  a^iong  Other  devises,   devised   to  his  son   William  S. 

the  will  present-  Webb,  a  molety  of  the  tract  of  land  on  which  he  resi- 

iDil  the  qaeslion,  -^ 

•  decision  of  the  ded,  subject  to  the  use  and  enjoyment  of  his  wife  du- 
ircuit  u  ge.       ^.^g  ^^^  j.^^^  ^^  widowhood.     Another   tract  of  land, 

called  his  Bladesville  tract,  he  devised  to  his  son,  Rich- 
ard M.  Webb,  But,  as  his  son,  William  S.,  could  not 
enjoy  the  land  devised  to  him,  until  the  marriage  or 
death  of  his  wife,  he,  "therefore,  (to  use  the  language 
of  the  will,)  reserved  to  his  said  son,  William  S.,  one 
half  of  the  rent  or  profits  of  the  Bladesville  tract,  devi- 
sed to  Richard,  until  his  son,  William  S.,  could  get  pos- 
session of  the  land  devised  to  him." 
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William  S.  Webb  died  intestate,  under  the  age  of  tVBBB'*  Heihs 
iwenty-one  years,  without  wife  or  children.  And  this  Webb'sHbirv. 
suit  was  brought  for  a  settlement  and  distribution  of  his  "^ 

estate. 

An  amended  answer  was  filed  by  Richard  M.  Webb, 
submitting  to  the  Court  the  question — whether  the 
charge  upon  the  Biadesviile  tract  of  land  determined  at 
the  death  of  William  S.  Webb — whether  the  uncollect- 
ed rents,  which,  at  that  time,  had  accrued,  were  col- 
lectable, and  what  proportion  of  them,  if  any,  his  moth* 
er  was  entitled  to  receive. 

It  appears  to  have  been  agreed  between  the  parties 
that  these  questions  should  at  once  be  decided  by  ihe 
Court  upon  said  amended  answer,  as  preliminary  to  a 
final  determination  of  the  suit. 

The  Circuit  Court  decided  that  the  said  interest  cf 
William  S.  Webb  in  the  rents  of  the  Biadesviile  tracts 
ceased  at  his  death,  and  no  interest  therein  survived  to 
his  heirs. 

This  opinion  of  the  Circuit  Court  does  not,  in  terms, 
decide  whether  the  rents  which  had  accrued,  and  were 
not  collected  at  the  death  of  William  S.,  could  be  col- 
lected or  not ;  nor,  whether  his  mother  is  entitled  to 
any  portion  of  them  or  not.  Yet,  in  the  assignment  of 
errors,  it  is  alleged  that  the  Court  erred  in  this  respect, 
as  well  as  in  deciding  that  the  interest  of  William  ceas« 
ed  at  his  death.  We,  of  course^  cannot  look  beyond 
the  question  actually  decided  by  the  Court  below.  But, 
when  we  have  examined  and  decided  that  question,  no 
difficulty  can,  we  presume,  remain  as  to  the  other 
points. 

In  construing  wills,  the  intention  of  the  testator,  if  i„  j|,g  consirnc- 
possible,  is  to  be  arrived  at.     What,  then,  was  his  inten-  f'*;'*  °f  '^*'*!!  ^J* 

I  t       T>i    1         11  i*  >nlen^»on  of  the 

tion  in  creatmg  a  charge  upon  the  Biadesviile  tract  of  testator  u,  if  pos 
land  in  favor  of  his  son   William  S?    We  think   this  cenained.      "" 
question  not  difiicult  of  solution,  when  we  enquire  into 
his  reason  for  it,  assigned  by  himself,  in  his  will.    He  ^^ .   ^,   ^     ^  , 

.       .  /.  1       .  T  .  As  the  tract  of 

says:  ''As  the  tract  of  land  I  propose  to  give  to  my  land  i  propose  to 
son,  William  S.  Webb,  I  have  lent  to  his  mother  during  ^^  s.'webb°i 
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Webb's  Heibs  her  wjdowhood,  I,  therefore^  (for  this  reason,)  reserve  to 

Webb's  Hbihs.  niy  said  SOD,  William,  one  half  of  the  rent  or  profits  of 

have  lent  to  his  ^^^^  ^^*^  tract  hereby  given  to  my  son,  Richard,   until 

mother     during  my  son,  William,  can  set  possession  of  the  land  I  have 

her  widowhood,    ,  ,  ,  tt  T       i        i 

I  ihercfore  re-  lent  his  mother."  Upon  the  death  or  marriage  of  his 
wmtam  onehai"  mother — events  which  might  happen  at  any  time,  that — 
?fofit*s^  Lf"^  the  moment,  William  is  to  be  let  into  the  enjoyment  of  his 
said  tract  hereby  land,  and  the  charge  upon  Richard's  is  to  cease.     No 

given   to  my  son  i     ?        •  ^     • 

Kichard,     until   provision  is  made  by  the  testator  m  view  of  these  con- 

can  get  posses*,   tingencies,  which  he  knew  might  occur  at  any  hour,  for 

l*h"ave^  lent' his   ^^^  continuance  of  this  charge  one  moment  beyond  the 

w° bb'*"  h^-  ^"  ^^^^^^  ^^  marriage  of  his  widow.    The  charge  is  placed 

died  during  the  upon  the  land  of  Richard,  not  because   he   had  given 

mother°°wiUiout  Richard  too  much,  but,  because  William  could  not  get 

his inie"slin  ?he  ^^^  immediate  use  of  the  land  devised  to  him.    It  was 

rent  ceased  at  (qy  the  latter  reasou  only,  as  the  testator  explicitly  de- 
nts death.  ,  ^ ,         ,  i  •        • 

clares.    It  may  be  true  that  the  testator  thought  that 

the  devise  to  Richard  was  better  able  to  bear  this  charge 
than  that  to  any  of  his  other  children,  but  we  cannot 
believe  that  it  would  accord  with  his  intention  to  con^ 
tinue  a  charge,  onerous  and  inconvenient  from  its  very 
nature,  upon  the  land  of  Richard  for  the  benefit  of  his 
other  children,  already  well  provided  for,  one  moment 
after  the  death  of  William.  This  charge  is  imposed, 
**until  my  son^  William,  can  get  possession  of  tfie  land  I 
have  lent  his  Mother.*^  It  may  continue  until  the  mar- 
riage or  death  of  the  mother,  it  is  true,  but  the  reason 
in  the  mind  of  the  testator  for  its  continuance  till  such 
period  having  ceased  by  the  death  of  William,  the 
charge  itself  ought  to  cease.  We  believe  this  charge 
was  designed  to  be  personal  to  William,  or,  to  William 
and  his  descendants,  (for  there  would  be  the  same  reas- 
on forgiving  it  to  them  as  to  him,)  and,  if  so,  he  having 
died  without  issue,  it  ought  to  cease  and  determine  at 
his  death. 

The  decree  of  the  Circuit  Court  upon  this  question, 
submitted  by  the  amended  answer  of  Richard,  and  the 
agreement  of  the  parties,  being  in  conformity  to  our 
own  views,  ought  to  be  affirmed. 
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It  appearing  to  have  been  the  opinion  of  the  counsel,  ^^f* 

that  the  question  made  in  regard  to  the  uncollected  Joitbi. 
rents,  and  the  right  of  the  widow  to  share  in  theiT  ' 
distribution,  had  been  decided  by  the  Court  below,  we 
do  not  deem  it  amiss  to  remark  merely,  that  we  regard 
the  entire  rents  which  had  accrued  at  the  death  of 
William,  whether  collected  or  uncollecterd^  as  personal 
assets,  subject  to  distribution,  and  that  his  mother,  of 
course,  is  one  of  the  distributees,  but  as  to  them  the 
Court  below  has  rendered  no  decree. 

Wherefore  the  decree  that  the  charge  upon  the  land 
of  Richard  ceased  at  the  death  of  William  is  affirmed. 

Huston  and  Robertson  for  plaintiiis;  Hanson  for  de» 
fendants. 


Oatts  t)5  Joiies.  Motion. 

Ekror  to  the  Wavkb  CiRctiT.  Case  11. 
Motions.    Sheriffs. 

Chi er  JuflTicB  Simpson  deliveiod  the  opinion  of  the.  Court  June  17. 

This  was  a  motion  against  the  plaintiff  in  error  as  Ctse  itated 
sheriff,  for  having  issued  and  collected  a  fee  bill  con- 
taining illegal  charges.  The  sheriff's  receipt  for  one 
dollar  and  fifty  cents,  for  serving  a  subpcena  in  Chan- 
cery on  three  defendants,  and  also  for  eight  dollars  and 
eighty-two  cents,  for  returning  said'subposna  not  found* 
as  to  forty-two  of  the  defendants,  being  twenty-one 
cents  for  each  defendant,  was  produced  and  relied  upon 
to  sustain  the  motion,  but  there  was  no  evidence  that 
the  sheriff  had  issued  a  fee  bill  for  the  charges  contain- 
ed in  the  receipt.  The  Circuit  Court  decided  th«it  the 
Vol.  XII.  7 
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^^f>         charge  made  for  the  return  of  not  found,  oH  the  chan- 

SQ9t9k        eery  subpcBna,  was  illegal ;  allowed  the  sheriff  twenty* 

""""^  one  cents  for  the  return,  ordered  him  to  restore  the  bal" 

ance  of.  the  sum  collected  by  him  on  that  account  to 

tjie  plaintiff  in  the  motion,  and  imposed  a  fine  upon 

him  of  forty-one  dollars.    To  that  judgment,  the  sheriff 

has  prosecuted  a  writ  of  error. 

We  have  not  been  able  to  find  any  statute  allowing  a 

Th«Te  ijBo  «iat.  fee  to  a  sheriff,  for  making  a  return  of  not  found,  upon 

nte  of  Kentncky  ,  .         ,  ®_  .  .       ^ 

allowing  a  sher.  a  subpoena  m  chancery.    For  returnmg  a  capias,  non 

retarn  oV**^ikot  cst  ifiventuSf  he  is  allowed  a  fee  of  twenty-one   cents. 

Mbp«na  iB*chan  '^^^  ^®  ^^V  ^^^^  ^^^^  allowed  him,  bccause  to  author- 

••'T*  ze  such  a  return  upon  a  capias,  the  law  requires  him  to 

|go  to  the  place  of  residence  of  the  defendant,  and  leave 

there  a  copy  of  the  process.    But  the  requisition  does 

not  extend  to  a  subpoena  in  chancery,  nor  is  the  sheriff 

entitled  to  any  fee  for  endorsing  thereon  a  return  of  not 

found.    The  whole  charge  was  therefore  unauthorized 

and  illegal. 

But  as  there  was  no  evidence  that  the  sheriff  had  is« 
The  atatate  of  sued  a  fee  bill  for  this  illegal  charge,  the  question  ari- 
l!aw '  %2,i^^au!  ^^h  whether  the  case  is  embraced  by  the  statute  under 
«?Mt*V  Sheriff  ^^"^*^  ^^^  motion  was  made.  By  the  act  of  1828,  (2d 
for  »»""^»g.">  ii-  vol.  Stat.  LaWf  702,)  it  is  enacted,  "that  all  cyVil  ofiicers 
fee  bill  contain-  in  this  Commonwealth,  who  are  by  law  authorized  to 
•Mo  be1nmci?d  I'^ue  fee  bills,  shall  be  subject  to  the  same  fines,  forfeit* 
mpon motion,  but  ures  and  liabilities,  to  which  Clerk*s  of  Courts  are  now 

doee  n  I  embrace  i.      ,   n 

the  eaae  of  ooi-  subject,  for  issumg  fee  bills  contaming  illegal  charges, 
eUrctwbereM>  and  maybe  proceeded  against  in  the  same  manner.** 
iVed.  ^^  '*'  According  to  this  statute,  the  offence,  for  which  a  sher- 
iff is  subjected  to  the  same  fines,  and  made  liable  to  be 
proceeded  against  in  the  same  manner  as  Clerks  of 
Courts,  is  for  issuing  a  fee  bill  containing  illegal  char- 
ges* To  charge  and  collect  a  fee  not  authorized  by  law, 
without  having  issued  a  fee  bill  therefor,  is  certainly  il- 
legal ;  ut  as  certain  offioers  are  invested  by  law  with 
the  power  to  jssue  fee  bills  for  services  rendered  by 
themselves,  which  when  issued  carry  with  them  the 
right  of  distress,  a  right  that  affords  a  speedy  aad  efiir. 
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oent  remedy  for  their  coIlectton»  the  Legislature  has         ^im« 
deemed  it  necessary  to  restrain  an  improper  exercise  Rhd  ^  Win. 
of  this  power,  and  punish  its  abase.    The  act  however   " 
does  not  apply  to  a  case  where  an  illegal  fee  has  been 
claimed  and  collected  by  a  sheriff,  without  a  fee  bill 
having  been  issued ;  and  being  penal  in  its  provbioos, 
it  cannot  be  extended  by  construction  to  a  case  not  em- 
braced  by  the  fair  import  of  the  language  used. 

By  an  act  passed  in  1810,  (1  vd.  Stat.  Law,  392,)  a  fs'iV^'Surk  u 
fine  is  imposed  upon  the  Clerk  of  any  Court  who  shall  fiaeabie  for  char 

..  ,  *  J  ,  .  .  au     «ing  and  collect- 

either  charge  or  demand,  or  receive  any  greater  or  otn-  Ing   an    illegal 

er  fees  than  are  allowed  by  law.  The  language  of  that  uie"Sw/s9?f '' 
act  is  more  comprehensive  than  that  used  in  the  one 
under  consideration,  and  the  obvious  discrimination  by 
the  Legislature  between  the  cases  provided  for  in  the 
two  acts,  leads  irresistibly  to  the  conclusion,  that  it  on- 
ly intended  the  latter  to  apply,  where  a  fee  bill  con- 
taining erroneous  charges,  had  been  actually  issued. 

Such  is  our  interpretation  of  the  meaning  of  the  act, 
and  consequently  we  think  it  does  not  authorize  the 
proceeding  in  this  case  against  the  sheriff. 

Wherefore  the  judgment  is  reversed,  and  the  6auie 
remanded  with  directions  to  dismiss  the  motion. 

B,  Monroe  for  plaintiff;  8.  Williams  for  defendants. 


Sims  vs  Reed  &  Wife.  Tebspass. 

Error  to  the  Mercer  Circuit*  q^^^^  ]2. 

Exempted  Property.    Execution.    New  Trial* 
JuD«s  Makshall  delivered  the  opinion  of  the  Ootirt.  j^^^^  X7. 

Whbit  this  case  was  here  upon  the  writ  of  error  of  xie  ••• 

Reed  and  wife,  this  Court  gave  a  construction  to  that  •****^ 
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S'i*«  clause  of  the  first  section  of  the  act  of  1845:  {Se^ion 

Rkgd  &  Wife,  ^cts,  184^5^  page  34-5)  which  exempts  from  execution 
^^^^  (against  bona  fidt  housekeepers  with  a  family) 
'^all  the  spun  yarn  and  manufactured  cbth  and  carpet- 
ing manufactured  by  the  family,  necessary  for  the  use 
of  the  family ;"  and,  in  effect,  determined  that  the 
clause  exempted  manufactured  cloth  necessary  for  the 
use  of  the  family,  whether  manufactured  by  the  family 
or  not.  The  former  judgment  was  reversed,  because 
the  verdict  was  founded  on  an  instructioji  which  assumed 
that  in  this  case,  in  which  the  cloth  taken  by  Sims  un- 
der the  execution,  was  made  of  cotton  bought  from  a 
store,  and  was  woven  for  Reed  the  debtor,  not  in  his 
family,  but  by  a  weaver  in  the  neighborhood,  at  her 
own  house,  it  was  subject  to  levy  and  sale,  and  there- 
fore excluded  from  the  jury  the  question  whether  it  was 
necessary  for  the  use  of  the  family :  MS.  opiniwi^  June 
Term,  1849. 
On  the  last  trial,  an  instruction  was  given  conforma- 
A  dtctfion  of  j,Je  to  the  opinion  of  this  Court,  and  that  instruction  is 

the  Coarl  of  Ap-  n         V        ,  ,       /r-   .  ^  ^ 

peaifl  —  settlia^  nuw  alleged  to  be  erroneous,  and  sufficient  ground  for 

in*ihe  ca8e,**and  reversing  the  judgment.     By  this  assignment  of  error, 

u\l\!^\ih\nl\n^  ^^^  ^y  ^^^  argument  relating  to  it,  this  Court  is  asked 

upon  the  Circuit  io  reverse  its  own  decision,  rendered  in  the  same  case. 

Court  ip  a  lubie-    ,  .      ,  ^   .  i         .      /- 

qaeni  trial  there-  It  might  be  sufficient  to  say  that  the  former  opinion  and 
Court,  e  Circuit  jj^mj^ate,  being  framed  for  the  veiy  purpose  of  prescri- 
bing the  rule  for  a  re-trial  of  the  case,  was  not  only  bind* 
ing  upon  the  Circuit  Court,  but  is  binding  upon  the  par- 
ties, and  must  be  taken  in  this  Court,  as  well  as  in  the 
Circuit  Court,  to  be  the  law  of  this  case.  But  we  go 
further,  and  say,  that  while  it  is  obvious  that  the  clause 
in  question  is  susceptible  of  the  construction  given  to  it 
it!  this  case,  it  is  also  manifest  that  that  construction  is 
in  conformity  with,  and  indeed  required  by  the  spirit 
and  object  of  this  and  other  statutes  exempting  proper-, 
ty  from  execution.  The  general  object  of  these  stat- 
utes, and  of  that  immediately  in  question  was,  not  to 
encourage  or  even  protect  the  manufacture  of  articles 
in  or  by  the  family  of  the  debtor,  though  thii  rr,a  v  l:.'ive 
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been   Incidentally   in  view,   but  to  prevent  his  family  Sim« 

from  being  deprived  of  such  articles  enumerated  in  the  rr^o  &  Wifi. 

statute,  as  might  be  necessary  for  th^ir  use.    The  ob- 

jcct    was  to  preserve  to  them  the  means  of  livihg  and  The  proieciinn 

of  comfort,  according  to  their  circumstances.     Carpet-  o^"^!©" ""mnV,?" 

ing  is  not  an  absolute  or  indispensable  necessary;  but  fncmred  in  a  f«in 
°  *■  ''  iiy,  given  bv  sin- 

where  it  is   actually  used,  it  is,  in  the  ordinary  sense,  tmein  KentMckjr 

necessary  to  comfort,  and  if  manufactured  by  the  fami-  "e,  oio.igh  iho 

ly,  and  thus  necessary  for  its  use,  it  is  protected.     But,  b^'/n '^p^i^hased 

manufactured  cloth  is,  In  this  countrv,  absolutely  neces-  «"^  ^J*®  weaving 

*  '  "^  c^one  by  nnd  in  a 

sary,  not  only  to  the  comfort,  but  for  the  decent  and  different  family, 
indeed  the  actual  subsistence  of  every  fami-ly.  The 
statute  did  not  intend  to  discriminate  in  its  protection 
of  this  necessary  article,  between  such  families  as  had 
a  spinning  wheel  and  loom,  and  could  use  them  for  the 
manufacture  of  their  necessary  clothing,  and  others 
who,  being  unskilled  in  their  use,  or  too  poor  to  boy 
them,  should,  by  their  labor  in  other  modes,  purchase 
the  yarn  and  pay  for  its  manufacture  into  cloth  necessa- 
ry for  their  use.  The  material  point,  in  view  of  the 
statute,  is  that  the  cloth  shall  be  for  the  use  of  the  fam- 
ily, and  that  it  shall  be  necessary  for  that  use.  And  we 
construe  the  statute  so  that,  without  violating  its  letter, 
its  essential  object  may  be  effectuated. 

If  under  the  foregoing  construction   of  the   statute      if  property,  ex 
the  levy  was  illegal,  still  if  while  the  officer  who  made  c!?iiin''b?^ta"e*ii 
it,  had  the  possession  under  the  levy,  or  if  while  it  was  by  nn  officer,  ihe 
held  by  bis  bailee  for  him,  Reed  or  his  wife  for  him,  at-  use  force  lo  re- 
tempted  forcibly  to  take  it  from  either,   the   officei'  or  ^rJr^ihoug'rhe' 
his  bailee  might  lawfully  resist  such  attempt,  using  such  "yYcabTv-'biii  if 
force  only,  as  was  necessary  to   retain  the   possession,  ihe     aefendant 
But  if  the  levy  was  illegal,  Reed   or  his  wife  for  him,  gafn  '^\^^\oXzt 
had  a  right  to  take  the  cloth  peaceably  or  by  consent  of  can"not?u^sii!y ihe 
the  bailee  having  the  actual  possession,  and  the  officer  »^^^of  iotca  lo 
had  DO  right  to  use  force  in   regaining   the  possession 
thus  peaceably  acquired.    Indeed,  if  the  levy  was  ille- 
gal, it  gave  him  no  right  to  retake  the  property   even 
peaceably  from  the  possession  of  the  owner.     And  cer- 
tainly, if  while  it  was  in  the  manual  and  peaceable  pos- 
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S'^i  session  of  Mrs.  Reed,  the  officer  took  it  from  her  forci* 

BtiD  &  WiFK.  bly,  he  thereby  rendered  himself  liable  not  only  for  the 
^*  trespass  in  thus  taking  it,  but  also  for  the  peraonal  in- 

jury to  Mrs.  Reed,  involved  in  this  unlawful  act. 

It  seems  that  when  the  execution  was  levied,  the 
cloth  was  in  the  loom,  not  quite  finished  ;  that  the  offi- 
cer left  it  with  the  weaver  to  keep  for  him,  he  paying 
her  at  the  time  fcr  the  weaving;  that  when  he  returned 
on  the  next  day,  Mrs.  Reed  was  in  the  loom  house,  the 
cloth  had  been  cut  from  the  loom  by  the  weaver,  and 
the  end  of  it  delivered  by  her  to  Mrs.  Reed,  who  wrap- 
ped it  several  times  around  her  arm,  the  other  end 
being  still  on  the  beam.  In  this  state  of  things,  the  of- 
ficer coming  in,  took  hold  of  the  cloth  between  Mrs*' 
Reed's  arm  and  the  beam,  and  in  pulling  one  end  from 
her,  and  disengaging  the  other  from  the  beam,  commit- 
ted the  injuries  to  her  pei*son  for  which  this  action  of 
assault  and  battery  is  brought. 

Assuming  the  levy  to  have  been  unlawful,  the  right 
Where  the  find,  to  maintain  the  action  depends  essentially  upon   the 

ing  of  the  jory  is      .   ^       r  ^l  -  l  .l         .  i      /•      -^ 

in     accordance  State  of  the  possession  when   the  struggle  for  it  com- 
or*ihe'!B*vidirn?e|  fenced.     If  upon  the  evidence,  there  was  any  doubt 
finding  *^°wonid  ^^^^  ^^^^  point,  then  the  question  as  to  the  state  of  the 
have  been  con.  possession,  should  have  been  submitted  to  the  jury,  and 
dence,  no  ^ever^  the  instruction   given  for   the   plaintifis  ;  placing  their 
J?icf '^"bJciuM  right  of  recovery  exclusively  upon  the  illegality  of  the 
an    Sitruci;'*  ^^^Jf  would  be  deemed  erroneous,  in  excluding  this  en- 
not  directly  upon  quiry  as  to  the  possession.    But  upon  the   facts  juMt 
whicf °the  ^ue  above  stated,  there  can  in  our  opinion  be  no  room  for 
should  lorn.        j^^j,^  ^  ^^  ^^e  State  of  the  possession.    If  the  facts  be 
true,  the  possession  was  in  Reed,  the  owner  of  the  cloth 
which  was  in  the  hands  of  his  wife,  and  the  officer  for- 
cibly and  illegally  took  it  from  her.    And  as  these  facte 
are  stated  by  the  only  witness  to  the  transaction,  with- 
out contradiction  or  impeachment  or  cause  for  suspi- 
cion as  to  their  credibility,  we  should  not  on  the  mere 
possibility  that  the  jury  might  have  disbelieved  the  wit- 
ness, pronounce  the  instruction  fatally  erroneous  in  not 
submitting  these  facts  to   the  jury.    A  verdict  against 
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the  fiicts  thas  proved  would  have  been  a  verdict  against       Wili ov 

the  evidence  as  it  now  appears  in  the  record.    Thesub^      'Oldham. 

mission  of  these  facts  to  the  jury  as  essential  to  the 

plalntiflPs  recovery,  would  have  been  a  mere  formality, 

aod  the  assumption  of  them  by  the  Court,  cannot  there-  <« 

fore  be  regarded  as  a  substantial  error  prejudicial  to  the 

defendant. 

The  instructions  asked  for  by  the  defendant,  were  in- 
consistent with  the  principles  of  this  opinion,  and  there 
was  no  error  in  refusing  them. 

Wherefore  the  judgment  is  affirmed. 

Tayhr  and  Bollinger  for  plaintiff;  Harlan  for  de- 
fendants. 


Wilson  i>s  Oldham.  Ghancbrt. 

Ehbor  to  the  Madison  Cibcuit.  Case  13. 

CiMracts.    Miats  and  Lunatics.   Fraud. 
JvB«9  Cbbii«B4w  delirer^  the  opinion  of  the  Court  .Am^  X7. 

Tttis  suit  was  brought  in  the  Madison  Circuit  Court,  Th« 

in  the  name  of  William  Wilson  by  his  next  friend,  for 
the  purpose  of  setting  aside  a  conveyance,  made  by  the 
complainant,  William  Wilson,  to  Oldham,  on  the  27th 
day  of  June,  1848. 

The  bill  alleges,  in  substance,  that  the  complainant, 
owing  to  the  infirmities  of  old  age,  diseases,  and  disstpa* 
ted  habits,  had  been,  for  years,  unable  to  protect  him- 
self against  imposition  and  undue  influence  in  the  man- 
ageroent  of  his  estate;  that  on  the  27th  day  of  June, 
1848,  the  defendant,  well  knowing  his  conditiouj  by 
firaad  and  importunity,  induced  him  to  convey  to  hia, 
defendant,  with  general  warranty,  a  tract  of  eigbtyfive 


Digitized  by 


Google 


56  BEX.  MONROE'S  REPORTS. 

WiMoif       acres  of  land;  that  the  ccnsideration,   expressed  in  thfc 

Oldhaw.       deed,  of  $280,   had  not  been  paid,  nor  any  part  of  it; 

that   the   tract  of  land,   at  the  date   of  the  deed,  was 

worth  at  least  the  sum  of  $1000,  and  perhaps  more — 

r  that  he  is  still  in  possession  of  the  land. 

The  defendant  answered,  admitting  that  complainant 
is  an  old  man,  that  the  conveyance  had  been  made  for 
the  consideration  of  $280,  but  he  slates  that  the  allega- 
tion, that  he  had  paid  no  part  of  the  consideration,  is 
untrue;  that  he  had  paid  the  sum  of  $80  at  the  date 
of  the  deed,  and  gave  complainant  two  notes  of  $100 
each,  for  the  balance  of  the  purchase  money,  and  that 
he  intends  to  pay  them.  He  denies  the  other  material 
allegation  of  the  bill,  and  says  that  he  is  the  owner  of 
the  land,  and  intends  to  coerce  possession. 

At  the  succeeding  term  of  said  Court,  the  defendant 
filed  an  amended  answer,  in  which  it  is  alleged  that,  in- 
stead of  purchasing  the  land  at  the  time  the  deed  bears 
date,  he  made  the  purchase  several  years  before,  to-wit< 
in  1841,  or  about  that  time,  when  property  was  very 
low  ;  that  the  deed  was  made  fairly,  and  without  im- 
portunity, in  compliance  with  this  previous  purchase^ 
which  was  by  parol  contract;  that,  at  the  time  of  the 
purchase,  and  also  when  the  conveyance  was  made,  it 
was  understood  between  him  and  complainant  that 
complainant  was  to  have  the  right  to  build  a  house  on* 
any  corner  of  the  land  he  might  think  proper  to  select, 
and  have  five  or  six  acres  of  ground /or  a  truck  patchy 
and  he  and  his  daughter,  Delphia,  live  there  during  his 
life.  At  the  close  of  this  answer^  he  again  insists  that 
the  price  agreed  to  be  paid  for  the  land  was  a  full,  and 
fair  one,  at  the  time  the  contr€u:t  vxis  made. 

Before  the  answers  were  filed,  the  defendant  demur- 
red to  the  bill,  the  Court  overruled  the  demurrer,  and 
the  defendant    still  insisted  in  his  answer  that  the  bill 
was  insuflScient. 
The  Circuit  Court,  after  requiring  $59  35  cents,  be- 
9*heiadsm«nt  of  ing  as  we  suppose,  in  his  opinion,  the  only  sum  includ- 

^e  Circuit   .   ®  .    ,       '  .       l-  i_     i.    j  i.  -j     r.i.  u 

'Court.  mg  interest  which   had  been   paid  of  the  purchase  mo-^ 
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ney,  to  be   brought  into  Court   for  the  defendant ;  de-        Wilso» 
creed,   that  the  depd  of  conveyance  and  the  two  notes       Oldbhi. 
given   for  the  purchase  moneVy  and  also  a  receipt  exe- 
cuted to  the   complainant  by  the  defendant  for  a  debrt 
on  Stephen  James,  to  be  cancelled  and  set  aside. 

It  is  now  insisted  that  the  Court  below  erred  in  not 
sustaining  the  demurrer  to  the  bill;  in  granting  relief  to 
the  complainant ;  and,  particularly,  in  not  requiring  the 
complainant  to  pay  to  the  defendant  the  sum  of  $80 
with  interest  instead  of  the  said  sum  of  $59  25. 

It  is  tsontended  by  the  counsel  of  the  defendant,  that 
a  lunhttc  cannot  sue  by  his  next  friend ;  that  the  suit 
must  be  brought  in  his  own  name,  and  not  In  the  name 
of  bis  committee.  We  think  it  a  sufficient  Response  to 
this  objection  to  say,  that  this  question  cannot  arise  in 
this  case.  William  Wilson  does  not  appear  to  be  a  lu- 
natic, nor  does  he  sue  as  such.  The  bill  alleges  that 
he  is  an  old  man  of  great  mental  weaknes9,  ''unable  to 
protect  himself  against  imposition  and  undue  influence," 
but  not  that  he  is  a  lunatic.  And,  in  Mitford's  plead- 
ings, side  page,  30,  it  is  laid  down>  that,  ''persons  inca- 
pable of  acting  for  thefmselves,  though  hot  idiots  or  lu- 
natics, or  infants,  haye  been  permitted  to  sue  by  their 
next  friend.  But  it  will  not  be  denied  that  the  com^ 
plainant,  though  a  man  of  weak  intellect,  can  sue  in  his 
own  name  without  a  ne^t  friend,  ^nd  were  there  no  au- 
thority upon  the  subject,  we  could  not  suppose  that  the 
mere  addition  to  his  own  name  of  the  phrase,  "Ay  his 
next  friend  Robert.  TVt&on,"  would  vitiate  his  suit. 

Our  attention  has  been  called  to  the  doctrine  of  the  ^cribiis  ia^apa- 
law,  as  laid  down  by  Lord  Wynford,  and  quoted  by  Semaewi^U? 
Story,  that,  in  order  to  impeach  a  conveyance  on  the  22tioa*°Say  Voe 
ground  of  imbecility  only,  the  imbecility  must  be  such,  Jr /»«3ft  »iend. 

1  .  •     ..r         .  1  .     .         ri  •-.    Mitford'a  Plead- 

as  would  justify  a  jury  under  a  commission  ol  lunacy  m  ing,  30,  and  the 

putting  the  vendor's  property  and  persohunderthepro-  ^r^^**bjntu 

tectlon  of  the  chancellor.  We  regard  this  to  be  the  ti^e  ^ajfe,"  ^^^ 

doctrine  of  the  law.    But  the  application  to  the  chan-  not  '^tUte  tki 

cellor  in  this  case,  to  set  aside  the  conveyance,  is  not  ^^^^  *"*' 

made  upon  the  ground  of  imbecility  merely,  but  upon 
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IfiLffOtt  the  inibecility  of  the  vendor,  and  the  fraud  and  impor** 
OtPBAif.  tunity  of  the  vendee.  And,  Lord  Wynford,  after  lay* 
ing  down  the  doctrine  as  quoted  by  Story,  immediate- 
ly adds:  ^^But  a  degree  of  weakness  of  intellect,  ftr 
below  that  which  would  justify  such  a  proceedings 
coupled  with  other  circumstances*  to  show  that  the 
weakness,  such  as  it  was,  had  been  taken  advantage  of, 
'will  be  sufficient  to  set  aside  any  important  deed/' 

Story  then  remarks :  ^*The  doctrine,  therefore,  may 
be  laid  down  as  generally  true,  that  the  acts  and  con- 
*  tracts  of  persons  who  are  of  weak  understanding,  and 
who  are  thereby  liable  to  imposition,  will  be  held  void 
in  Courts  of  equity,  if  the  nature  of  the  act  or  contract 
justify  the  conclusion  that  the  party  has  not  exercised 
h  deliberate  judgment,  but  has  been  imposed  upon,  cir- 
cum  vented,  or  overcome  by  cunning,  or  undue  influ- 
ence." 

Independently  of  the  proof  in  the  cause,  it  appears 
to  us  that  the  transaction  itself,  as  developed  by  the 
amended  answer,  is  not  free  from  evidences  of  unfair- 
tiess.    In  the  first  place  a  parol  contract  for  the  sale 
and  purchase  of  the  land,  is  made  in  1841;  not  a  oent 
of  the  purchase  money  is  then  paid^  and  no  change  of 
the  possession  takes  place ;  the  vendor  remains  upon 
the  land  for  six  years,  and  then  and  not  before,  a  deed 
is  made  which  the  defendant  acknowledges  does  not  re- 
cite the  whole  contract ;  the  only  important  and  bene- 
fleial  pan  of  it  to  the  complainant,  being  left  out — that 
of  having  reserved  to  him  the  poor  privilege  of  select- 
.  in^  a  truck  patch  of  five  or  six  acres  in  some  corner  of 
.    the  land.    It  is  strange,  to  say  the  least  of  it,  that   the 
i^endor  should  desire  to  sell  his  land,  and  the  vendee  to' 
purchase  it  in  the  year  1841,  and  that  the  contract 
should  then  be  made,  and  yet  that  it  should  not  be  con- 
summated till  June,  1848. 
When,  however,  the  testimony  is  examined,  and  con- 
tlie  sfitfi  and  sidered,  in  connection  with  tlie  developments  of  the 
MM?  weaiTia*  amended  answer,  we  think  there  is  little  or  no  room  left- 
{j"u&l#*toYm-  foi' doubt..   Although  several  of  the  witnesses  say.  that 
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in  their  opinion,  the  mind  of  the  oomplaiDant  is  as  good       WiLtev 
fu  other  ordinary  minds  of  his  age,  yet  the  proof  is,       Qlpvam. 
that  he  is  quite  an  old  man,  feeble,  not  only  in  body  but  position,  wui  b« 
in  mind,  that  he  has  rarely  gone  from  home  for  many  Q^i^l°^^^  ^( 
years ;  and  Baxter,  the  man  who  was  called  upon  by  ^^^  ^i  ?y  coq* 
the  defendant  to  write  the  deed,  and  who  lives  in  three  ty  jasUfj  the  era 
miles  of  the  complainant,  says  that  he  never  saw  him  as  panr'ba* 'Uea 
far  from  home  as  his  house,  except  upon  the  day  the  ihcSnrwttS^ol 
deed  was  prepared,  but  once,  and  that  was  about  twen-  l]^^^^^ 
ty  years  ago;  that  he  is  easy  to  be  operated  on  by  im-  flutnct. 
portunity;  that  age  and  other  causes  have  enfeebled 
his  mind ;  that  the  complainant  had,  within  the  last  five 
or  six  years,  offered  to  sell  him  the  land  more  than  once, 
but  he  declined  purchasing,  believing  that  he  could  get 
|t  for  less  than  half  its  value. 

It  is  in  proof  by  another  witness,  that  he  has  lived  in 
the  neighborhood  of  the  complainant  for  ten  years,  and 
never  knew  him  to  be  off  his  place  but  once,  and  that 
was  the  time  when  the  deed  was  made  at  Baxters. 

It  is  unnecessary  to  malce  further  reference  to  any 
particular  witnesses  in  regard  to  the  infirmities  o^  the 
old  man.  It  is  sufiicient  to  say,  that  the  proof  estab- 
lishes to  the  satisfaction  of  our  minds  that  he  is  a  ma^ 
of  very  weak  intellect,  and  susceptible  of  heing  easily 
overreached. 

Immediately  upon  executing  the  deed,  he  turned  to 
the  defendant  and  enquired  for  his  money;  the  defend- 
ant replied,  that  be  did  not  have  the  money,  and  that  it 
would  be  better  for  complainant  not  to  have  it. 

He  seemed  not  to  be  conscious  how  the  consideration 
was  to  be  paid.  Whilst  he  was  thinking  that  be  was  to 
get  the  money,  the  snm  of  eighty  dollars  was  arranged 
without  the  payment  of  a  single  dollar, and  notes  were^ 
given  for  the  remainder  of  the  consideration ;  and  these 
notes  not  taken  away  by  hiin,  but  left  with  Baxter.  He 
was  mere  clay  in  the  hands  of  the  potter,  Oldham,  ta 
be  shaped  and  fashioned  according  to  his  own  taste. 
The  old  man  is  said  to  ha,ve  had  great  confidence -ia^ 
Oldham,  and  Oldham  is  s^uito  be  a  shrewd  man. 
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W1L8OW  Although,  at  the  time  of  the  alleged  parol  contract-^ 

Oldham.  hind  and  every  thing  else  were  depressed  in  value,  yet 
in  June,  1848,  when  the  conveyance  was  executed,  this 
land  which  was  sold  for  $280,  is  proven  to  have  been 
worth  twice  this  sum.  Indeed  some  of  the  witnesses 
estimate  it  as  high  as  $10  or  $12  per  acre. 

To  sustain  a  contract   made  under  such  circumstan- 

k  eontract  for  ces,  would  be  to  encourage  the  arts  and  wiles  of  the 

?*rEct'oMand,  wicked,'the  shrewd,  and  the  cunning,  to  the  ruin  of  the 

]!f'.'!li7^°«r«^*  weak  and  the  innocent.    Mere  weakness  of  intellect  is 

contraot    price, 

made  with  an  old  not  alone  sufficient  to  set  aside  a  contract  made  with- 

wTtJ'a  purchaw  out  the  practice    of  fraud  or  unfairness ;  but,  when 

and  having  great  "^ade,  as  We  are  constrained  to  believe  this  was,  by  th* 

influent    with  exerctse  of  an  undue  and   improper   influence  upon  a 

to  be  illegal  and  confidinc,  ignorant,  and  exceedingly  weak-minded  old 
uoobligatory and  ..^'       u*        *    •  •    •         *  •       *u 

the  conToyance  man,  it  ought  not,  in  our  opinion  to  receive  the  sane- 
^et  aafde.  ^j^^  ^f  ^  Qo^^t  of  justice. 

In  regard  to.  the  sum  of  $30,  a  claim  on  Stephen 
James,  which  it  is  alleged  the  complainant  had  agreed 
to  pay,  and  which  was  received  by  him  in  part  pay  for 
the  land,  we  need  only  renxark  that  it  does  not  appear 
that  the  complainant  was  ever  legally  bound  to  pay 
this  claim.  Moreover,  it  is  proved  by  James  that  the 
true  amount  of  this  claim  was  twenty  instead  of  thirty 
dollars,  and  that  he  still  owes  it  to  Oldham.  The  re* 
ceipt  for  it  executed  by  Oldham  to  the  complainant 
when  the  deed  was  made  is  set  aside  by  the  decree,  and 
he  has  been  restored  to  his  claim  on  James,  and  we  per- 
ceive no  error  in  this. 

Wherefore  the  decree  of  the  Court  below  is  affirmed. 

Turner  for  plaintiff;  Carpenter  and  Burnam  for  de-. 
(endant. 
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Brannin  v$  Hendei*son.  Pet.  &  Sum, 

EitROR  TO  THE   Jefferson    Circv|t.  CcLse  14. 

Acceptances,     Orders. 
JuDSB  Hiss  delivored  the  opinion  of  the  Court  j^ji^  ^g 

Brannin,  the  plaintiff,  brought  his  petition  in  the  Jef-  case  stated. 
ferson  Circuit  Court  against   Isham  Henderson,  as  ac- 
ceptor, upon  his  acceptance,  written  upon  the  back  of 
the  following  instrument : 

<' Providence,  February  20th,  1849. 
Mr.  Isham  Henderson: 

Will  please  pay  to  Woodville  and  Pollard,  one 
hundred  and  fifty  dollars  and  ninety-one  cents,  and 
charge  the  same  to  my  account. 

B.  N.  HORNSBY." 

Upon  the  back  of  which  is  written  the  following  sen- 
tence, signed  by  Isham  Henderson,  to-wit: 

"I  will  see  the  within  paid  eventually. 

ISHAM  HENDERSON. 
April  9th  1849. 

Woodville  &  Pollard,  the  payees,  transferred  this  pa- 
per to  the  plaintiff,  in  writing,  on  the  13th  of  October,. 
1849.  There  was  a  demurrer  to  this  petition,  joinder 
and  judgment  in  the  Circuit  Court  thereupon  in  favor 
of  the  defendant,  sustaining  the  demurrer  and  giving 
costs  against  the  plaintiff,  who  has  appealed  to  this 
Court. 

The  only  question  to  be  noticed  in  this  case  is,  wheth- 
er Henderson  is  liable,  and  whether  an  action  can  be 
maintamed  against  him  as  acceptor,  upon  such  accep- 
tance as  that  written  on  the  back  of  the  order  and  sign- 
ed by  him,  to-wit:  **I  will  see  the  within  paid  eventuaU 
Iv.'* 
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BiANviN  The  defendant  here  certainly  must  be  regarded  as^ 

Hbndbkioh.  undertaking  to  pay   the  amount  of  the  orders  at  some 

A  writieo  acc«p.  time,  and  no  precise  time  or  certain   event,  or   precise 

back*of  an  order  condition,  having  been  fixed  or  stated  in  the  acceptance 

made    by    the  upon  which  he  would  pav,  (or  see  paid^  which  imports 

4rawce  lo  these     /  ^    ,  r   .  >  v  ,  T       ,  .  ^, 

terms:   <'i  will  the  same,)  the  money  as  requested  m  the  orders ;  then 

pa?d  eventnaiiy''*  according  to  the  reasonable  rule  so  well  settled,  that  a 

cepiance  "io  pay  promise  or  obligation  to  pay  money,  no  time  fixed,  it  is 

forihwiih.audaQ  due  and  payable  at  the  date  of  the  undertaking ;  so  al- 

action     lies  lor  .^        '^  -^   ,         ,  ,  °        . 

^iiiof  to  pay.  80,  if  one  undertakes  to  pay  money  when  convenient, 
or  as  soon  as  practicable,  or  as  soon  as  he  can,  or 
''eventually,''  and  upon  other  vague  and  undefined  con- 
ditions, or  at  an  indefinite  period,  he  is  bound  to  pay 
within  a  reasonable  time  at  least,  after  promise,  if  not 
forthwith,  and  without  regard  to  the  happening  of  any 
contingency  or  event  whatever,  where  none  is  specified 
in  the  contract.  Were  not  such  the  rule,  then  there 
would  be  a  class  of  undertakings  and  contracts  based 
upon  good  and  valid  considerations  like  the^ne  in  qu«!s* 
tion,  and  others  of  a  similar  character,  that  could  nev- 
er  be  enforced.  A  reasonable  time  was  given  to  de- 
fendant— the  acceptance  is  dated  April  9th,  1849,  and 
the  petition  was  not  filed  until  6th  of  February,  1850.^ 
The  defendant  is  bound  ^nd  liable  as  acceptor,  smd 
the  sentence  signed  by  defendant  as  above  quoted,  is  a 
good  and  valid  acceptance,  although  the  defendant, 
thought  proper  in  writing  it,  to  use  the  words  ''  I  will 
see  paid,"  instead  of  '*  I  will  pay."  The  opinion  is  en- 
tertained that  the  only  certain  and  sure  way  by  which 
Henderson,  the  acceptor,  can  ever  expect  to  see  the 
amount  of  the  order  paid,  is  to  pay  it  himself,  and  thus 
like  some  other  prophets  in  the  world,  produce  by  his 
own  action,  the  verification  of  his  own  prediction. 

Wherefore  the  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  with  directions  that  the 
defendant's  demurrer  to  plaintiff's  petition  be  overruled 
and  that  defendant  have  leave  to  withdraw  his  demur- 
rer, and  plead  to  the  merits  of  the  demand,  in  default 
qi  which,  that  judgment  be  rendered  against  tjie  de<^ 
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Tendant  foi^  the  amount  of  the  order,  with  interAil  frokn     R«"  jj  *«• 

the  date  of  the  acceptance,  until   paid,  and  costs  of        Hosaw 

suit. 

Speed  and  Worthingtan  for  plaintiff;  Loughborough 

and  Ballard  for  defendant. 


Reno,  &c.  vs  Hogan.  Chanciet. 

Ereoe  to  the  Lovisviixb  ChahcbbV  Couet.         Ca$e  14. 
Common  Carriers. 
iBaiir  J  If  STIC  B  SiE#»ov  delivered  the  opinion  of  the  CovTi  Junt  19. 

The  only  question  in  this  case,  is,  can  the  owners  of  \ 
a  steamboat,  by  inserting  in  the  bill  of  lading,  that  the 
boat  is  not  to  be  accountable  for  breakage  of  the  con- 
tents of  boxes  received  by  them  as  freight;  so  limit  and 
restrzct  their  undertaking  as  common  tUirriers;  that  they 
will  be  discharged  from  all  liability,  although  an  injury 
to  the  contents  of  the  boxes,  may  hav^  been  produced 
by  gross  negligence  upon  their  part. 

A  common  carrier  can  relieve  himself  by  a  special  Commoncerripre 
contract,  from  his  liability  as  an  insurer,  and  may  on  re-  themseWet  from 
ceiving  goods  as  freight,  insist  on  special  and  qualified  nJg/^7nc«  '^S 
terms,  by  which  his  responsibility  is  to  be  limited.    Still  thenweWae  and 

•   ,       ,         .       .  1.  1    ,      .  agents  or  eerv'U 

J   however  the  doctnne  is  well  settled,  that  common  car-  bj  writing  in  the 

I      .  ^  ,  .   ,  ^  ^    ^,  bill     of   lading 

i  ners  cannot  by  any  special  agreement  exempt  them-  that  the  boat  ia 
i  selves  from  all  responsibility  so  as  to  evade  the  salutary  iwi^fot'breX 
t  policy  of  the  law.  They  ttannot  exempt  themselves  JJ*j®^/w?  ^®°' 
from  liability  for  losses  or  injuries  occasioned  by  the  ceived:  (Stoxv  on 
I  gross  negligence  of  themselves  or  their  servants ;  Story  * 

OE  baibnejUSf  365. 

The  boxes  received  in  this  case  by  the  boat,  contain- 
ed looking  glass  plates  df  considerable  value.    Their 
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Rb»o,  4^c.      eontehts  were  made  known  to  the  officers  of  the  boatj 
HooAN        and  they  were  so  marked  as  to  Indicate  that  it  was   ne- 
cessary  to  their  safety  that  great  care  in  handling  them 
should  be  observed.     The  testimony  proves  most  satis- 
factorily that  they  were  delivered  to  the  boat  at   New 
Orleans  in  good  order,  the  contents  uninjured,  and  the 
glass  packed  with  great  care.     It  further  apjpears   that 
when  they  were  delivered  at  Louisville,  all  the  glass  in 
one  of  the  boxes   was   broken  into   small  fragments. 
i    The  testimony  leaves  no  room  for  rational  doubt  that  the 
<    box  received  during  the  time  it  was  in  the  possession  of 
the  boat,  a  violent  concussion,  which  occasioned  the  to- 
tal loss  of  its  contents.     An  indentation  upon  the  out- 
side of  the  box^   the  fact  that  the  plates  of  glass  were 
of  considerable  thickness,  and  not  easily   broken,  and 
the  additional  fact  that  boxes  containing  glass   were 
turned  over  and  over  by  the  hands  on  the   boat,   as  If 
\   they  were  boxes  of  dry  goods,  all  tend  to  produce  that 
conclusion.     Besides,  the  officers  of  the  boat  have  fail- 
i  ed  to  prove  that  the  loss  was  the  result  of  an  unavoid- 
able casualty,  or  to  manifest  the  manner  in  which   it 
actually  occurred.     It  seems  to  us  therefore,  that  It  must 
have  been  the  consequence  of  gross  negligence. 

Although  the  responsibility  of  the  owners  of  the  boat 
as  common  carriers  was  restricted  and  modified,  by  the 
terms  of  the  bill  of  ladings  yet  the  provision  that  they 
were  not  to  be  accountable  for  breakage,  does  not  have 
the  legal  effect  of  exempting  them  from  such  injuries  as 
arose  from  gross  negligence,  and  therefore  the  decree  of 
the  chancellor,  which  requires  them  to  compensate  the 
owner  of  the  glass  for  the  loss  he  sustained,  is  consistent 
•With  the  principles  governing  the  law  of  the  case. 
Wherefore  the  decree  is  affirmed. 
^Chithrie  for  plaintiff;  Speed  for  defendant. 
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Northcut,  &c.  vs  Whipp  and  Wife.        Chanceey. 

Appeal  fkom  the  Casey  Circuit.  Case  15, 

Estates  in  fee.    Dower.     Curtesy. 
JtfDOE  Marshall  delivered  the  opinion  of  the  Court  June  19. 

This  bill  was  filed  by  Whipp  and  wife,  the  latter  jj^J^JJ^®*^)**^^  ^ 
having  been  the  widow  of  Willidm  L.  Northcut,  to  ob- 
tain dower  and  distribution,  in  certain  land  and  slaves, 
&c.,  formerly  the  property  of  Archer  Northcut,  the 
father  of  said  William  L.,  and  which  had  been  devised 
by  the  will  of  Archer  Northcut  in  the  following  man* 
ner: 

The  testator  first  gave  to  his  wife,  Sally  Northcut,  the     The  provisioM 
brick  dwelling  house,  certain  slaves  by  name,  also  one  Northcau,ufidflf 
equal  half  of  his  land  and  such  other  property  and  es-  ^B*!ciJSa,'*  **^" 
tate  (except  slaves,)  as  he  might  die   possessed  of,  io 
have  and  to  hold  during  her   natural  life,   and  at  her 
death  to  go  to  and  descend  to  his  son  William  L.  North- 
cut,  to  whom  he  devised  the  Salt  well  on  his  land  ;  and 
the  residue  of  his  lands,  negroes,  and   other   property, 
he  might  die  possessed  of,  together  with  the  portion  ia 
manner  and  form  as  above  bequeathed  to  his  wife,  to  , 

have  and  to  hold  to  him  and  his  heirs  forever.  And  he 
desired  that  his  wife  should  continue  his  son  with  her, 
and  that  he  should  act  towards  her  as  a  son,  &c.,  &c. 

By  an  explanatory  codicil  made  shortly  after  the  date  iu^n®*^^^  *• 
of  the  will,  it  was  siated  explicitly  that  the  testatpr^s 
wife  was  to  have  the  slaves  devised  to  her,  together 
with  such  other  parts  of  his  land,  goods,  and  chattels, 
and  credits,  as  shall  be  an  equal  half  of  his  estate,  to 
hold  and  use  during  her  natural  life,  and  then  to  his  son 
William  and  his  lawful  heirs  forever.  And  to  remove 
doubts  as  to  the  disposition  to  be  made  of  his  estate  at 
the  death  of  his  wife;  and  in  case  of  his  son  William's 
dying  without  lawful  heirs,  the  testator  declares  that 
Vol.  XII.  9 
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KoRTHcuT»  4*0.  his  will  is,  that  should  his  son '  WUliaiA  die  before  his 
Whipp,  &c.  (testator's)  wife,  and  leaving  no  lawful  heirs,  the  be- 
quest  to  him  shall  be  held  and  enjoyed  by  his  (testator's) 
wife  during  her  natural  life,  and  at  the  death  of  his 
wife,  she  having  out-lived  his  son  William,  or  at  the 
death  of  his  son  William,  and  leaving  no  lawful  heirs, 
he  declares  that  his  will  is,  that  his  entire  estate,  real,  per- 
sonal, aad  mixed,  shall  descend  and  pass  to  his  (testa- 
'  tor's)  four  sisters,  or  their  heirs,  and  to  the  five  broth- 
ers or  their  heirs,  of  his  wife,  to  be  equally  divided  be- 
tween the  heads  of  the  said  families. 

It  appears  that  after  the  death  of  the  testator,  Wil- 
liam, his  son,  died  in  the  lifetime  of  Sally  Northcut,  the 
testator's  widow,  leaving  no  children,  but  leaving  a 
widow  who  afterwards  intermarried  with  Whipp,  and 
Sally  Northcutt  being  dead,  they  have  filed  this  bill 
against  the  ulterior  devisees  who  claim  that  William  L. 
Northcutt,  having  died  without  issue  and  before  the 
death  of  Sally  Northcutt,  she  became  entitled  to  the 
whole  estate  during  her  life,  free  from  his  wife's  claim  of 
dower,  and  that  upon  the  death  of  said  Sally,  they  be- 
came entitled  in  like  manner  to  the  whole  estate  in  fee. 
The  decree  gives  to  the  complainant's  during  the  life 
Th«deciceofthc  of  Mrs.  Whipp,  one-half  of  the  slaves,  and  one-third  of' 
Ciicuitcouft  the  lands  devised  by  Archer  Northcutt  to  William  L. 
Northcutt,  and  one-half  of  the  personalty  absolutely, 
with  one-third  of  the  rents  of  the  land  and  one-half  of 
the  hire  of  the  slaves,  and  provides  for  a  division  and 
assessment  accordingly.  It  is  doubtful  on  the  face  of 
the  decree,  whether  that  part  of  the  estate  originally 
devised  to  the  testator's  wife  for  life,  is  to  be  embraced 
in  ascertaining  the  portion  to  be  allotted  to  the  com- 
plainants, or  whether  the  allotment  and  division  is  to  be 
made  only  in  one-half  of  the  testator's  estate,  being  that 
part  originally  devised  to  his  son. 
As  the  interest  of  William  L.  Northcutt  in  that  por- 
,   tion  of  the  estate  which  was  devised  to  Sally   North- 

A    widow   lanot  r       %*r  .      i  #•  t-r  1  .    I 

entiiied  to  dower  cutt  for  life,  was  a  remamder  after  a  life  estate,  which 
Sliichi8^iio*Ue!  continued  until  after  his  death,   he  never  was  seized  of 
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that  portion  so  as  to  entitle  his  wife  to  dower  in  the 
land,  as  was  decided  in  the  case  of  Arnold^s  heirs,  SfCy 
vs  Arnold^ s  administrator y  Sfc,  (8  B,  Monroe ,  202.) 
And  it  is  well  settled  upon  principle  and  authority  that 
by  the  common  law,  the  right  of  dower  does  not  attach 
upon  a  remainder  in  fee  in  the  husband,  expectant  upon 
a  freehold  estate  in  another  not  terminated  at  the  death 
of  the  husband,  because  he  has  no  seizin.  This  princi- 
pie  of  the  common  law  has  not  been  altered  by  any 
statute  in  this  state,  but  still  prevails.  We  are  not  aware 
however,  of  the  same  principle  having  been  applied  to 
the  case  of  slaves  and  personalty,  in  which  the  husband 
may  be  entitled  to  a  future  interest  to  take  effect  in 
possession,  after  a  life  estate  or  interest  in  another 
which  has  not  terminated  at  his  death.  It  is  not  neces- 
sary that  a  man  should  have  had  actual  possession  of  a 
chattel  to  make  it  a  part  of  his  personal  estate  coming 
within  the  meaning  of  the  terms  "goods  and  chattels," 
and  in  the  28th  section  of  the  act  of  1797,  (Stat,  Law^ 
660,)  which  regulates  the  distribution  of  intestate's  es- 
tates. The  intestate's  right  to  the  chattel,  though  de- 
pendent as  to  enjoyment  upon  the  termination  of  an 
unexpired  interest  for  the  life  of  another,  vests  in  his 
administrator,  and  is  subject  to  distribution  when  the 
time  of  enjoyment  arrives,  if  not  before.  And  if  the 
intestate's  widow  be  alive  at  that  time,  we  suppose  she 
is  entitled  to  her  distributive  portion  with  the  other  dis- 
tributees, as  if  the  chattel  had  been  in  possession  at  the 
death  of  her  husband. 

If  therefore,  there  be  no  other  objection  to  this  part 
of  the  claim,  but  that  which  arises  from  the  fact  that  W. 
L.  Notbcutt,  the  first  husband,  had  only  a  future  inter- 
est or  remainder  in  the  slaves  and  personalty  devised  to 
Sally  Northcutt  for  life,  and  that  he  died  before  the  ter- 
mination of  the  life  estate,  we  should  be  of  opinion  that 
at  the  death  of  the  devisee  for  life,  the  widow  of  the 
devisee  in  remainder  is  entitled  to  a  distributive  share 
of  the  slaves  and  personalty  then  coming  into  posses- 
sion.    And  as  in  this  case,  the  intestate  husband  left  no 


NORTHCDT,  &C. 

ts 
Whipp,  &C. 

termined  during 
the  coyeiture,  & 
of  which  the  has 
band  was  never 
■eized  during  the 
cover  lure:  (8  B. 
Honioe,  202.)— 
This  principle 
does  not  howev- 
er apply  to  a  re- 
mainder inslaves 
Ihus  situated,  6l 
theadministralor 
of  the  tenant  in 
remainder  is  en- 
tilled  to  the  es- 
tate in  slaves,  & 
the  widow  lo  di> 
tribution. 


Where  there  be 
no  children  of 
the  marriage  the 
widow  is  entitled 
to  half  the  slaves 
of  the  husband y 
and  half  the  per- 
sonal estate  af- 
ter debts  paid: — 
(Tibba  rs  Tibbs' 
Executor,  7  B. 
Monroe,  112.) 
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NoBTHocT,  4«.  children,  his  widow,  according  to  the  opinion  of  the 
Wbipp,  Ao.     Court  in  TiU>s  vs  Tibbs*  executor^  (7  B.  Monroe^  112,) 

"""""""""■""^    would  be  entitled  to  one-half  of  the  slaves  for  life,  and 
one-half  of  the  personalty  absolutely,  as  decreed. 

But  it  is  insisted  that  under  the  will  and  codicil  of 
Archer  Northcutt,  the  interest  of  his  son  William  in  the 
entire  estate  devised  by  the  will,  was  terminated  by  the 
event  of  his  death  without  children,  during  the  life  of 
the  testator's  wife ;  and  that  the  right  of  W.  L.  North- 
cutt's  widow  in  that  estate,  being  derived  from  and  de- 
pendent upon  that  of  her  husband,  ceased  also  at  his 
death.  The  correctness  of  this  conclusion  depends  up- 
on the  question  whether  under  the  will  and  codicil,  an 
estate  tail  was  devised  to  W.  L.  Northcutt,  or  a  fee  sim- 
ple defeasible  on  his  death  without  leaving  children. 
If  an  estate  tail  was  devised,  then  that  estate  being  con- 
verted into  a  fee  simple  absolute  by  the  statute  of  1796 
docking  entails,  his  widow  is  certainly  entitled  to  dow- 
er and  distribution  as  she  would  have  been  in  England* 
had  the  estate  remained  an  estate  tail.  But  if  the  will 
should  be  construed  as  giving  him  a  fee  simple  defeasi- 
ble on  contingency,  then  as  that  contingency  has  hap- 
pened by  his  death  without  children,  the  important 
question  arises,  whether  the  derivative  interest  of  his 
widow  was  not  wholly  defeated  as  to  land,  slaves,  and 
personalty,  by  the  same  event. 

Upon  the  construction  of  the  will,  we  think  there  is 
little  difficulty,  and  especially  in  reference  to  the  event 

which  has  actually   happened,  of  the  death  of  W.   L. 

Northcutt  without  children,  during  the  life  of  the  testa- 
tor's widow. 

As  the  ultimate  devisees  are  persons  who  would  be 
heirs  of  William,  on  his  death  without  leaving  descend- 
ants, there  is  no  doubt  that  the  words  'lawful  heii*s,* 
used  in  describing  the  contingency  on  which  the  ulteri- 
or devises  are  to  take  effect,  should  be  understood  in 
the  sense  of  heirs  of  his  body,  or  lawful  issue,  or  de- 
scendants, or  children.  And  the  codicil  may  be  read 
as  if  the   words  *heirs  of  his  body,'  or  Mawful  issue 
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were  inserted  instead  of  lawful  heirs.    But  whatever,  Nohthcut,  4-0. 
upon  the  authority  of  the  adjudications  in  England  and      Whtpp,  &c. 
in  many  of  the  United  States,  might  be  said  of  the  ef-  '  ' 

feet  of  the  words  'dying  without  issue,  or  heirs  of  his 
body,*  used  without  other  restrictive  words  to  describe 
the  contingency  on  which  a  further  devise  or  disposi- 
tion of  the  estate  is  made,  and  although  some  of  these 
cases  decide  that  even  the  word  'leaving,'  in  the  phrase 
*if  he  die,  (or  on  his  death)  leaving  no  issue  or  heirs  of 
bis  body,'  would  not  be  sufficient  to  restrict  the  failure 
of  issue  on  which  the  devise  over  was  intended  to  de- 
pend, to  the  time  of  the  death  of  the  person  spoken  of 
as  dying  without  leaving  issue,  it  is  clear,  even  upon 
the  British  authorities,  that  if  the  words,  'dying  with- 
out issue,'  or  others  deemed  equivalent,  are  accompa- 
nied by  other  restrictive  words  or  circumstances  in  the 
will,  plainly  indicating  that  the  death  of  the  persons 
leaving  no  issue  at  that  time,  is  the  contingency  refer- 
red to,  such  reference  to  a  failure  of  issue,  or  heirs  of 
the  body,  will  not  convert  into  an  estate  tail,  an  estate 
devised  by  previous  words  proper  to  create  a  fee. 

Here,  then,  is  a  devise  to  William  and  his  heirs  for-      A    devise  ot 
ever,  which  gives  a  fee  simple,  and  there  are  plainly  J irheirs  forever,. 
two  contingencies  described  on  which  ulterior  devises  ^"{hout  **  kwfal 
are  made,  and  to  different  persons.    The  first  is,  if  Wil-  heirs  before  the 
liam  should  die  before  testator's  wife,  and  leaving  no  tator,  then  10  the 
lawful  heirs,  (say,  of  his  body,)  and  in  that  case,  which  HeM  that'*^  the 
actually  happened,  the  bequest  to  him,  that  is,  the  es-  ^e'^^°ibie°°e^  ^ 
tate  devised  to  him,  is  to  be  enjoyed  by  testator's  wife  not  a  fee  tail:  (a 
for  life.    Here  are  not  only  express  words,  limiting  the 
contingency  of  W.'s  death  without  issue  to  the  life  of 
the  testator's  wife,  but  the  same  instruction  is  implied 
in   the  devise  over  on  the  contingency  stated,  to  the 
wife  for  life.    Each  of  these  circumstances  has  been 
held  sufficient  in  numerous  cases,  beginning  with  that 
of  Pells  vs  Brown  in  England,  and  coming  down  to 
that  of  Deboe  vs  Loiven,  in  this  State :  (8  B.  Monroe,) 
to  be  sufficient   to  repel   the  implication  of  an  estate 
tail,  and  to  sustain  the  devise  over  as  an  executory  de- 
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NoHTHcuT,  4-c.   vise,  making  the  first  estate  to  which  the   contingency 
Whipp,  Ac.     JS  annexed,  a  fee  simple,  subject  to  be  dereat^d  by  the 
happening  of  the  contingency. 

This  contingency  of  the  death  of  William,  without 
heirs  of  his  body  in  the  lifetime  of  his  mother,  having 
actually  happened,  the  devise  for  life  to  the  testator's 
wife,  of  that  portion  of  his  estate  which  had  been  at 
first  given  to  William  by  immediate  devise,  was  valid, 
and  took  effect  in  possession,  and  the  entire  estate  vest- 
ed by  the  will  in  the  testator's  wife  during  her  life.  The 
will  then  proceeds  with  the  case  first  provided  for,  and 
which  has  actually  happened,  of  the  wife  being  invest- 
ed with  the  entire  property  for  life,  and  says:  "And  at 
the  death  of  my  wife,  she  having  outlived  my  son  Wil- 
liam, or  at  the  death  of  my  son  William,  and  leaving  no 
lawful  heirs,  (of  his  body)  the  entire  estate  shall  de- 
scend and  pass  to  the  persons  described  as  ultimate  de- 
visees." That  is,  at  the  death  of  his  wife,  she  outliving 
his  son,  who  is  supposed  to  have  died  without  issue,  the 
estate  is  to  go  to  the  ultimate  devisees.  Or,  at  his  son's 
death,  and  leaving  no  heirs — that  is,  at  his  son's  death, 
after  that  of  his  ivife,  the  estate  is  to  go  to  the  same 
persons.  The  alternative  case  provided  for  after  the 
word  *or'  must  be  that  of  the  w^ife  not  outliving  the  son, 
because  the  case  of  her  outliving  him  is  provided  for^ 
by  giving  her  the  estate  for  her  life,  in  that  event,  and 
it  is  obvious  that  the  ultimate  devisees  were  not  to  have 
the  estete  at  the  death  of  the  son  without  issue,  in  the 
lifetime  of  the  wife,  but  only  in  the  case  of  his  death 
without  issue,  at  or  after  the  death  of  the  wife,  and 
when  she  could  not  take  the  interest  devised  to  her. 

Then  the  will  gives  the  entire  estate  to  the  ultimate 
devisees  on  either  of  two  contingencies.  If  the  son 
dies  without  leaving  issue  before  the  death  of  testator's 
widow,  then  she  has  a  vested  interest  in  the  whole  es- 
tate for  her  life,  with  remainder  to  the  ultimate  devi- 
sees. If  the  son  survives  the  wife,  the  whole  estate 
vests  in  him  in  possession,  and  in  fee,  subject  to  the  de- 
vise over  on  his  death   without    leaving  issue.     If  the 
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»oh  had  survived  the  wife,  and  then  died  without  de-  Nobthcut,  ^c. 
scendante)  the  question  would  have  arisen  whether  the  Wbipp»  Ac. 
words,  "and  leaving  no  heirs,"  used  in  reference  to  this  ^' 
contingency,  mean,  as  in  the  previous  clause,  descend* 
ants  living  at  his  death,  or  whether  the  phrase  "at  the 
death  of  my  son  W.  and  leaving  no  heirs,'*  should  be 
understood  as  referring  to  an  indefinite  failure  of  issue» 
and  as  indicating  an  estate  tail.  But,  although  we 
might  be  inclined  to  adopt  the  former  interpretation, 
we  think  the  question  does  not  arise  in  this  case,  and 
therefore  do  not  decide  it ;  because  there  is  a  clear  de- 
vise to  the  testator's  wife  for  life  on  the  death  of  his 
son  without  issue  in  her  lifetime,  with  a  devise  over  to 
the  defendants  on  her  death.  And  each  of  these  devi- 
ses being  certainly  valid,  the  ultimate  devisees  are  en- 
titled, under  these  devises,  in  the  contingencies  which 
have  happened,  and  it  is  immaterial  whether  they 
would  or  would  not  have  been  entitled,  if  the  other 
case,  on  which  the  same  estate  is  devised  to  them  had 
occurred,  instead  of  that  which  actually  did  occur. 

Then  the  question  is — Whether,  as  the  estate  of  W. 
L.  Northcutt  was  defeasible  on  a  contingency  which 
has  actually  occurred,  and  as  upon  that  contingency 
the  will  passes  that  estate  over  to  the  wife  of  the  testa- 
tor for  life,  and  then  to  others  who  claim,  they  must 
take  it  subject  to  the  claim  of  dower  and  distribution, 
on  the  part  of  the  son's  widow.  With  respect  to  dis- 
tribution, that  is,  to  the  personal  estate  and  slaves,  we 
think  there  is  not  much  difficulty  in  this  question^  be- 
cause no  right  in  these  subjects  attached  to  the  wife  du- 
ring the  coverture,  and  her  rights  depend  solely  upon 
the  condition  of  her  husband's  title  and  interest  at  or 
after  his  death,  and  she  had  no  right  to  them  because 
they  were  devised  over  to  others.  But,  with  respect 
to  the  land  devised  immediately  to  the  husband  in  fee, 
the  question  is  not  free  from  difficulty. 

Upon  this  question  the  first  idea  that  presents  itself  is  ^  ^^^r-  *«  cs- 
that  dower  bemg  an  estate  growing  out  of  that  of  the  made  determina- 
bushandor  incident  to  it,  cannot  from  its  nature  exist  particular  eventt 
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NoKTiicuT,  &c.  after  the  estate  to  which  it  is  attached  has  ceased.     In 

Whipp,  &n.     accordance  with  this  idea  it  is  certain  that  if  the  fee  be 

and  that  event  evicted  by  title  paramount,  or  be  determined  by  entry 

happen    during  q[  ^^g  donor  for  Condition  broken,  dower  and  curtesy 

ihe  coverture  no  .  '  -^ 

right  of  dower  or  neccssadly  cease.     So  in  caseof  a  qualified  or  base  fee, 

^rulse  Dig., Til',  dower  and  curtesy  cease  when   the  estate  is  determin- 

Jl^c^^T^'b?  whe^n  ^d.    And   it  is  said  by  (Cruise  Digest  Tit.  Dower  Ch., 

land  u  given  to  \\\  gg^.  27)  that  where  an   estate  in  fee  is  made  deter- 

a  man  or  a  wo-       .       ,  , 

man  A  the  heirs  mmable  on  some  particular  event,  if  that  event  happens 
dy,  the  surviving  dower  and  curtesy  cease  with  the  estate.  Oa  the  oth- 
to  dower,\"nd  Ihe  ^^  ^^"^^  '»^  '^  Well  settled  in  the  English  common  law, 
hujband  to  cur-  xh.^\.  in  the  case  of  an  estate  tail  dower  and  curtesy  con- 
tesy  if  issue  has  r  i  •      i  .       i  i  i       i  . 

been  born  alive;  tmue  after   the  estate  IS  determmed,  as,  where  land  is 

d4.)  °  ^  ^^'  given  to  a  man  or  a  woman  and  the  heirs  of  his  or  her 
body,  and  the  donee  marries  and  dies  leaving  no  heirs 
of  the  body,  the  surviving  wife  is  entitled  to  dower  or 
the  husband  if  there  had  been  issue  born  alive^ojcajfe; 
sy,  th/ough  the  estate  of  tail  is  determined  avMx^nS^toV 
its  own  limitation,  and  the  interest  of  the  donor  or  re- 
mainder man  becomes  immediate.  In  Paine's  case:  (8 
Coke  Rep.  34,)  where  this  question  as  to  curtesy  was 
decided  in  favor  of  the  surviving  husband  against  the 
remainder  man,  the  argument  that  the  derivative  estate 
must  cease  with  the  primitive,  was  answered  by  the 
Court  by  saying  in  effect  that  the  right  to  curtesy  was 
tacitly  implied  in  the  gift,  and  that  it  was  not  derived 
merely  out  of  the  estate  of  the  wife,  but  was  given  to 
the  husband  by  the  privilege  and  benefit  of  the  law,  for 
as  soon  as  he  had  issue  his  title  became  initiate,  and 
could  not  afterwards  be  defeated  by  death  of  the  issue, 
which  being  the  act  of  God,  ought  not  to  turn  to  his 
prejudice.  This  reasoning  applies  substantially  to  the 
wife,  whose  title  to  dower  is  also  initiate  during  the 
coverture,  not  in  consequence  of  the  birth  of  issue,  which 
is  not  necessary,  but  by  the  mere  fact  of  marriage  ^d 
of  the  husband's  being  seized  of  an  estate  of  inheritance 
which  any  issue  of  the  marriages  might  inherit.  Ac- 
cordingly it  is  held  as  already  stated  that  the  surviving 
wife  of  a  donee  in  tail  is  entitled  to  dower,  although  by 
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the  death  of  her  husband  without  issue  the  estate  tail  is  Northcut,  &c. 
determined.     The  estate  tail  must  however,  have  been     Wiiip?,  &c. 
of  such  a  character  as  that  any  issue  which  she  might  ^  " '~' 
have  had  by  the  marriage  might  by  possibility  have  In- 
herited it  as  heir  to  her  husband  ;  and  so  in  the  case  of 
curtesy,  the  issue  actually  born  must  have  been  such  as 
according   to  the   terms  of  the  entail  might  inherit  the 
estate  as  heir  to  the  \Yife. 

In  Littleton's  treatise  on  Tenures,  sec.  52,  it  is  laid  |„  ^\[  caBes 
down  "that  in  ever}'  case  where  a  man  taketh  a  wife  Ji^^^^a  get^Jd  of 
seized  of  such  an  estate  of  tenements,  &c.,  as  the  issue,  snch  aneatatein 
which  he  hath  by  his  wife,  may  by  his  possibility  inherit  isaue  of  the  wife 
the  same  tenements  of  such  an  estate  as  the  wife  hath,  Sny^ah  "havel  a* 

as  heir  to  the  wife ;  in  this  case  after  the  decease  of  the  ^«*'  ^^^^  .|;"^" 
'  band,  the  widow 

wife,  he  shall  have  the  same  tenements,  by  the  curtesy  is  dowable  out 
of  England,  but  otherwise  not.  And  also,  in  every  case  (Liitleion  on  Te- 
where  a  woman  taketh  a  husband  seized  of  such  an  es-  Ii"hcUier^  any^  is^* 
tate  in  tenements  &c.,  so  as  by  possibility  it  may  hap-  J"«  huBband  or 
pen   that  the  wife  may  have  issue  by  her  husband,  and  not:  (2  Atkins, 

ft,    *  ♦!,  •  k  -u-i-.      -I       •*  *L  46,  1740;  3  Boa. 

that  the  same  issue  may  by  possibility  inherit  the  same  &  pui.  664,  in 

tenements,  of  such  an  estate  as  the  husband  hath,  as  2°Bmgha^,°'446| 

heir  to  the  husband,  of  such    tenements  she  shall  have  i^S^'.orS'"?."^ 

249,  lo^oj  lie  11 

her  dower,  and  otherwise  not."  And  he  proceeds  to  on  propeity,  67 
slate  the  case,  if  tenements  be  given  to  a  man  and  to  the  272;  Bisset  on 
heirs  which  he  shall  beget  of  the  body  of  his  wife,  yet  fa'g1Ti,^°el^J^: 

if  the  husband  die  without  issue,  the  same  wife  shall  be  ^aw  Lib.,  side 

page,  38,  eL  seq. 
endowed  of  these  tenements  ;  "because  (as  he  says)  the 

issue  which  she  by  possibility  might  have  had  by  the 
same  husband,  might  have  inherited  the  same  tene- 
ments." And  yet  in  this  case  and  in  every  one  in  which 
tenant-in  tail  dies  without  such  issue  as  could  inherit 
the  estate  as  his  heir  in  tail,  it  would  seem  that  the  es- 
tate is  determined  except  so  far  as  in  contemplation  of 
law,  and  as  was  said  in  Paine's  case  with  regard  to  cur- 
tesy, by  privilege  and  benefit  of  the  law,  it  is  prolonged 
or  continued  for  the  sake  of  the  wife's  dower. 

It  is  to  be  observed  that  Littleton  says,  in  every  case 
in  which  the  wife  might  have  issue  which  might  inherit 
as  heir  of  the  husband,  she  shall  be  endowed.     And  al* 
Voi.  XIL  10 


Digitized  by 


Google 


74  BEN.  MONROE'S  REPORTS. 


NoBTHctJT,  &c.  though  Coke  in  his  commentary  upon  this  section,  (4(J 
Wbipp,  6lc.  ^)  mentions  some  exceptions  to  this  rule,  they  seem  ia 
be  founded  upon  statutes  or  on  peculiar  considerations 
not  applicable  to  the  case  before  us.  Here  W.  Lr 
Northcutt  had  in  the  land  devised  to  him,  an  estate  in 
fee,  defeasible  indeed,  on  the  contingency  of  his  death 
without  leaving  lawful  issue,  but  which  was  an  estate 
of  inheritance  in  him  up  to  the  last  moment  of  his  life^ 
and  which  unless  aliened  by  hini,  not  only  might  but 
must  have  descended  on  his  death  to  any  issue  of  the 
marriage  then  living.  In  the  case  of  an  eviction  by  tU 
tie  paramount  or  of  entry  for  breach  of  a  condition  and 
other  similar  cases,  the  estate  is  absolutely  at  an  end 
though  the  husband  be  living,  and  although  he  be  dead 
leaving  issue  on  other  heirs,  Here  as  in  the  case  of  an 
estate  tail,  the  husband  may  rightfully  enjoy  the  es- 
tate during  his  life,  and  at  his  death  it  is  continued  in 
his  heirs  if  there  be  any  of  the  designated  character. 
And  as  the  possibility  that  the  wife  might  have  had  is- 
sue that  might  have  inherited,  be  sufficient,  though  there 
be  no  such  issue  in  fact  to  sustain  the  right  of  dower,  it 
would  seem  clear  upon  analogy  that  under  the  rule  sta- 
ted by  Littleton  the  possibility  of  such  issue  should  sus- 
tain the  right  in  this  case  of  a  defeasible  fee  in  the  hus- 
band. 

But  this  conclusion  does  not  rest  solely  upon  the 
ground  of  analogy,  nor  is  the  rule  laid  down  by  Little- 
ton now  to  be  applied  for  the  first  time  to  an  estate  like 
that  before  us.  The  cases  of  Sumner  vs  Partridge^ 
(2  Atkyns,  46,  in  1740,)  Buckvoarth  vs  ThirkeU,  (3i  Bos 
4-  PuU,  654,  in  nates,  25M,  Geo.  Ill)  Moody  4-  Wife 
vs  King,  (2  Bingham,  446,  1825,  2^  Simms,  249, 
1828,)  in  each  of  which  either  curtesy  or  dower  was  de- 
manded, the  right  in  each  case  was  made  to  depend  ex- 
clusively upon  the  question  whether  the  issue  of  the 
marriage  took  or  would  have  taken  as  heirs  of  the  de- 
ceased  wife  or  l^usband.  In  Sumner  vs  Partridge,  cur- 
tesy was  denied  because  in  the  opinion  of  the  Chancel- 
Jcir,  the  chil^r^n  of  ^he  deceased  wife   took  as  purcha- 
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sers  under  the  devise,  and  could  not   have  taken  by  de-   Nokthcut,  4-c. 
scent  from  her.     In  the  case  of  Barker  vs  Barker^  cur-      Wbipp,  &c. 
tesy  was  also  denied,  because   under  the  construction   "" 
given  to  the  devise,  the  children  of  the  wife  took  as  pur- 
chasei-s,  and  could  not  take  the  estate  as  her  heirs. 

In  Buckworth  vs  Thirkell,  the  estate  was  devised  to 
tjustees,  in  trust  for  M.  B.,  till  she  attahied  twenty-one 
or  married,  and  then  to  the  use  of  her  and  heirs,  with 
a  devise  over  in  case  she  should  die  under  the  age  of 
twenty -one,  and  without  leaving  issue.  M.  B.,  married 
and  had  a  child,  so  that  the  fee  was  in  her  under  the 
devise,  but  the  child  died,  and  then  the  mother  died  un- 
der twenty-one.  Lord  Mansfield  stated  the  rule  from 
Littleton,  and  concluded  by  saying  :  ''  During  the  life 
of  the  wife,  she  continued  seized  of  a  fee  simple, 
which  her  issue  might  by  possibility  inherit."  And  is- 
sue having  been  born,  curtesy  was  allowed.  As  curte- 
sy  and  dower  are  almost  identical  in  respect  to  the  na- 
ture of  the  estate  out  of  which  they  may  arise,  the 
case  just  cited  might  be  regarded  as  sufficiently  in  point 
to  form  a  precedent  for  the  one  before  us.  But  the  case 
of  Moody  and  wife  vs  King,  being  upon  the  question  of 
dower  itself,  is  more  directly  applicable. 

In  that  case  (2  Binghj  447,)  lands  were  devised  to 
W,  F.,  and  his  heirs  forever,  (charged  with  an  annuity,) 
**and  if  W,  F.,  should  have  no  issue,  the  estate  is  on  the 
decease  of  W.  F.,  to  become  the  property  of  the  heir 
at  law,  subject  to  such  legacies  as  W.  F.,  may  leave  to 
the  younger  branches  of  the  family."  W.  F.,  who  was 
seized  under  the  will  and  married,  having  died  without 
issue,  a  bill  was  filed  by  his  widow  and  her  second  bus- 
band  claiming  dower  and  an  account,  &c.  The  ques- 
tion whether  the  widow  was  entitled  to  dower  out  of 
the  estate  which  W.  F.,  took  under  the  will,  was  re- 
ferred to  the  Court  of  Common  Pleas,  and  was  decided 
in  favor  of  the  right  of  dower.  In  the  opin,ion  of  the 
Court,  the  rule  from  Littleton  is  stated^  i^  furnishing  a 
test  of  the  right  of  dower  at  oncesimpW  and  just,  and 
it  is  said,  ''The  children  of  W.  F.,  must  bave  inherK^d 
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I^onTHCDT,  &c.  an  estate  in  fee  simple  indefeasible,  had  any  survived 
Wnipp,  &c.  him,  and  the  executory  devise  would  have  been  at  an 
end;  the  case  of  his  widow  comes  within  the  rule  of 
Littleton."  And  it  is  added  that,  "It  would  be  a  strange 
anomaly  that  the  widow  of  one  whose  issue  can  only 
be  tenants  in  tail  should  be  dowable,  and  she  whose 
children  would  be  tenants  in  fee  by  inheritance  from 
their  father,  should  not.*' 

In  Bissett  on  estates  for  life,  pa.  81,  aiwl  seq.  {4i2nd 
No.  LaiD  Library^  side  page  58,  and  seq.j)  and  in  Bell 
on  property,  272,  (67/A  vo/.,  Law  Library^  side  page 
ISO,)  the  rule  is  stated  according  to  the  doctrine  of 
these  cases.  Upon  principle  and  authority  therefore, 
we  are  satisfied  the  trup  and  substantial  test  of  the  right 
of  dower  is,  that  the  issue  of  the  wife  by  the  marriage, 
might  inherit  the  estate  from  the  husband  as  his  heir 
or  heirs.  And  as  W.  L.  Northcutt  had  in  the  lands  de- 
vised to  him  immediately  in  fee,  an  estate  of  inheritance 
which  must  have  descended  on  his  death  to  any  survi- 
ving issue  of  his  marriage,  we  are  satisfied  thatalthough 
he  died  without  leaving  such  issue,  his  widow  is  entitled 
to  dower  in  that  land.  But  she  is  not  entitled  to  dower 
in  that  portion  of  the  land  devised  in  the  first  place  to 
the  testator's  widow  for  life,  nor  to  distribution  of  the 
slaves  or  personalty  devised  to  her  husband,  W.  L. 
Northcutt. 

Wherefore  the  decree  is  reversed  and  the  cause  re- 
manded with  directions  to  render  a  decree  denying  the 
claim  of  the  complainants  except  as  to  dower  in  the 
land  devised  immediately  to  her  first  husband,  W.  L. 
Northcutt,  and  decreeing  to  Mrs.  Whipp  her  dower  in 
that  land  by  proper  allotment,  and  allowing  her  reason- 
able rents  for  the  period  during  which  it  may  be  with- 
held from  her. 

Shuck  for  appellants ;  Fox^  Belly  and  Robertson^  for 
appellees. 
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Portland  Dry  Dock  and  Insurance  Com-  Debt,      v 
pany  v$  Trustees  of  Portland. 

Error  to  thb   Jefferson    Circuit.  Case  16.  2""j 

Debts.     Corporations.     Taxes.     Interest.  ^Imm 

JoDGB  Marshall  delivered  the  opinion  of  the  Court  June  21.  Ubm  77 

By  the  last  section  of  the  act  of  1836,  to  incorporate  Case  «taicd,  and  ^**-32e 
the  Portland  Dry  Dock  and  Insurance  Company,  (Sess.  ihriudgmen*of 
acts,  1835-6, />.  587,  the  said  company  was  required  to  ^^^^^     ^'^*^V''  • 
pay  to  the  city  of  Louisville  an  annual  tax  of  fifty  cents 
on  each  hundred  dollars  of  their  capital  stock.     And  as 
the  capital  was  $100,000,  required  to  be  paid  up  before 
the  company  should  be  organized  or  proceed  to  the  bu- 
siness authorized  by  the  charter,  this  tax  amounted   to 
$500  annually.     By  the  7th  section  of  an  act  of  1^'14, 
{Sess.  acts,  1843-4,  p.  222,)  the  Board  of  Trustees  of  the 
town  of  Portland,  were  empowered  to  collect  and  re- 
ceive for  each  year  thereafter,  two  hundred  dollars  of  the 
annual  tax  laid  on  the  Portland   Dry  .Dpck  and  Insu- 
rance company  ;  and  so  much  of  the  act  iucd^pofii'ting  -  v  \ 
said  company  as  directs  the  payment  of  an  annual  tax 
by  said  company  to  thfe  city  of  Louisville,   was  so  a- 
mendedas  to  direct  that  in  future  said  company  should 
pay  two  hundred  dollars  of  said  annual  tax  to  the  Trus- 
tees of  the  town  of  Portland,  and  the  residue  thereof 
to  the  city  of  Louisville. 

In  April,  1847,  the  Trustees  of  the  town  of  Portland, 
brought  this  action  of  debt  against  said  company  to  re- 
cover the  sum  of  $200,  the  tax  alleged  to  be  due  to 
them  and  unpaid  for  the  year  184G.  The  declaration 
refers  to  the  act  of  incorporation  and  the  tax  thereby 
imposed,  and  to  the  subsequent  act  granting  to  the 
Trustees  of  Portland  $200,  part  of  said  tax,  and  stating 
that  the  capital  stock  of  $100,000  had  been  subscribed 
and  paid  to  the  company,  and  that  it  had  been  fully  or- 
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PoKTLAND    D.  ganized  and  proceeded  to  exercise  the  powers  and  priv. 

V8  ileges  conferred  by  the  charter,  avers  that  by  virtue  of 

Tkustbbs     of  said  acts  the  company  became  liable  and  bound  to  pay 

'-    to  the  plaintiffs  as  trustees,  &c.,  for  each  and  every  year 

/  the  sum  of  $200,  but  has  not  paid  to  them  the  sum  of 

$200  which  they  are  so  liable  and  bound  to  pay  for  the 
year  1846,  &c.,  &c. 

To  this  declaration  two  pleas  were  filed,  each  of 
which  was  adjudged  bad  on  demurrer,  and  the  defend- 
ants saying  nothing  further  in  answer  to  the  action,  a 
judgment  was  rendered  against  them  for  $200,  with  in- 
terest from  the  emanation  of  the  writ. 

In  revising  this  judgment  the  first  question  is  on   the 
\  sufficiency  of  the  pleas.     One  of  the  pleas  simply  avers 

in  general  terms,  that  prior  to  June,  1846,  the  corpora- 
tion of  the  Portland  Dry  Dock  and  Insurance  company, 
was  dissolved  by  unanimous  act  of  the  corporation,  and 
the  capital  withdrawn.  The  other  plea  relies  substan- 
tially on  the  same  fact  more  circumstantially  set  forth. 
Jt  avers  in  effect,  that  the  stock  holders  of  the  compa- 
ny at  their  June  meeting  in  1845,  resolved  to  wind  up 
their  business  and  to  divide  their  stock,  and  the  direc- 
tors of  the  previous  year  were  continued  in  office  for 
another  year,  viz:  until  June,  1848,  for  the  sole  purpose 
of  liquidation,  and  the  stock  distributed  among  the 
stockholders,  and  the  corporation  dissolved  and  censed 
to  exist.  This  plea  shows  by  way  of  profert  the  pro- 
ceedings of  the  meeting  of  June,  1842,  to  which  it  re- 
fers, and  by  which  it  appears  that  said  meeting  received 
and  unanimously  confirmed  a  written  authority  and 
power  of  attorney,  signed  by  all  the  stockholders,  in 
which  they  express  their  desire  to  dissolve  the  corpora- 
tion and  close  its  business,  and  they  appointed  three  na- 
med persons  or  any  two  of  them,  their  attorneys,  in 
fact,  to  collect  the  funds  and  assetts  of  the  corporation^ 
and  pay  them  over  to  each  proportionably,  as  fast  and 
as  often  as  collected,  and  giving  them  power  to  settle 
and  adjust  all  claims  pro  and  con,  to  sell  and  dispose  of 
all  property  of  the  company,  and  to  compromise  and 
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finally  settle  each  and  every  transaction  of  said  corpo-  ^JJ^^i.^?**/^  ^* 
ration»  making  use  of  the  corporate  name   until  each       '     vs 
transaction  Is  finally  liquidated  and  closed.     And    the  "^yo^TLAHD^' 

meeting  of  June,  1845,  resolved  accordingly.  

Upon  these  pleadings  the  general  question  has   been   in  England  a  cor 
discussed  whether  a  private  corporation  can  at  its  own  Sot*disSoivo°u. 
mere  will  dissolve  itself  by  its  own  mere  act.     In  Eng-  "^^^"of^j^f,'^^ 
land  it  seems  to  be  the  established  law,  that  a  corpora*  chisetoiheKing 
tion  cannot  efTectually  dissolve  itself  by  a  surrender  of  aace/   In  Ren- 
its  franchise,  unless  the  surrender  be  made  to  the  King  ^^^  iLe  Legis- 
and  accepted.    Upon  analogous  principles  the  surrender  ^*^","^  Sf  \a*- 
in  this  country,  should  be  made  to  and  accepted  by  the  tcr— argw. 
Legislature,  and  it  would  doubtless  be  effectually  evi- 
denced by  a  repeal  of  the  charter  upon  petition  of  the 
corporators.     It  is  certainly  desirable  that  there  should 
be  a  Legislative  act  prescribing  a  mode  by  which   pri- 
vate corporations  might  be  dissolved  by  the  act  of  the 
corporators,  so  manifested  as  to  be  conclusive,  at  least 
against  themselves.     Even  in    the   absence   of  such   a 
statute,  we  are  not  prepared  to  say  that  a  corporation 
purely  private  in  its  character  and  objects  and  created 
for  the  sole  benefit  of  the  individual  corporators,  might 
not  by  the  act  of  the  corporation  and   the  corporators 
be  divested  of  its  corporate  privileges  and  existence,  on 
the  ground  that  the  assent  of  the  Legislature  might  in 
such  a  case  be  presumed,  from  the  nature  and  object  of 
the  charter  itself.     But  the  act  ought  to  be  unequivocal  coworaUon^an* 
and  conclusive.    And  clearly,  the  corporation  could  not  not,  by  its  own 

,      ,  I  /.    1  .  *ci  dissolTo   it- 

by  its  own  act  or  that  of  the  corporators  importmg  a  self  lo  as  to  a» 
dissolution,  be  so  dissolved  as  to  discharge  it  from  any  I°b\ii?f 'incurred 
contract  or  liability  existing  against  it.     And  in  this  tempted'dSwofal 
view,  it  might  be  questioned  whether,  as  this  company  tion. 
is  chartered  for  twenty  years,  the  annual  tax  imposed 
by  the  charter  might  not  be  regarded  as  such  a  contin- 
uing liability  to  the  public  as  cannot  be  got  rid  of  by  any 
act  of  the  company  importing  a  dissolution,  unless  with 
the  assent  of  the  public. 

But  conceding,  as  we  are  inclined  to  do,  that  this  an- 
nual tax  is  to  be  regarded  as  imposed  upon  the  annual 
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Portland    D.  business   and  privilege  of  the  Company,  which  should 

r»   ^       cease  when  the  business  and  privilege  are  actually  re- 

Thijstees     op  linquished ;  and   conceding  further,   without  deciding 

— —    that  this  corporation  might,  by  its  own   act,  terminate 

its  corporate  existence,  and  avoid  future  liability  for 
the  tax,  we  are  still  of  opinion  that  each  of  the  pleas 
is  insuffirient  to  bar  the  action. 

1.  Neither  of  them  shows  or  avers  an  actual  termi- 
nation of  the  corporate  existence  prior  to  the  year 
1846,  for  which  the  tax  is  claimed,  but  each,  in  efiect, 
admits  its  existence  during  a  considerable  portion  of 
that  year.  And  if  a  pro  rata  payment  would  suffice, 
neither  of  them  avers  it. 

2.  The  general  plea  is  also  defective  in  not  stating 
fcow  or  by  what  act  the  corporation  dissolved  itself. 

3.  The  special  plea  siiows  that  the  organization  of 
the  Company  was  kept  up  at  least  until  June,  1846, 
-and  that  the  corporate  name  was  allowed  to  be  used 
•and  may,  for  all  that  appears,  have  been  in  fact  used  for 
•an  indefinite  period  afterwards. 

In  this  view  of  the  pleas,  we  are  of  opinion  that  they 
do  not  necessarily  raise  the  general  question  as  to  the 
right  of  the  corporation  to  dissolve  itself  by  rts  own 
act.  And  we  do  not  decide  that  question,  because  if 
the  right  be  admitted,  the  pleas  do  not  show  that  it  has 
been  so  exercised  as  to  avoid  all  liability  for  the  tax  for 
^  1846,  claimed  in  the  declaration.     There  was  conse- 

quently no   error  in  adjudging  the  pleas  to  be  insuffi- 
cient to  bar  the  action. 

It  is  contended,  however,  that  if  the  pleas  are  bad, 
the  declaration  also  is  insufficient,  and  that  the  defend- 
ant was  therefore  entitled  to  judgment  on  the  demur- 
rer. 

1.  It  is  objected    that  the  action  of  debt  cannot  be 
Ux*i8  impwd)  maintained  for  the  demand  disclosed  in  the  declaration, 

debt  will  lie  iot  but  that  if  the  plaintiff's  are  entitled  to  it  at  all,  tbev 
Its  recovery:  it  a      ,       ,,        „  i  i      i  i.  « 

certain  penalty  should  collect  it  as  they  do  their  ordinary  taxes.  But 
iiUtnte^debt  win  as  the  sum  is  certain  and  due  by  statute,  and  as  debt  is 
^ie  for  Its  rcco?-  ^j^^  ordinary  remedy  upon  statutes^  we  do  not  perceive 
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tviiy  if  the  defendants  arc  certainly  bound  to  pay  the  '^^•'i^f^Q  ^' 
tax  to  the  plaintiff '8>  the  action  of  debt  may  not  be      '     n      ' 
maintained,  even  if  they  might  resort  to  a  more  sum-  ^Voiif"irof' 

mary  mode  of  coercion.    If  a  statute  prohibit  an  injury  " 

under  a  certain  penalty  to  be  paid  to  the  party  ix^ured, 
he  may  sue  for  it  in  debt,  though  neither  the  right  nor 
the  form  of  action  be  expressly  recognised  in  the  statute* 
(1  ChiUy*s  pleadings.^  Much  more,  if  the  Legislature 
may  require  payment  of  a  ceriain  sum  by  one  person  to 
another,  should  the  person  entitled  to  it  be  allowed  to . 
maintain  an  action  of  debt  against  the  party  who  being 
bound  to  pay  it  actually  owes  it  If  the  statute  creat* 
xnsi  the  liability,  had  presented  a  difierent  remedy,  the 
case  might  be  different.  But  the  mere  fact  that  the 
statute  creating  this  liability  calls  it  a  tax,  does  not  in 
our  opinion  preclude  the  remedy  by  action. 

S.  A  more  serious  objection  is,  that  as  the  original 
charter  of  this  company  directs  the  paymeot  of  the  en- 
tire tax  to  the  city  of  Louisville,  the  subsequent  act'    ^^  ^^^^  ^ 
which  directs  the  payment  of  $200  of  the  tax  to  the  l^'l*^    '*- 
Trustees  of  Portland,  is  an  alteration  of  the  charter  moot  of  nwi 
which  is  not  binding  upon  the  company  unless  accepted  fn,^J^^ttM 
by  them,  and  that  the  declaration  is  fatally  defective  in   iSjJ^f^cJJmJ^ 
not  shewing  an  acceptance,  without  which  there  is  no  ^J^^f^^V^ 
liability  on  the  part  of  the  defendants  to  the  plaintiffs,  vuie,  pre«amf4 
Wo  do  not  perceive  any  difference  between  the  bur-  jjfcoS^^iSj 
then  or  duty  of  making  payment  to  the  city  of  Louis*  Jj4p2^^j5^ 
vllle,  of  the  whole  tax,  and  of  paying  a  part  of  it  to  iJmmm. 
Louisville  and  a   part  to  Portland,  unless  it  be  in  the  ' 

fact  that  it  is  making  two  creditors  and  two  demands 
with  separate  remedies,  where  there  was  but  one  origi* 
nally.  But  we  know  that  Portland  though  now  a  sepa- 
rate town  was  once  incorporated  with  Louisville  as  m 
part  of  it,  and  is  in  the  immediate  vicinity  of  Louisville. 
From  the  name  of  the  company  too,  it  appears  that  the 
Dry  Dock,  the  improvement  and  management  of  whicli 
was  one  object  of  the  charter,  was  In  Portland.  And 
^though  the  splitting  up  of  a  duty  originally  entire, 
and  tranrferring  to  several  a  right  whfch  was  vested  in 
Voih  XIL  II 
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PonTLAiiB   D. 'a'^iogle   penon,  might  under  some   circumstances,  or 

M      ^     even  generally,  be  considered  as  an  annoyance  and 

TittjTiBi    or  operate  in  feet  as  an  increased  burthen,  we  cannot  as- 

POBTLAND.  r  ^  ,    .  ,   .      .  ,  . 

sume  that  it  so  operated  in  this  instance,  or  that  it  was 

s6  regarded  by  the  company.    That  this  was  not  the 
ground  of  their  objection  to  the  demand  of  the  tax  by 
the  Trustees  of  Portland,  is  reasonably  clear  from  their 
failute  to  demur  to  the  declaration,  or  to  plead  their 
n'on  consent  to  the  change  made  in  the  tax  as  a  de- 
fence  to  the  action.     On  the  face  of  the  pleading  it  may 
be  inferred  that  they  had  acquiesced  in  the  change  and 
had  probably  paid  to  the  town  of  Portland  her  portion 
of  the  tax  for  the  years  1844  and  1845,  for  which  years 
it  is  not  demanded  in  the  declaration.    Under  these  con- 
siderations  we  feel   authorised    to  assume  that    this 
change  in  the  mode  of  paying  the  tax  did  not  impost 
any  lulditional  burthen  or  inconvenience  on  the  compa- 
nj^,  which  is  alledged  to  have  been  called  on  for  pay- 
"    ment;  and  as  the  Legislature  had  undoubtedly  the 
right  to  take  the  ihx  or  any  portion  of  it  from  the  city 
Qf  Louisville ;  we  are  of  the  opinion  that  the  objection 
to  the  declaration  now  under  notice  is  not  availaUe. 
The  tax  being  a  sum  certain  imposed  by  law  not  as  a 
?wi«y*i»?Miii  penalty  but  as  a  regular  duty  or  debt,  there  was  no 
?  ?57'   *"  ^®®^  ^^  *  j"*^  *^  ascertain  the  amount  due,  but  we  arc 
-^Bnt  nainurett  of  Opinion  that  as  this  demand  did  not  bear  interest  by 
mM^m  ssfill  f&w,  the  Court  was  not  authorised  to  adjudge  interest 
^ttwoSon^fl  Without  the  intervention  of  a  jury, 
jury.  For  this  Brror  alone  the  judgment  is  reversed  and 

{he  cause  remanded  with  directions  to  render  a  judg- 
ment aigainst  the  defendant  for  the  sum  of  $900  and 
costs  without  interest. 

Quthrie  and  Ripky  for    plaintiflf;  Loughbcrofugh  &l 
Ballard  for  defendants. 
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Cole  vs  HoUister  &  Ross.  CovutAirr. 

Eft&Oft  TO  THB  GrMNVP  ClXOtflT.  CoMt  17. 

Tender.    Covenants  performed.    Pleading, 
JcDCl  C«BifsaAW  delivered  the  opinion  of  the  Court.  ^      ^^'"^^  ^^^ 

CoiA  instituted  his  action  of  covenant  in  tbaChrteniip  ^^^^  ^iS^iSJJ 
Circuit  Court  against  Holllster  and  Ross  ttpon  their  coy-  Ac. 
enant,  which  reads  as  follows ; 

$3,333  33. 

Three  years  after  date  we  promise  to  pay  A-  Cole, 
or  order,  three  thousand  three  iiundred  and  thirty  thi^e  • 
33->100  dollars,  which  may  be  discharged  in  good«  mer* 
chantable  pig  metal,  delivered -on  the  bank  in  Green- 
upsburg,  at  twenty-nine  dollars  per  toni 

L.H0LLIST8R. 

February  «3d,  1847. 

The  defendants  filed  four  pleas,  to  all  of  wbicb  the 
plaintifi*  filed  doniurrers.  The  Court  sustained  the  de- 
inurrers  to  all  the  pleas  except  that  of  covenants  par- 
formed;  the  piaintiS*  then  withdrew  his  demurrer  to 
this  plea,  and  filed  bis  replication  thereto^^  which  Wfis 
joined  by  defendants.  A  jury  was  sworn  to  try  the^- 
sue,  and  a  verdict  was  found  for  the  defendants.  Tj^o 
plaintiff  made  his  motion  ibr  a  new  trial,  which  was 
overruled  by  the  Court,  and  he  has  brought  the  case  up 
by  writ,  of  error.  ^ 

Upon  the  trial  it  was  substantially  proved  that  tl^e  Tht  proof  in  the 
4^feadan(s  abput  the  first  of  January,  1850,  cauaad  to  *•**• 
be  weighed  on  the  bank  of  the.  river  in  Greenupsbu^g, 
one  hundred  and  fourteen  tons*  and  twenty  ouD  hun- 
dred ^and  some  pounds  of  good  pig  iron,  for  Cole;  aqd 
that  about  the  18th  of!  February,  one^of  the. persons 
who  weighed  the  iron,  and  who  had  been  reqq^^ted  by 
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CoT.t  HoHwter  to  tell  Cole  hig  iron  was  ready,  was  at  the 
Ho^LL^TM.  house  of  Cole,  and  observed  to  him,  "your  iron  is 
weighed  up,"  but  did  not  tell  Cole,  he  was  directed  by 
HoHister  to  give  him  the  information.  It  was  also  in 
proof  that,  within  a  few  steps  of  the  place  where  this 
>ron  was  placed  there  were  ten  or  twelve  tons  of  other 
^on  belonging  to  Hollister  &  Co.,  and  that  alt  the  iron 
weighed  up  for  Cole  was  still  where  it  had  been  depo* 
sited.  Proof  w^s  made  aIsfo,'that,  about  one  o'clock  on 
fhe  23d,  day  of  February,  Cole  came  to  Greenupsburg 
tnd  left  about  sun  set. 

Sfofibrd»  a  witness  who  said  he  "hadsold,and  had  iron 
to  be  paid  to  him,"  saw  Cole  on  the  23d  of  February^ 
and  observed  to  him,  "our  iron  is  ready,  and  yours  it 
.  .  down  at  the  mouth  of  Sandy."  Jackson  another  wit- 
ntfs,  stated,  that  Cole  came  to  Greenupsburg  on  the 
83d  of  February,  18$0,  about  one  o'clock,  and  told 
bim  he  had  come  to  town  to  receive  his  iron,  and  '^em- 
ployed him*  to  show  and  explain  the  law  of  the  sub- 
jeet  ;**  that  he  did  so,  and  told  Cole  "that  he  understood 
his  iron  had  been  weighed  out  for  him,  and  put  on  the 
bank  near  the  mouth  of  Sandy,  but,  that  he  thought  the 
law  required  defendant  or  their  agent  to  seek  Cole  and 
make  fhe  tender.  Cole  said  he  did  net  believe  the  de- 
fendant had  the  iron  on  the  bank."  It  appeared  also 
in  proof,  that  HoHister  db  Co.,  had  a  house  of  business  in. 
the  town  of  Greenupsburg,  and  that  Joseph  D.  Collinsr 
who  was  there  that  day,  was  doing  business  for  them  ^ 
and  that  in  the  conversation  between  Jackson  and  Cole, 
the  fact  of  Collins  being  their  agent  was  spoken  of. 
This  is  all  the  evidence  which  it  is  necessary  to  notice, 
in  order  to  a  decision  of  the  question  of  law  presented 
in  the  record. 

It  is  as  clear  to  our  minds  that  Cole  was  satisfied  that 
h\i  iron  was  ready;  and  that  he  did  not  desire  to  receive 
It,  but,  on  the  contrary  wished  to  evade  its  reception, 
and  convert  it  into  money,  as  it  is  that  Hollister  & 
Ross  wished  to  exonerate  themselves  by  the  delivery  of 
the  iron. 
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The  proof  fully   establishes  the  fact,  that  one  huiT-  Colk 

dred   and  fourteen   tons,  and  twenty  one  hundred  and     Hollistbh. 
some  pounds  of  good  pig  iron  were  weighed  and  placed  ' 
on  the  bank  In  Greenupsburg  for  Cole,  about  the  first 
day   of  January,  1850;  that  it  had  remaihed  there  till 
the  trial  in  the  Court  b^Iow,  and  that  Cole,  about  the 
18th  of  February,  1850,  was  informed  that  It  was  there,  ' 
and  alsd  on  the  23d  of  February,  the  day  on  which  the 
covenant  became  due. 

Will  this  proof  sustain  the  plea  of  covenant  per- 
formed? Will  the  mere  fact  of  having  the  i*equlsite 
quantity  and  quality  of  iron  weighed,  and  deposited  on 
the  bank,  and  the  fact  that  the  obligee  was  mformed 
of  it  by  persons  who  disclosed  no  authority  to  give  the 
information,  amount  to  a  performance  of  the  covenant? 
Could  any  acton  the  part  of  Hollister  &  Ross,  not  suf- 
ficient to  divest  them  of  their  right  to  the  iron,  and  to 
vest  it  in  the  obligee,  amount  to  a  performance?  Clear- 
ly not.  And  the  facts  enumerated  would  certainly  nbt 
vest  the  iron  in  Cole.  Hollister  &  Ross  could,  in  our 
opinion,  have  gone  at  any  time  after  the  iron  had  been 
placed  on  the  bank,  and  removed  it,  without  incurring 
any  responsibility  to  Cole.  It  was  still  their  iron,  and 
he  could  dispose  of  it  as  he  thought  proper.  ' 

And,  to  determine  that  the  obligors  had  made  a  suffi- 
cient defence  to  the  action  by  proof  which  did  nbt  show 
a  divestiture  of  their  right  of  property  in  the  iron, 
would  be,  to  determine  that  they  had  kept  their  cove- 
nant and  could  keep  their  iron  also. 

Had  the   plea  been  one  of  tender,   instead  of  cove- 


To  lufltain  the- 
eovenani 


nants  performed,  the  proof,  in  order  to  sustain  It,  must  pica  of 

have  shown  substantially   that,  on  the  23d  day  of  Feb-  Jctioi'^of  coveT- 

ruarv,  1850,  not  only  the  proper  quantity  and  aualitv  «nt  upon  a  cove- 

-..",,,  .Ill  /      ,       \  ,      ^  naot   to    dclifer 

of  iron  had  been  weighed  and  set  apart  for  the  obligee  propertf  atapar- 

on  the  bank  in  Greenupsburg,  but,  that  the  obligors,  by  C'thTpwo'f 

themselves  or  agent  were   therewith  It  at  the  "utter-  So'^obHwe  ^*bi 

most  convenient  hour"  of  that  day,  ready  and  willing  hiras«lf  or  af'^t 

to  deliver  it,  but  that  the  obligee  refused  to  accept   it,  on 'the  day*of 

or  failed  to  attend  to  it.     See  1st  Bibb,  452  ;  2rf  Bibb,  fhe^"J;mai5ed 

4/A  Bibb,  67.  ««  ^^  ntleiraoat 
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Cole  There  was  no  proof  in  this  case   that  Hollister  and 

HoLLUTBR      Ross,  or  either  of  them,  or  any  one  for  tfaem,  were 
convenient  Tour  there  with  the  iron  on  that  day,  ready  and  willing   to 
aod^wlfim^^to  deliver  it.    According  to  the  testimony,  the  iron  had 
deliver  it,   bat  been  merely  weighed  and  left  on  the  bank,  and  that,  in 
was  notthei/or  proximity  to  another  pile  of  iron;  and,  without  any 
cepi"'*(i%ibbi  one  there  to  point  it  out,  and  tender  it  to  Cole ;  had  he 
l^ib'^elV  ^^^'  *^*^*  ^^  ^^®  place  to  receive  it,  how  could  he  ascertain 
what  iron  had  been  weighed  out  for  him,  or  whether 
Hollister  and  Ross  were  then  willing  for  him  to  take  it? 
Without  deciding  whether  under  the  plea  of  cove- 
nants performed,  the  obligors  could  discharge  them- 
selves by  proof  which  would  sustain  •  good  plea  of  ten- 
der, we  are  satisfied  that  the  pro^f  in  this  case  is  neith- 
,er  sufficient  to  sustain  the  plea  of  covenants  performed, 
nor  a  plea  of  tender. 

The  first,  second,  and  third  instructions,  asked  by 
,the  plaintiff,  and  refused  by  the  Circuit  Court,  being 
insistent  with  the  foregoing  views,  and  the  instruction 
^iven  being  inconsistent  with  them,  it  results  that  the 
vGourt  erred  in  overruling  the  plaintiiTs  motion  for  a 
iliew  trial. 

We  deem  it  unnecessary  to  say  anything  in  refer- 
,ence  fto  the  fourth  instruction,  moved  by  the  plaintifif,. 
.  except  ihat  we  regard  it  as  inappropriate. 

Judgment  reversed,  and  cause  remanded,  with  in- 
structions that  the  verdict  and  judgment  herein  be  set 
aside,  and  a  new  trial  granted. 

Apper9(nst  for  plaintiff;  Andrews  if  Cox  for  defend-' 
xints« 
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Uie  bill. 


Brent's  Bx^rs.  vs  Tivebaugh.  Amumfsit. 

EutoE  TO  THE  Bourbon  Ciecvit.  due  10. 

Usury,    ExeaUors^    Joint  action* 
Caiir  J«sTx<ffe  StMPtoir  delivered  tlie  opinion  of  the  Court  Juru  23. 

This  action  of  assumpsit  was  brought  in  the  names  of  ^jJ\«„"*W"^  •' 
Jonathan  T^ivebaugh,  Solomon  W.  Tivebaugh,  Jesse 
Tlvebaughy  and  John  Tivebaugh»  against  the  executor 
of  H.  Brent,  dec'd.,  to  recover  usury,  which  the  plain- 
tiff's alleged  they  had  paid  his  testator  in  hts  lifetime. 

It  appeared  from  the  evidence  upon  the  trial  that  Ja« 
cob  Tivebaugh  died  indebted  to  Hugh  Brent  in  the  sum 
of  two  hundred  and  ninety-one  dollars,  thirty*nine 
cents,  a  considerable  part  of  which  was  usury.  And 
that  in  September,  1841,  after  his  death,  the  notes  that 
Brent  held  for  the  debt,  were  taken  up  by  Josathaii 
Tivebaugh  and  Solomon  W.  Tivebaugh,  the  executors 
of  Jacob  Tivebaugh,  dec'd.,  and  paid  by  them,  by  the 
execution  of  their  individual  note  to  Brent  for  the  a- 
monnt,  in  which  note,  the  two  other  plaintiflf's  Jesse  and 
John  Tivebaugh  also  joined  as  co-obligors.  The  note 
executed  by  them  was  jomt  and  several.  It  had  been 
paid  to  Hugh  Brent  in  his  lifetime,  as  was  proved  by 
receipts  endorsed  upon  it,  and  signed  by  him.  The  first 
payment  of  one  hundred  dollars,  was  made  by  Solo- 
mon Tivebaugh,  another  payment  of  the  same  amount 
was  subsequently  made  by  Jonathan  Tivebaugh,  as  sta- 
ted in  the  receipts.  The  receipts  upon  it  did  not  show 
by  whom  the  balance  of  the  debt  had  been  paid.  There 
was  no  other  evidtocc  upon  the  trial  in  relation  to  the 
payment  of  the  note,  or  the  manner  in  which  it  had 
been  made.  The  parties  having  dispensed  with  a  jury 
and  submitted  the  law  and  ftlcts  of  thecase  to  the  Ootirt, 
And  a  jod;gment  having  been  rendered  against  tM  ci^ec- 
btor,  he  has  prosecuted  a  writ  of  error  t6  this  Court. 
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BaijcT'f  Ex'w       Two  questions  are  mode  In  the  case.    First.  Did  the 

TiTBBAUGB.     testimoDy  authorize  the  plaintiffs  in  the  Court  below  to 

The  quesiions  maintain  a  joint  suit  for  the  money  paid?    Second. 

presented.  j)ij  ^^^  transaction  in  1841,  amount  to  a  payment  of 

the  usury,  so  that  this  suit  which  was  not  brought  until 

more  than  five  years  after  that  time,  was  barred  so  far 

as  its  object  was  to  reclaim  that  usury,  by  the  statute  of 

limitations,  it  having  been  plead  and   relied   upon ;  or 

did  the  right  to  reclaim  the  usury  arise  upoi»  the  p^y* 

meat  of  the  last  note  and  not  previously  ? 

As  it  respects  the  first  question*  the  right  to  maintain 

wlc'ri^ioor^up  ^  J^^°^  ^"'^»  depended  upon  the  payment  of  the  usury 

the  note  of  iiieir  bv  the  parties  jointly,  or  out  of  a  joint  fund.    If  the 

ttsutor,    which      '  ^  .    i       .  r    ^  i  i  ... 

wae  given  iur  u-  payment  were  made  by  two  of  them  only,  anniDt  with 
jS'd  i'J^e  note  money  belonging  to  all  of  them,  a  joint  suit  could  not 
the^^no?e^"wM  ^^  maintained  by  them.  So  far  as  the  usury  was  paid 
joint  and  several;  by  any  one  of  the  obligors,  out  of  his  individual  means» 
noto^Bhowe^d^pay  he  had  a  separate  right  to  it,  and  could  only  maintain 
eaohof"tbreze^  ^  ^"'^ ^^^  ^^  >°  ^^^  ^^^^  name.  Did  the  evidence  in  this 
^*^I»ianc°  '^did  ^*^  aq,thorize  the  presumption  that  the  money  had 
not    appear;  a  been  paid  by  the  obligors  jointly  or  out  of  a  joint  fund? 

joint     auit   wan    xt  i_  *•         •  •    •  u      •    j    i      j 

trooght  by  the  No  such  presumption  m  our  opinion,  can  be  mdulged 
cSwTaoir  t'hJ  ^f^"^  ^^^  manner  in  which  the  payments  were  made,  or 
amoont  of  ihe  fronj  ^jje  nature  of  the  transaction.    It  must  be  inferred 

note   paid  on— 

He!d    that  the  from  the  facts  proved  that  two  of  the  obligors  were  the 

{be*facu*appea™  principal  debton$,  and  the  other  two  were  sureties  only* 

two  fiiVt Earned  The  two  first  payments  credited,  were  made  by  the 

wLo  were  the  ex  principal  debtors,  and  the  probability  is,  that  they  paid 

•eeutOTB  were  the    \      ,   \  ..   ,       i   i  Ji^t  r 

debiora,  and  the  the  balance  of  the  debt.    There  was  no  testimony  from 

Sm!  Md*no"fMt  which  it  can  be  inferred  that  the  sureties  paid  any  part 

SSir*ary f tie  J^iS  of  it,  or  that  any  part  of  it   was  paid  with  the  joint 

•omption     wai  funds  of  the  obligors. 

that  the  notewas        -,,       ,         .7  n        .  i    «     .i  .  .   .    ,  -. 

naid  off  whotif  The  doctnne  is  well  settled,  that  a  x^njomder  of 
A  m^itfjoTnde^of  plaintiffs  in  assumpsit,  is  fatal  to  the  action*  and  that  no 
aumai?  la* fatal  ju^f  «*©nt  can  be  rendered  for  them,  if  the  evidence  up- 
to  Uie  action,  k  on  the  trial  fails  to  eatfiblish  a  joint  cau;se  of  action. 
Ve  raadl^Millor  In  regard  to  the  second  qtiestion,  it  appeared  in  ad- 
denea'doiM  not  dition  tp  the  facts  already  stated,  that  when  the  ezecu* 
*tebt  *  ^*  ^^^  ^^  Jacob  Tivebaugh  executed  their  individual  note 
for  the  debt  of  their  testator^  that  Hugh  Brent  ezecu* 
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ted  to  therh  as  executors,  a  receipt  for  its  payment,  for  Bmnra  Ex'it 
the  amount  of  which  they  obtained  a  credit  in  a  Set-  Titbbacgh. 
tlement  afterwards  made  by  them  as  executors.  When  ExecuiorsKiv. 
did  the  right  to  demand  the  usury  included  in  the  debt  j^'J^^/'j*;^  j;;^ 
thus  settled  first  arise,  and  to  whom  does  the  right  of  eirtirned  a^HinH 
action  belong?  It  is  evident  that  this  usurj  was  paid  sr.e as execniort 
by  the  estate  of  JncobTivebaugh,  dec'd.,  and  the  right  irjn,"their' rrghi 
to  reclaim  it  was  in  his  cxecutoi*s,  and  that  they  might  °j^in"y''^'°accnMjs 
have  sued  for  it  at  anytime  after   the  settlement   was  f^^^n   ihe    date 

■     .         t.    I      »  1  1        .  I     ..       ri^i  When  the  me  «• 

made  in  which  the  estate  was  charged  with  it.  ihey  loued  a  credii 
executed  their  note  as  individuals,  that  note  was  receiv-  Jomich  paymeai 
ed  by  the  creditor  as  a  payment,  they  obtained  a  credit  ^^^^ari^of  thcU 
as  executors  for  the  amount,  and  consequently  the  usu-  jioie,  if  Uiecred- 

.,  ,         .  ^  J        *  .      *L    •     •        uor  execute  are- 

ry  was  paid  by  them  as  executors,  and  not  in  their  in-  ccipt  to  iijcm  for 
dividual  capacity  when  they  discharged  their  own  note, 
to  pay  which  they  had  received  an  equal  amount  in  mo- 
ney  belonging  to  the  estate.  We  are  inclined  to  the 
opinion,  that  as  executors  they  might  have  maintained 
a  suit  to  reclaim  the  usury,  immediately  after  the  ar- 
rangement was  made  with  Brent  by  which  they  paid 
the  debt  of  their  testator  by  the  execution  of  their  own 
note,  even  before  they  made  a  settlement  vvith  the 
County  Court,  and  obtained  a  credit  for  the  amount,  but 
be  this  as  it  may,  the  debt  was  certainly  paid  by  the  es- 
tate of  their  testator,  to  whom  tbe  credit  wa^  allowed 
them,  and  their  right  to  it  after  that  event,  was  in  the 
characier  of  executors,  and  not  in  their  individual  ca- 
pacity. 

Wherefore  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  tiial  and  further  proceedings  cod.- 
sistent  with  this  opinion. 

Smith  for  plaintiffs ;  €r.  Davis  for  defendants.- 
Vol.  XII  12 
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Cbaucsrt.  Fetter,  &c.  135  Wifeon,  &c, 

Case  20*  Appbai*  fbom  the  Louisville  Ciiance&y  Court^ 

Mechanic'  Liens.    Husband  4*  Wife. 

mu  33.  Jvj»oB  Uabsball  delivered  the  opinion  of  the  Court. 

*  These  bills  were  filed  by  various  complainants  to  en- 

•leted.  force  alleged  liens  for  nnateriats  furnished  and  work  done 

upon  a  house  in  the  city  of  Louisville,  on  the  corner  of 
Gray  and  Brook  streets,  alleged  to  be  the  property  of 
Mrs.  Catharine  Fetter,  wife  of  George  G.  Fetter,  both 
of  whom  were  made  defendants.  Their  demurrers  to 
to  the  bills  were  overruled,  and  no  answer  being  pre* 
sented,  a  decree  nisi  was  rendered  settling  the  claims 
and  requiring  payment,  which  not  being  made,  a  sale 
was  decreed  of  the  house  and  lot  being  known  by  the 
numbers  144, 145,  and  146,  for  their  satisfaction. 

This  decree  is  objected  to  on  the  ground,  1st,  that 
there  is  no  allegation  of  the  bills  which  authorizes  a  de« 
cree  for  the  sale  of  Mrs.  Fetter's  interest  in  the  lot.  And, 
2d,  that  if  her  interest  could  be  sold,  there  is  no  ground 
laid  for  selling  the  three  lots.  And  3d,  that  George  G« 
Fetter  has  no  vendible  interest. 

It  is  not  alleged  nor  in  any  manner  shown  that  Mrs. 
Gray  has  a  separate  estate  in  the  lot,  or  that  she  has  or 
had  any  power  over  it,  which  the  law  does  not  allow  to 
all /ernes  covert^  with  respect  to  their  lands.  The  most 
specific  description  given  of  her  interest  is  in  the  state- 
ment that  "the  house  referred  to  was  erected  on  a  lot  of 
land  in  this  city,  which  was  conveyed  by  Mary  O.  Gray 
to  Catharine  A.  M.  Fetter,  by  deed  dated  19th  January, 
1848,  known  on  the  plan  of  Gray's  enlargement,  by  the 
Nos.  144, 145,  and  146,  which  has  a  front  on  Gray  street 
of  105  feet,  and  extends  back  200  feet  to  an  alley.'* 

The  deed  not  being  exhibited  we  must  assume  fron> 
this  statement,  that  the  lot  was  conveyed  to  Mrs.  Gray 
¥0l  the  ordinary  form. 
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The  acts  uf  the  LegUlature  of  1831,  aod   1834,   2d    FsxTtm.  ^. 

Stat.  Lawt  409-4119  under  which  these  liens  are  claim'*  Witaov,    4ta 

ed  are  understood  as  intending  and  operating  to  give  The  acu of  1831 

the  lien  only  upon  the  interest  of  the  employer  in  the  Lii\?f4b9  * 4 in 

lot  and  premises  on  which  the  house  is  built  or  repaired,  ?»*jng  liyne  id 

II  1    L     .  /•    f  behalf  of    me- 

or  at  most  upon  the  house  and  the  mterest  of  the  em-  chanics,  materi. 

ployer  in  the  lot  and  premises.    And  before  Mrs,  Fet-  Jitea'^h?*lien  op 
ter's  interest  in  the  lot  can  be  brought  under  the  lien,  of  ihe*«np/w«? 
it  must  be  shown  that  she  was  the  employer  of  those  and  the  Wae! 
who  worked  on  the  house  or  furnished  the  materials.  Tert  cannot  be 
But  by  the  common  law,  she  being  a/eme  covertf  was  in-  J"  ^g  *"  *jluCjeci 
capable  of  contracting  for  herself,  and  certainly  could  {jfj  [JiJ  !'iJn  ^^^ 
not  bind  her  lands  except  by  special  acts  done  in  a  par*  |be  statute,  no- 
ticular  manner.    Could  she  then  in  the  legal  sense  be-  separate   eitete 
come  the  employer  of  others  to  erect  a  building  on  her  cV^iSj  hMbwid 
land  or  to  furnish  materials  for  it!    She  might  unques-  ^Jlf^'^^f^n^^^b' 
tioaably  be  the  employer  in  fact  for  such  a  purpose,  beinf^  the  tm« 
But  at  it  is  equally  certain  tliat  she  could  not  by  such  a  sense  of  Ibeeuv 
transaction  render  herself  legally  liable  to  pay  the  price^  ^^*' 
It  is  the  opinion  of  the  Court  that  she  could  not  be  the 
employer  in  view  of  the  statute*  so  as  to  subject  her 
interest  in  the  land,  unless  she  had  a  separate  estate  in 
it  with  a  power  of  charging  it.    Understanding  these 
statutes  as  making  no  change  in  the  rights  or  powers 
of  married  women,  they  could  not  have  intended  to  re- 
cognize or  enforce  any  act  of  a  wife  which  was  wholly 
void  by  the  pre-existing  law,  and  as  by  that  law  ehe 
could  not  bind  either  herself  or  her  land  by  any  thing 
short  of  a  deed  properly  executed  and  authenticated,  il 
follows  that  unless  in  directing  the  supply  of  work  and 
materials  for  the  improvement  of  her  own  land,  she 
acts  as  the  agent  of  her  husband,  er  of  others  who 
might  be  liable  on  their  personal  contracts,  there  is  no 
liability  and  no  remedy  for  the  price. 

If  It  were  conceded  that  the  statute  In  using  the 
tooad  term  employer,  may  be  understood  as  embracing 
a  married  woman*  and  as  subjecting  her  interest  to  the 
lien  for  improvements  made  under  an  employment,  by 
her,  We  are  satisfied  that  it  can  only  be  extended  to  a 
Mse  ia  whieb  the  wife  is  actually  the  employert  and. 
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F«tTB«,  &e.  that  it  cannot  be  extended  to  a  case  in  which  the  hus- 
WitsoK,  Ac.  band  is  the  actual  employer,  though  with  the  knowledge 
"  ^  and  implied  assent  of  the  wife.    The  statute  does  not 

expressly  refer  to  married  women  nor  give  them  any 
capacity  which  they  did  not  before  possess.     It  is  only 
by  equitable  implication  that  they  may  be  embraced  in 
the  term  employer  which  implies  a  capacity  to  contract. 
To  say  that  the  wife  may  be  regarded  as  the  employer, 
whenever  it  shall  appear  or  may  be  inferred  that  al- 
though the  work  done  or  materials  furnished  for  a  build- 
Sng  on  her  land,   may  have  been  directed  by  the  hus- 
band and  done  or  furnished  for  him,  the  wife  knew  of, 
and  assented  to,  or  did  not  dissent  from  his  acts  in  the 
premises,  would  in  effect  be  placing  the  interest  of  the 
wife  under  thd  control  and  at  the  mercy  of  the  hus* 
band.    This  would  be  to  extend  the  operation  of  the 
statute  further  than  is  authorized  either  by  its  terms  or 
by  its  object  and  intent.    In  providing  this  lien  for  the 
security  of  mechanics  and  material  men,  it  was  not  in* 
tended  to  relieve  them  from  all  care  or  cauti.  n,  by  sub* 
jecting  the  lot  or  land,  on  which  their  labor  or  materials 
were  applied,  absolutely  to  their  demands.     By  limiting 
their  lien  to  the  interest  of  the  employer  they  are  pla- 
ced  under  the  necessity  if  they  trust  to  this  lien,  of  en* 
quiring  into  the  interest  of  their  employer,  and  are  put 
upon  their  guard  against  reckless  undertakings  f(»r  em* 
pioycrs  who  have  no  interest  in  the  realty  or  none  which 
they  can  control,  or  to  which  a  lien  am  attach  unless 
by  some  act  more  solemn  than  a  mere  parol  assent  ex^ 
press  or  implied. 
The  third  section  of  the  act  of  1846,  "further  to  pro* 
since  the  ■tattite  ^^^^  ^be  rights  of  married  women :"  {Sess.  Acts^  1S45-6, 
of  1846 :  (Se^s.  p^^^  43^^  would  Seem  to  preclude  the  subjection  of  the 
the  riKhtof  cur-  wife's  land  upon  any  contract  made  during  the  mar* 
baod  m  liiHand*  riage  unless  it  be  in  writing  by  husband  and  wife  joint* 
rot  ^nbjeet*  to  'y»  ^"^  ^^^  necessaries  for  herself  or  family,  or  unless  it 
the  Ilea  of  build.  |j^  provided  for  by  their  deed,  acknowledffed,  authenti* 
mnrt,  during  the  cated,  and  recorded  as  required  by  law.    This  statute 
fot  Sie^^debi  of  fumisHes  the  means  of  security  to  undertakers  of  im* 
MiwrwSwc^  provements  on  the  lands  of  married  women.    But  it 
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would  be  inconsistent   with  its  nnanifest  import  and  in-    Fettir,  die, 
tent,  to  subject  the  land  of  a  wife,  upon  a  mere  implied   Wilson,    &c. 
lial'ility,  or  even  upon  an  express  parol  assumpsit,  to  iV«h«8ia:ute  re- 
pay  for  improvements  on  her  land  directed  by  the  bus-  qw'f^"- 
band,  or  even  by  herself.     The  same  statute  prohibits 
the  sale  of  the  husband's  curtesy,  or  life  estate,  during 
the  life  of  the  wife,  for  any  debt  of  bis;  and  if  the  con- 
tingent interest,  dependent  on   his  surviving  bis   wife, 
may  be  sold,  it  certainly  ought  to  be  specifically  descri- 
bed in  the  pleadings  and  in  the  decree  of  sale. 
We  are  of  opinion  that  the  statutes  conferring  the  *''**"•  ^^"  ^.^  "J 

^  ^  sepataie  sale  of 

lien,  do  not  intend  that  the  house  shall  be  sold  irrespcc  a  iiousc  for  im- 

/-     •       .  /•    ,  1  .     .  I'll  provemenia,  &c. 

tive  of  the  interest  of  the  employer  in  it  and  m  the  lot ;  under    ihe  me- 
and  therefore  there  can  be  no  separate  sale  of  the  house.  *^*»»"^«*  "^'^  ^'^^^ 
Whether  the  house,  or  any  interest  in  it,  can  be  sub- 
jected to  any  part  of  the  present  demands,  otherwise 
than  by  sale,  is  a  question  not  presented  by  the  plead- 
ings. 

.  Under  these  views  of  the  statutes  referred  to^  none 
of  the  bills  can  be  regarded  as  presenting  a  case  for 
subjecting  the  interest  of  Mrs.  Gray  to  the  satisfaction 
of  the  claims  set  up.  Not  only  is  no  writing  from  her 
and  her  husband  set  up  or  alluded  to,  but  the  allega- 
tions and  exhibits  render  it  entirely  probable,  if  not 
certain,  that  the  work  and  materials  were  furnished  up- 
on the  sole  authority  and  credit  of  the  husband,  upon 
whose  ijt3r;?n  t'lire  is  no  enforcible  lien.  The  de- 
murrers to  the  bills  should,  therefore,  have  been  sus- 
tained. And  even  if  a  sale  had  been  proper,  it  should 
have  been  confined  to  the  lot  on  which  the  house  was 
erected,  and  should  not  have  embraced  other  lots,  un? 
less  they  were  shown  to  constitute  a  part  of  the  premi*. 
ses. 

Wherefore  the  decree  is  reversed,  and  the  cause  re? 
manded,  with  directions  to  sustain  the  demurrers,  and 
dismiss  tlie  several  bills  and  cross  bills,  unless  so  amen<> 
ded  by  leave  of  the  Court  as  to  present  a  case  for  equit** 
able  relief,  in  conformity  with  this  opinion. 

Morris  for  appellants;  Fry  and  Page  for  appellees, 
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Chancery.  Wilder,  &C.  VS  Smith. 

Case  21.  Apfeal  from  the  Louisville  Chancery  Court. 

Liens,     Equity  Jurisdiction* 
Jun§  20.  JoooK  ]|f  4BSRALL  delivered  the  opinion  of  the  Court 

This  bill  was  filed  by  Smith  to  enjoin  a  judgment 
The  case  obtained  against  him  by  Wilder  &l  Co.,  as  assignees  of 
a  note  for  $300,  executed  to  N.  W.  Buckner,  for  the 
last  instalment  of  the  price  of  a  lot  of  ground  in  Louis* 
ville.  The  lot  had  been  sold  and  a  deed  made  to  the 
complainant  by  N.  W.  Buckner  as  attorney  in  fact  for 
L.  J.  Reardon,  and  Priscilla,  his  wife,  of  Arkansas,  the 
fee  being  in  the  wife.  But  in  consequence  of  the  defec* 
tive  execution  or  authentication  of  the  letter  of  attor<% 
ney,  a  second  deed  in  confirmation  of  the  first,  and  con. 
veying  the  lot,  was  made  and  duly  acknowledged  by 
Reardon  and  wife  in  person.  Both  deeds  recite  a  con-*^ 
sideration  of  $800,  *<paid  and  secured  to  be  paid."  The 
bill  states  that  $500  of  the  purchase  money  was  to  have 
qeen  paid  in  cash,  and  was  in  fact  raised  on  a  note  exe« 
cuted  by  the  complainant  to  W.  T.  Spurrier  who  ob- 
tained the  $500and  paid  it  to  N.  W.  Buckner;  and  that 
the  remaining  $300  were  secured  by  the  complainant's 
note  to  N.  W.  Buckner,  payable  in  twelve  months^ 
which  came  by  assignment  to  the  defendants.  The  first 
named  note  is  exhibited.  The  last  is  the  foundation  of 
the  judgment  prayed  to  be  enjoined. 

The  bill  suggests  that  the  complainant  is  advised  that 
if  he  should  pay  off  said  debt  and  take  up  said  note,,  the 
transaction  is  such  that  he  would  not  be  able  to  show  a 
release  of  the  lien,  isind  his  title  would  remain  under  a 
cloud.  He  therefore  prays  that  the  money  and  interest 
due  be  received  into  Court  and  retained  until  Wilder, 
&c.,  the  assignees,  procure  a  release  of  the  lien  on  said 
lot  of  land,  and  far  an  injunction  to  be  perpetuated  oa 
final  heariog*    An  amended  bill  oti&rges  that  N.  W. 
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Buckner,  to  whom  the  note  was  executed,  was  merfely    Wildie,  &c. 
the  agent  of  Reardon  and  wife,  and  had  no  interest  in         Smito 
the  lot. 

Upon  these  bills,  an  Injunction  was  granted,  and  a 
demurrer  to  the  bills  having  been  overruled,  the  only 
question  presented  by  the  record,  is,  whether  the  facts 
alleged  ninke  out  a  case  calling  for  the  interposition  of 
a  Court  of  Equity,  by  injunction  or  otherwise,  to  with- 
hold  the  debt. 

It  is  to  be  observed  that  although  the  bill  prays  that  tj,^  ^-^^  of  vun- 
the  money  due  on  the  note  may  be  received  into  Courti  ^^^^  ^^f  p'irchaser 

^  •'  money, passes  to 

&c.,  it  does  not  appear  to  have  been  in  fact  paid  or  ten-  u«e  assignee  of 
dered  in  Court,  or  to  have  been  in  any  manner  placed  lor  ihe  consider- 
In  the  hands  of  the  chancellor.  And  as  there  is  no  sug-  ^n,^;;;,",";!  'f,p"; 
gestion  that  the  vendors  have  refused  or  are  unwilling  ii»  final  payment 
to  make  any  proper  release  or  acquittance  upon  pay- 
ment of  the  note  being  made,  the  case  rests  simply  up- 
on the  assumed  right  of  the  purchaser  to  withhold  pay- 
ment from  the  assignees  of  the  note  for  the  purchase 
money,  until  they  procure  a  release  from  the  vendors 
of  their  equitable  lien  upon  the  lot.  And  as  upon  the 
allegations  of  the  bills,  the  vendors  have  no  lien,  but 
whatever  lien  they  once  had,  passed  with  the  note  to 
the  assignees,  and  will  be  extinguished  by  payment  to 
them,  the  whole  equity  of  the  case  rests  upon  the  sug- 
gestion that  in  the  form  in  ^hich  the  complainant  made 
the  transaction,  his  payment  and  possession  of  the  note 
for  the  purchase  money  now  in  the  hands  of  assignees 
who  were  no  parties  to  the  transaction  and  are  not  even 
alleged  to  have  had  any  notice  of  its  nature,  will  not 
of  itself  furnish  evidence  of  the  extinguishment  of  the 
lien.  It  is  not  suggested  that  the  vendors  assert  any 
lien,  or  claim  the  purchase  money  yet  due,  or  that  they 
will  do  so,  nor  is  there  any  suggestion  that  they  disa- 
vow the  acts  of  their  agent  which  are  in  effect  confirm-  . 
ed  by  their  deed,  or  that  there  is  any  real  difficulty  in 
proving  that  the  payment  of  this  note  will  discharge 
the  debt  for  the  lot  and  thus  extinguish  the  lien,  or  tkat 
in  the  absence  of  such  proof  the  complainant  has  suffer- 
ed or  will  be  subjected  to  any   inconvenience.     There 
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WxtjiEE,  &c.  can  be  no  clanger  from  the  vendors,  because  in  asseriing 
Smith  a  li^n  they  must  show  some  evidence  of  the  debt^  and 
ihey  have  none,  and  can  produce  none.  But  as  ihc 
deeds  ^ihow  that  a  pnrt  of  the  purchase  money  was  un- 
paid at  their  date,  it  may  be  that  should  the  vendee  de- 
sire to  sell  the  lot,  he  may  be  called  on  to  show  that  it 
has  been  fully  paid  for.  And  because  in  the  form  in' 
which  he  placed  the  transaction,  there  may  be  some 
trouble  and  perhaps  expense  in  showing  this  to  the  sat* 
isfaction  of  others,  he  claims  that  this  trouble  and  ex- 
pense shall  be  incurred  for  his  benefit,  by  the  holders  of 
the  note  for  the  purchase  money  before  they  shall  be  al- 
lowed to  collect  it.  We  know  of  no  precedent  for  such 
a  claim,  and  are  of  opinion  that  it  has  no  foundation  ia 
equity. 

Even  in  the  case  of  a  mortgage  which  creates  an  ex- 
Where  fl  con-  press  lien  and  in  fact  conveys  the  lecal  title,  we  have 
made  oMand.  ex  never  heard  of  a  judgment  at  Jaw  for  the  mortgage 
lacrio^be^'for  a  ^^^^  being  enjoined  until  the  mortgage  should  be  re- 
^*nMnn'^^tc^\i^'  leased,  and  simply  on  the  ground  that  it  was  a  cloud  or 
«d  10  b«  paid,"  incumbrance  on  the  title.    The  vendors  implied  Ijen,  a 

ine  vendee  can-  r         i  /.  .    .        . 

not  withheld  the  mere  creature  of  equjty  for  the  prevention  of  mjustice^. 

nnp«^d!*«nd""7.  ^^  ^  much  thinner  cloud  and  vanishes   altogether  upon 

Sr^tonvJ^ance**  P^}'"^®"^  ^^  ^^^  purchase  money.    It  may  be  that  after 

ezpresrting    full  payment  of  the  price,  the  vendee  might  under   proper 

pavment,     upon       .  .        .         i  -n  /-  i  •  . 

iheinfrcniiggfs-  circumslancesmamtam  a  bill  for  a  release  or  other  evi- 
ih!i1  ihc  ^coniey'  dcn^e  of  the  extinguishment  of  the  lien.  And  it  ia  pos* 
ance  made  do»-H  gible  that  there  miirht  be  circumstances  which    would 

nut    ahow      lull    ,  ^ 

paymeui.  justify  the  chancellor  in  preventing  the  coercion  of  the 

money  until  a  release  or  other  sufficient  acquittance 
should  be  ready  for  delivery.  But  the  mere  existenco 
of  the  lien  created  in  equity  for  the  very  purpose  of  se- 
curing payment  and  which  is  ipso  f ado  extinguished  by 
payment,  cannot  of  itself  be  a  sufficient  ^eround  for 
enjoining  the  collection  of  the  money  until  the  lien  is 
released.  .The  deeds  in  this  case  showing  that  the  sale 
was  made  by  N.  W.  Buckner  for  the  vendors,  Reardon 
and  wife,  render  it  just  as  easy  to  identify  this  note  with 
the  price  of  the  lot  as  if  it  had  been  executed  to  the 
vendors  themselves;  and  there  is  no  more  ground    for. 
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cDJoiuing  the  judgment*  tlian  there  would  have   been  if        Jt«vii 
the  note  had  been  so  executed.    There  are  no  peculiar  Whitmav  &« 
circumstances  of  equity  in  this  case. 

Wherefore,  the  decree  is  reversed,  and  the  cause  re- 
manded with  directions  to  sustain  the  demurrer  and  dis- 
miss the  bill,  unless  upon  leave  it  should  be  so  amended 
as  to  present  a  case  for  the  interposition  of  the  Ghan- 
trellor. 

Fry  and  Page  for  appellants ;  Speed  for  appellcei 


Jarvis  V^  Whitman,  &C.  Chancery. 

]Brr6r  to  THte  LduiMviLLii  CrtANCERY  Corttt.  Case  22. 

Liens. 

•Jtvor.  MAnsHALi.  (Iciivered  tbeopmioH  of  the  CoOrt.  Jane  24. 

It  is  .doubtful,  upon  thB  statements  of  the  answers^ 
whether  there  wnsv  at  the  filing  of  the  bilU  any  debt 
due  from  the  Rail  Road  Company  to  Whitman,  which 
could  be  subjected  to  the  complsinant's  demand  agsinst 
Whitman.  But  waiving  this  inquiry  as  one  to  wMch 
Eldridge,  who  was  not  before  the  Court,  may  havebecrt 
a  necessary  party,  we  are  of  opitiion  that  lipon  the  facts 
appearing,  there  is  no  debt  due  from  Whitman  to  Jar- 
vis,  and  as  Eldridge  was  not  a  necessary  party  to  this 
branch  of  the  case,  the  absolute  dismissal  of  the  bill 
was  the  proper  consequence  of  this  conclusron. 

True,  a  judgment  obtained  against  P.  N.  Jarvis\  a!$  The  lancl  •f  J 
the  surety  of  Whitman,  was  satisfied  by  a  sale  of  the  SVdobi  of*w^5 
fond  of  Jarvis  under  execution,  and  in  this  state  of  5JiVfJ°ih?M' 
things  he  obtained  against  Whitman,  a  judgment  for  c"/ity  debt  bo 
the  amount  thus  p&id  as  bis  surety^— which  is  the  same  tarn  of  nulla  be^ 
judgment  set  up  in  the  bill^— and  on  which  an  execu-  Se  land* *^h!f Sav* 
VvoL.  XII.  13 
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jAitM  tion  has  been  retarned/  "no  property  found."    But  af« 

WsiTMAv   &e  ter  the  execution  sale,  Jarvis  having  the  right  to  re*. 

ing  the  right  lo  deem,  mortgaged  the  same  land  within  the  year  allow- 

^^^V7o?^^\o9ed  ^^  ^^^  redemption,  for  another  debt  of  his  own,  making 

J,  w,  and  the  no  reference  to  the  execution  sale  in  the  mortgage* 

exeeuifoA  beins  And  upon  a  bill  by  the  mortgagee,  which  is  also  silent 

Juif"  th6  land  ^^  *^  ^^e  exccutionsalc,  and  to  which  Jarvis  and  the  ex- 

•oid  to  pay  ihe  ecution   purchaser  were  made  parties,  but  never  an- 

dcbt,  the  proper  ,      ,  ,  ...  t    i  i      i  i 

debt  of  J:  Held  swered,  although  It  IS  suggested  that  the  latter  has  some 
by\he8a''ie^of  J°s  claim,  and  he  is  called  on  to  set  it  up,  a  decree  of  fore- 
his*o\vn*bencfiT  ^'^sure  and  sale  was  rendered  and  a  sale  actually  made 
hU  claim  upon  of  the  Same  land  for  the  mortgage  debt  and  the  mort- 
iniahed.  gagee  became  the  purchaser.    The  execution  purchaser 

being  a  party,  was  concluded  by  this  decree  and  its  af- 
firmance. And  the  effect  was  that  he  obtained  nothing 
by  his  purchase,  but  the  property  of  Jarvis,  though  first 
sold  in  payment  of  Whitman's  debt,  was  afterwards  sold 
in  payment  of  his  own  debt ;  and  the  first  sale  being 
thus  virtually  nullified,  either  the  execution  creditor  or 
the  execution  purchaser  had  a  clear  equity  to  have  from 
Whitman  the  amount  for  which  the  land  was  sold  un* 
der  the  execution.  And  Whitman  being  thus  subject 
in  equity  to  his  original  liability,  the  basis  of  Jarvis* 
judgment  against  him  was  taken  away.  And  Whitman 
having  satisfied  the  claim  thus  arising  against  him,  it  is 
he,  and  not  Jarvis,  who  has  paid  the  debt. 

If  the  execution  purchaser  was  in  default  in  failing  to 
set  up  his  claim  in  the  mortgage  suit,  Jarvis  also  failed 
to  notice  it  in  the  mortgage,  and  in  the  suit  for  foreclo- 
sure. And  the  land  having  been  sold  absolutely  under 
the  mortgage,  as  his  property  and  for  his  debt, .  the  faiU 
are  of  the  execdtion  purchaser  to  set  up  his  claim,  crea« 
ted  no  equity  against  him  in  favor  of  Jarvis,  who  pre- 
sumably got  the  benefit  of  his  default  in  the  absolute 
sale  of  the  land  under  the  mortgage.  It  is  true  the 
land  seems  to  have  sold  at  a  sacrifice  under  the  decree) 
and  it  is  said  that  this  was  caused  by  the  claim  of  the 
execution  purchaser .  then  asserted.  But  of  this  fact 
there  is  neither  allegation  nor  proof.     And  beside!^,  the 
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claim  was  concluded  by  the  decree,  and  there  may  have        Jartis 
been  other  causes  why  the  land  sold  for  only  half  of  the    Wiitman  dio 
estimated  value  placed  upon  it  two  years  before.  ^' 

But  the  real  question  is  between  Jarvis  and  Whit- 
man. And  it  is  by  the  default  of  Jarvis  that  the  sale  of 
his  land  under  the  execution,  has  turned  out  not  in  fact 
to  have  paid  Whitman's  debt  and  relieved  him  from  it, 
as  it  seemed  in  the  first  instance  to  have  done.  If  ha 
had  stated  the  execution  sale  in  the  mortgage  or  shown 
it  by  way  of  answer  in  the  mortgage  suit,  it  would  have 
been  protected,  and  his  demand  against  Whitman  would 
have  been  indefeasible.  By  failing  to  do  this,  and  by 
permitting  the  land  to  be  sold  absolutely  for  his  own 
debt,  and  by  taking  the  benefit  of  this  sale  he  in  effect 
withdrew  his  payment  of  Whitman's  debt,  and  left  him 
free  to  settle  it  as  he  could  with  the  person  entitled  to 
it.  If  in  the  event  Jarvis  suffered  loss,  it  is  the  result  of 
his  own  default,  and  he,  and  not  Whitman,  must  bear 
the  consequences. 

Wherefore  the  decree  dismissing  the  bill  is  affirmed. 

Spear  for  plaintiff;  Thrustan  4*  Pope  for    defend- 
ants. 
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Covenant.         Brown's  heirs  vs  Wilson  &  Thomas. 

Case  23.  Appeal  from  the  Grant  Circuit. 

Administrators,     Heirs.     Covenants. 
June  24.  Juogk  HisK  delivoretl  the  opinion  of  the  Court. 

The  defendants  in  this  case,  with  others,  as  the  wid- 
pase  stated.  p^  ^nj  heirs  of  John  Wilson,  joined  in  a  conveyance, 
with  special  warranty,  of  an  interest  which  they  held 
in  a  large  tract  of  land  on  the  Ohio  river,  to  Robert 
Brown,  on  the  16th  of  January,  1S27,  and  on  the 
ffame  day  the  defendants,  with  Judith  Wilson,  the  wid- 
ow, executed  and  delivered,  a  bond  in  the  penalty  of  one 
thousand  dollars,  conditioned,  "that  if  three  of  the 
children  and  heirs  of  John  Wilson,  deceased,  (who 
were  infants  when  the  conveyance  was  executed)  towit: 
Prescilla  Wilson,  Georctta  Wilson,  and  Mary  Master- 
son,  should  convey  by  a  special  deed,  their  interest  in 
the  land  when  they  arrived  at  the  age  of  twenty-one 
years,  or  as  soon  thereafter  as  they  should  be  legally  call- 
ed on  for  that  purpose j  then  the  obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue  in  law." 

These  infants  having  arrived  at  twenty-one  years  of 
age,  aqd  two  pf  them  not  having  conveyed  their  inter- 
est in  the  land,  the  plaintiffs,  as  the  children  and  heirs 
of  Robert  Brown,  deceased,  the  conveyancee  in  said 
jdeed,and  the  obligee  in  said  bond,  institute  their  action 
pf  covenant  in  the  Grant  Circuit  Court,  against  Wilson 
and  Thomas,  as  surviving  obligors  in  the  bond — Judith 
Wilson,  the  widow,  having  died ;  and  assign  as  breach 
pf  the  covenant,  that  said  minors  had  not  made  special 
deeds  conveying  their  interest  in  the  said  land,  when 
they  had  attained  to  twenty-one  years  of  age,  or  as 
soon  thereafter  as  they  had  been  legally  called  on  for 
that  purpose,  averring  that  they  had  been  legally  caljed 
pn  for  that  purpose,  but  failjng  to  aver  the  time  wher^ 
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the  call  was  made,  or  whether  it  was  mndo  before  or  af-  Brown's  hbib» 
ter  the  death  of  Robert  Brown,  deceased.  WrrsoN,  Ac 

The  defendant?,  without  taking  advantage  by  de-  pieaof  deris. 
murrer  of  the  fatal  defects  in  the  declaration,  filed  their 
plea,  in  which  they  aver  that  the- defendants  were  only 
the  securities  of  Judith  Wilson,  deceased,  and  that  sev- 
en years  had  elapsed  since  the  cause  of  action  had  ac- 
crued, before  the  suit  was  instituted,  and  they  rely  upr 
cm  the  statute  limiting  actions  against  sureties  to  seven 
years. 
-    To  this  plea  the  plaintiffs  renlv  that  the  defendants  Reply  of  piff  a 

.         ,  ...  ,      .  judgment  ot  ih« 

were  not  sureties,  but  principals;  and  that  seven  years  circuit Couiu 
had  not  elapsed,  as  averred  in  the  plea — and  upon  this 
single  issue  the  parties  go  into  trial,  introduce  their 
proof,  and  the  case  is  given  to  a  jury,  who  return  a  ver- 
dict for  the  defendants,  whereupon  a  judgment  is  ren- 
dered against  the  plaintiffs  for  costs  of  suit. 

The  pL'iintifl*s  move  for  a  new  trial  upon  the  usual 
grounds — this  motion  is  overruled.  Exceptions  are  ta- 
ken to  the  opinion  of  the  Court,  the  evidence  certified, 
and  the  plaintiffs  have  appealed  to  this  Court. 

The  defendants  introduced  and  examined  two  witi 
nesses,  who,  with  others,  had  signed  and  were  parties  to. 
the  deed  from  Wilson's  widow  and  heire  to  Robt.  Brown 
deceased,  the  father  of  the  plaintiffs.  Plaintiffs*  coun- 
sel objected  to  their  introduction,  insis'ing  that  they 
were  incompetent  on  the  ground  of  interest,  and  the 
deed  was  produced  and  read  as  evidence  to  the  Court, 
tx)  show  their  attitude  and  prove  their  interest.  The 
Court  overruled  the  objection,  and  properly;  as  it  is 
not  perceived  how  their  interest  conld  be  in  any  way 
affected  by  the  result  of  this  suit,  whichever  way  it 
might  be  determined. 

The  declaration  does  not  show  that  the  plaintiffs  had  For  abrcach  ofn 
any  cause  of  action  at  all,  when  their  suit  was  brought.  vcr"ond  whidi" 
It  is  not  averred  when  Robert  Brown  died;  when  the  occurred  in  the 

lifetime   of    the 

minors,  who  were  to  make  deedsj  arrived  to  the  age  of  obligee,  i|ie  ex- 
)tl  years,  or  when  they  had  been  legally  called  on  to  fs*traip^m«si"BMc* 
make  the  deeds.     It  therefore  does  not  appear  but  that  ^ian^  qHhe  ob^ 
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BfiowN's  HURJi  the  breach  of  the  covenant  occurred,  and  that  the  cause 
WiL8o*N,  &c.  <5f  action  accrued  upon  this  obligation,  (which  was  for 
ligee,  the  right  ^^e  conveyance  of  land,)  in  the  life  time  of  Robert  Brown 
^s^in  the  heir  lo  ^^q  obligee,  in  which  case,  the  plaintiffs,  his  heirs  at 
law,  could  not  maintain  this  action  at  all.  But  the  right 
of  action  for  damages  upon  a  breach  of  such  covenant 
occurring  in  the  life  time  of  the  obligee,  would  after  his 
death  pjjss  not  to  the  heirs,  but  to  the  personal  repre- 
senlalives.  The  declaration  is  quite  informal,  at  least, 
in  not  setting  out  the  penal  part  of  the  obligation.  The 
breaches  are  vaguely  assigned,  yet  the  defendants  waiv- 
ing all  objections  to  the  declaration,  rely  for  defence 
upon  the  fact  that  the  defendants  are  securities  and  pro* 
tected  by  the  seven  years  limitation.  The  plaintiffs 
take  issue  upon  this  plea,  and  the  whole  case  is  staked 
upon  it. 

Upon  the  evidence  introduced,  although  not  very  sat- 
■o*  JVn'^'oriicd  '^factory,  the  jury  concluded  that  the  defendants  were 
hy  the  tefitimony  securities  of  Judith  Wilson,  deceased,  and  not  princi- 
theconriiograiii  pals,  and  their  finding  was  not  so  contrary  to  the  evi- 
#  new  trial.  dence  as  to  authorize  the  Court  to  set  aside  their  verdict 

on  that  ground.  One  of  the  witnesses  states  positively 
as  a  fact  within  her  own  knowledge,  that  they  were  se- 
curities. Another  states  that  he  was  so  informed  by 
Judith  Wilson,  the  principal  obligor,  and  whose  name 
is  first  signed  to  the  bond. 

Assuming  that  the  cause  of  action  accrued  upon  the 
minors  attaining  the  age  of  21  years,  and  that  the  de- 
fendants were  only  securities ;  as  it  is  clearly  proven 
that  Mary  Masterson  was  the  youngest  of  the  three 
persons  named  in  the  bond,  and  that  she  had  arrived  at 
the  age  of  21  yeai-s  on  the  7th  of  February,  1843,  and 
as  the  suit  was  not  brought  until  the  29th  April,  1850^ 
it  is  clear  that  the  plaintiffs'  cause  of  action,  if  even 
they  ever  had  any,  which  may  be  well  doubted,  has  beeu 
barred  by  lapse  of  time.  But  it  may  be  said  that  the 
cause  of  action  did  not  exist  or  had  uot  accrued,  until 
a  demand  had  been  made,  or  until  the  parties  named  in 
the  bond  had  been  legally  called  on  for  the  deeds,  aad 
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that  as  it  does  not  appear  from  any  proof  in  the  cause,  Bsoww'a  bsibs 
when  such  call  or  derhand  was  made,  or  whether  any  Wilsoiv,  &c. 
had  ever  been  made  at  all  by  the  plaintiffs  or  their  an- 
cestor,  that  therefore  the  defendant's  plea  of  limitation 
is  not  sustained,  and  the  plaintiffs  are  not  shown  to  be 
barred  their  remedy  by  lapse  of  time;  that  if  a  legal 
call  upon  the  parties,  or  a  previous  demand  for  the  deeds 
was  necessary  to  give  the  plaintiffs  a  right  to  maintain 
their  action  on  the  obligation,  that  then,  the  time  to 
make  out  the  bar  under  the  statute,  should  not  com- 
mence running  until  after  such  call  or  demand  should 
be  made.  That  defendant's  plea,  in  substance,  admits 
that  the  demand  had  been  made,  and  as  a  consequence, 
that  the  right  of  action  had  accrued  at  some  time,  and 
as  they  aver  for  their  defence,  that  this  time  was  more 
than  seven  years  next  preceding  the  institution  of  this 
suit  the  burthen  of  proof  was  upon  them  to  show  it, 
failing  in  which,  their  defence  of  course  fiiils. 
This  view  of  the  subject  if  its  correctness  be  admit-  Where  the  dec- 

-  laralion  is  defec- 

ted, yet  it  does  not  follow    that  the  judgment   of  the  tivc,  if  ihere  be 

lower  Court  should  be  disturbed   because   the  defence  found'a^g^initthe 

indiscreetly  made  to  a  declaration  so  radically  defective  jjft  "f^jfi;,^.^  ^^flt 

as  the  one  in  this  case,   may  have  prevailed  on  insuffi-  the  Conn  nhouM 

cicnt  proof,  it  does  not,  we  think,  follow  that  the  judg-  new  iriai. 

ment  should  be  reversed  at  the  instance  of  the  plaintiffs, 

who  even  if  it  were  done,  could  not  recover  upon  their 

declaration,  which  does  not  by  its  averments  show  that 

they  ever  had  any  cause  of  action  at  all. 

The  judgment  of  the  Circuit  Court  is  not  erroneous, 
as  appears  from  the  whole  record.  Wherefore  the 
judgment  is  affirmed. 

B.  Monroe  for  appellee. 
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Rept,evin.  Aulick  vs  Adams. 

Case'HA.  Appeal  from  the  Pendleton  Circiit. 

Replevin.     Pleading,     Jurisdiction. 
June  26.  Judge  Ckesshaw  delivered  the  opinion  of  the  Court, 

Tins  is  an  action  of  replevin,  brought   by  AdamS 
•Case  stated         against  Aulick,   for  a  hog,  which  was  valued  by  two 
housekeepers  to  the  sum  of  $3  75.     The  property  was 
•takenby  the  Sheriff  and  delivered  to  the  plaintiff. 

The  defendant  filed  two  pleas  in  abatement ;  one  up- 
on the  ground  that  the  amount  in  controversy,  being  of 
less  value  than  five  pounds,  the  Court  had  no  jurisdic- 
tion; and  the  other,  tiiat  the  plaintiff  did  not  before  the 
impetration  of  his  w^rit,  file  with  theclerk  of  the  Courty 
an  alfidav'rt,  stating  the  value  of  the  property  about  to 
be  sued  for,  and  that  he  was  entitled  to  the  immediate 
possession  of  it. 

To  these  pleas  the  plaintiff  filed  a  demurrer,  which 

iJadgmeot  of  tiie   was  joined   by  the   defendant,  and  sustained    bv   the 
Circuit  Court.        ^  .      ,     ,       i    /•       ■  r  .i-  i  /     i 

Court.     And  the  defendant  lailmg  to  make  any  further 

defence,  a  jury  were  sworn  to  enquire  of  damages,  and 

they  found  a  verdict  for  the  plaintiff,  upon  which  the 

Court  gave  judgment. 

The  only  question   necessary  to  be   decided  by  this 

Court  is,  as  to  the  validity  of  the  pleas ;  and  we  have 

no  doubt  of  their  insufficiency. 

The  point  involved  In  the  first  plea  was  decided  by 

The  dainaces   this   Court,  in   the  case  of  Singleton    vs  Madison,  (I 

l^.lni'Jlrfion,'  ^«'^^  3^2,)  and  that  decision  has  not  onlv  not  been  de- 

wi  toricieierniine   parted  froiu  since,  but  has  been  approved  in  several  ca- 

Iht    juriSlhcllOU.      '  n,i  1         .    .  .  I  .1  II  I     .    I 

ses.  Ihe  decision  m  that  case  is  that  the  damages  laid 
in  the  declaration,  in  actions  of  tort,  give  jurisdiction^ 
And  the  Legislature,  by  an  act  approved  February  12th, 
1840,  conferring  jurisdiction  upon  Justices  of  the  Peace 
iu  actions  of  trespass  and  trespass  on  the  ci\se,  does  not 
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chiiii);Ce  llje  law  iu  this  respect,  but,  on  the  contrary,  Aclick 
coniines  their  jurisdiction  in  such  actions,  to  cases  in  Adamr. 
which  the  damages  laid  do  not  exceed  five  pounds. 
But,  if  it  did  not  so  limit  their  jurisdiction.  It  would 
make  no  difference,  because ^the  jurisdiction  given  to 
Justices  of  the  Peace  by  this  act  is  not  exclusive  but 
concurrent.  The  damages  laid  in  this  case  are  $75, 
and  hence  the  first  plea  was  not  good. 

An  affidavit  was  filed,  containing  all  the  requisites  of  since  the  act 
the  act  of  1842,  (3  Stat.  Zau;,  503,)  but  the  second  necessary  to  3?« 
plea  assumes,  that  it  was  necessary  before  the  impetra-  ?,",  ^^^0^^- 
tion  of  the  writ   that  an  affidavit  should  be  filed  with  perty  sued  for  iit 

repevlin* 
the  clerk,  stating  the  value  of  the  property  about  to  be 

sued  for*    This  was  required  by  an  act,  approved  Feb. 
ruaiy  18th,  1840,  but  was  dispensed  with  by  the  act 
above  referred  to,  approved  17th  of  February,  1842. 
Before  the  passage  of  this  latter  act,  it  was  necessary 
for  the  plaintiff  to  execute  bond  in  the  clerk's  ofiSce,  in 
a   penalty  double  the  amount  of  the  property  about 
to  be  sued  for,  and  hence  an  affidavit  of  Ks  vahie  was 
required  as  the  means  of  fixing  the  penalty  of  the  bond. 
But)  the  act  of  1842,  instead  of  requiring  the  bond  to 
be  executed  in  the  clerk's  ofiSce,  directs  that  it  shall  be 
taken  by  the  Sheriff  in  the  same  penalty,  and  that  the 
value  of  the  property  shall  be  ascertained  by  two  or 
more  disinterested  persons,  under  an  oath  administered 
by  the  ofliicer.    This  latter  act  repeab  aH  others  com-* 
ing  within  its  purview,  and   repeals,  therefore,-  sub- 
stantially, so  much   of  the  act  of  1840,  as  requires  an 
affidavit  of  value  to  be  filed  in  the  clerk's  oflice.     But 
the  second  plea  is  bad  for  another  reason — no  afllidavit 
at  all  ivas  necessary,  if  the  property  sued  for  bad  been 
distrained  for  rent,  and  this  plea  contains  no  averment 
that  it  had  not  been  so  distrained. 

It  results  that  the  Circuit  Court  decided  correctly  in 
sustaining  the  demurrer  to  the  pleas,  and  in  giving  judge- 
ment for  the  plaintiff  upon  the  verdict  of  the  jury^ 
Wherefore  the  judgment  is  afiSrroed. 
Curry  for  plaintiff;  Swape  for  defendant. 
Vol.  XIL  14 
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WiLt  CASfi.    Minor's  heirs,  &c,  i?5  Thomas,  &c.,  of 

color. 

Case  35.  Appeal  from  the  Scott  Circuit* 

Wills.    Incapacity  of  testator^  Sfc, 
Jun$  30.  JuDGU  ilisB  delivered  the  opinioa  of  the  Court. 

A  paper  dated  the  9th  of  April,  1839,  was  on  the  15th 
The  case  of  March,  1841,  produced  and   offered  in   the  Scott 
BUted.  County  Court  for  record,  as  the  last  will  and  testament 

of  Jeremiah  Minor,  deceased,  which  after  the  examina- 
tion of  witnesses  was  rejected  by  that  Court.  This  de- 
cision was,  by  writ  of  error,  brought  into  the  Scott 
Circuit  Court  for  revision,  and  upon  a  re-examination 
of  witnesses  in  that  tribunal,  the  judgment  of  the  Coun- 
ty Court  was  reversed,  the  said  paper  adjudged  to  be 
the  last  will  and  testament  of  Jeremiah  Minor,  deceas-* 
ed,  and  ordered  to  be  recorded.  Prom  which  judg- 
ment of  the  Scott  Circuit  Court,  the  heirs  and  repre- 
sentatives of  Jeremiah  Minor  have  appealed  to  this 
Court. 

By  this  paper,  if  regarded  as  a  valid  will^  the  testatoi' 
emancipates  all  his  slaves,  and   gives   to  them   all  his 
land,  a  tract  of  350  acres,  as  well  as  the  greatest  part 
of  his  personal  property.     The   due   execution  of  this 
paper  as  the  will  of  Jeremiah  Minor,  in  conformity  with 
the  statute  of  wills  is  not  controverted. 
The  questions   presented  are,  Ist^  was  or  was  not 
QuesttODBfotde.  the  deceased   of  sound  mind   and   memory,    at  the 
Com.    "^      ^    time  this  will  was  made;  or  in  other  words,  had  he  then 
sufficient  capacity  to  make  a  rational  testamentary  dis- 
position of  his  estate  ? 

2d.  Was,  or  was  not  the  execution  of  the  paper  pro- 
cured by  the  undue  influence  of  the  emancipated  slaves^ 
•  brought  to  bear  upon  the  mind  of  the  deceased,  when 
enfeebled  by  illness  and  extreme  old  age? 
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The  affirmative  of  both  propositions  is  established  by  Minor's  ubibs 
ft  decided  preponderance  of  the  proof  presented  in  the    Thomas,  Ate. 

record.  Facts    stated. 

The  only  persons  present  when  the   paper  was  ack-  couit^decidS 

nowled«^ed,  was  the  wife  of  the  deceased,  and  the  three  that  the  lest'ri. 

It  T»  1/-  1 1  i^i  1  -r  t  mind  was  SO  un- 
subscribing witnesses,  to-wit:  Belneld  Glass,  and  John  paired  by  age& 

and  Burton  House.  Glass  wrote  the  will  when  no  oth-  was  not^ capable 
er  persons  was  present,  but  the  testator  and  himself. —  ofroakingawm. 
He  states  that  the  testator  was  between  90  and  100 
years  of  age,  that  he  was  of  sound  mind  and  mem- 
ory for  a  man  of  his  age,  h\x\.  scarcely  competent  to  make 
a  will  at  the  time  this  was  written;  this  witness  also  re- 
lates facts  and  circumstances  which  of  themselves  would 
tend  to  produce  doubt  as  to  whether  the  mind  of  the 
deceased  was  not  then  so  enfeebled,  nnd  his  judgment 
and  memory  soinjpaired,  as  to  nmountlo  incapacity  to 
conceive,  arrange,  and  dictate  a  will,  making  a  sensible 
or  rational  disposition  of  his  estate.  Burton  House, 
another  subscribing  witness,  states  that  he  was  a  near 
neighbor,  nnd  well  acquainted  with  the  deceased,  and 
had  many  opportunities  of  becoming  well  informed  as 
to  the  condition  of  his  mind.  Tie  further  states  that 
when  he  witnessed  the  will,  and  for  several  months  pre- 
vious thereto,  he  thought  the  deceased  was  of  unsound 
mind,  and  incapable  of  making  a  will,  or  of  transact- 
ing any  ordinary  business.  The  witness  llien,  after  re- 
lating some  facts  and  circumstances  upon  which  his 
opinion  is  founded,  again  says  he  believed  the  mind  of 
the  testator  was  unsound  at  the  time  the  will  was  made* 
and  so  continued  until  his  death,  John  House,  also  a 
subscribing  witness,  states  that  he  now  thinks,  and 
thought  at  the  time  he  witnessed  the  will,  that  the  de- 
ceased had  not  mind  enough  to  make  a  will,  or  any  ra- 
tional disposition  of  his  estate,  and  gives  a  reason  why 
he  witnessed  the  paper,  notwithstanding  his  opinion  of 
the  incapacity  of  the  testator.  He  further  states,  that 
for  five  years  next  preceding  his  death,  the  deceased 
was  a  perfect  childy  and  had  not  sufficient  capacity  to 
manage  his  own  affairs  or  dispose   of  his  estate.    This 
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M'KM's  BEiKs   witness  relates  a  number  of  facts  and  circumstances 
Tbqmas,  &c.     v/h'ich  would  reasonably  induce  the  opinion  formed  by 
,  j^.^      Eight  other  witnesses  who  appear  to  be  intelli- 

gent men»and  most  of  whom  had  many  opportunities 
of  being  well  informed  as  to  the  state  and  condition  o( 
the  testator's  mind  and  body,  ^ive  it  as  th'eir  opinion 
that  at  the  date  of  the  will  in  contest,  his  intellect  and 
memory  were  so  utterly  enfeebled  and  impaired  by  old 
9ge,  that  he  was  not  capable  of  disposing  of  his  estate 
by  will,  or  of  transacting  with  discretion  any  business, 
And  each  of  the  witnesses  state  conversations  and  con« 
duct  of  the  deceased,  and  facts  and  circumstances  with 
respect  to  the  condition  of  his  farm,  business,  and  af« 
tairSft  and  in  regard  to  the  condition  and  conduct  of  his 
slaves  which  tend  to  show  that  their  opinions  were  well 
founded,  and  which  exhibit  an  almost  entire  wreck  and 
prostration  of  the  intellectual  faculties  of  the  deceas-^ 
ed.  In  opposition  to  this  mass  of  evidence,  is  the  testi- 
mony of  Wm.  Riddle,  who  states  thathe  always  thought 
that  the  testator  was  competent  in  mind  to  make  a 
will,  thathe  was  a  man  of  very  line  mind,  made  his 
own  contracts,  and  was  unusually  smart.  This  evi- 
dence  is  so  ftrtly  contradicted  by,  and  so  utterly  incon- 
sistent with  the  testimony  of  ten  other  witnesses,  who 
appear,  from  the  character  of  the  proof  madp  by  them, 
to  be  men  of  considerable  intelligence,  as  to  raise  a 
doubt  of  the  sincerity  and  candour  of  Mr.  Riddle's 
statements. 

The  only  other  witness  introduced  in  favor  of  the 
will,  is  David  Hudson,  who,  without  expressing  any 
opinion  as  to  the  capacity  of  the  testator,  merely  states 
that  he  bought  a  sow  and  pigs  from  the  old  man,  about 
three  months  previous  to  his  death,  that  the  old  man 
asked  five,  and  witness  offered  four  dollars,  which  being 
a  fair  price,  was  accepted. 

Upon  the  question  of  capacity  or  incapacity  of  the 
testator,  in  this  case,  two  of  the  subscribing  witnesses 
upon  their  testimony,  condemn  the  will  as  the  produc- 
tion of  a  inind  rendered  incoflnpetent  by  disease  and  ex- 
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Ireme  old  age,  the  other  subscribing  witness  and  drafts-  Minor's  heirs 
man  of  the  paper,  in  his  evidence   leaves  it  a  doubtful    Thomas,  &c. 
question,  at  least  as  to  the  testator's  capacity  to  make 
a  will. 

As    lo    the    second    question    presented,    it  is    in      Fact^  and  cir- 

/.     .  r        I  .        .r  .     1        II  1.       I     1  cumsiances  from 

proof  that  after  his  wife's  death,  the  testator  hved  alone  which  ihe  Conn 
with  his  slaves,  that  they  had  unbounded  influence  over  teslator.'***^  Jho 
him,  and  controlled  him  at  discretion.     Various  instan-  was  between  9o 

•  and  100  years  of 

ces  are  given  in  the  testinnony  of  the  v.itnesses,  that  «fo»  and  feebi© 
tend  not  only  to  show  that  his  slaves  (who  done  as  was^unduly^'in* 
they  pleased  without  check  or  control,)  had  great  In-  Javcs*to  m^ke'il 
fluence  and  control  over  the  mind  of  the  testator — but  )!''^    ^y  ^.**'f^ 

they  were  lo  b^ 

that  this  influence  and  control  was  actually  exercised  to  emaDcip.:ied,d(0( 
procure  the  execution  of  this  paper,  by  which  his  own 
legitimate  ofispring  are  almost  entirely  pretermitted, 
and  by  which  the  slaves  take,  not  only  their  own  free- 
dom, but  the  entire  real  estate,  and  almost  all*  of  the 
persona]  property  which  belonged  to  the  deceased. 

It  is  proved  that  in  1S35  &  1836,  when  his  wife  was 
living,  that  he  had  made  and  acknowledged  a  previous 
will,  by  which  he  gave  his  whole  estate,  including  his 
slaves,  to  his  own  children.  But  when  second  child. 
hood  and  complete  dotage  had  overtaken  him,  this  pres-s 
ent  will  is  produced,  by  which  those  very  slaves  are  en- 
franchised, and  who  in  exclusion  of  his  own  children, 
and  the  off-spring  of  .his  body,  take  nearly  the  whole  of 
his  estate.  It  is  proven  that  his  children  were  obedient 
and  affectionate  when  with  him,  which  excludes  the  in- 
ference that  his  slaves  were  preferred  to  them  as  sub- 
jects of  his  bounty  on  account  of  ungrateful  or  improp- 
er conduct.  It  is  proven  that  Glass,  who  wrote  the 
will,  owned  a  negro  woman  who  was  one  of  the  same 
family  of  slaves  belonging  to  the  testator  ;  that  he  resi- 
ded eight  miles  distant  from  the  residence  of  the  testa- 
tor in  a  different  County;  that  the  information  that  the 
deceased  wished  him  to  come  and  write  his  will,  was 
communicated  to  him  at  three  different  times  by  ne- 
groes, first  by  a  negro  man  who  was  the  husband  of 
his  negro  woman,  next  by  a  free  negro  man,  and   tb^ 
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Minor  s  heirs  th,rd  time  by  a  negro  named  Tom,  one  of  the  emancU 

rs  ,     ,  * 

JI'iioMAs,  &c.     pated  slaves. 

The  style  and  orthography  of  the  document,  (a  fac 
fiimile  of  which  is  set  forth  in  the  record,)  shows  most 
conclusively  that  Glass,  its  author,  was  not  much  better 
qualified  to  compose  than  the  testator  was  to  dictate  a 
last  will  and  testament.  Why  should  Glass,  who  had 
neither  suitable  qualifications,  practice,  or  reputation  for 
writing  wills,  be  the  person  selected,  in  this  single  in- 
stance perhaps,  to  write  the  will  of  this  imbecile  old  man, 
instead  of  his  friend  and  near  neighbor,  Mr.  Calvert,  who 
was  a  magistrate,  a  man  of  respectability  and  intelli- 
gence, in  whose  integrity  and  capacity  the  testator  had 
full  confidence,  and  who  had  been  for  many  years  be- 
fore, in  the  habit,  at  the  request  of  the  testator,  of  wri- 
ting for  him,  and  preparing  his  papers?  The  answer 
RUggeslB  itself,  that  the  influence  of  testator's  slaves  may 
have  caused  his  selection  to  perform  a  task  to  which  he 
had  never  been  accustomed,  and  for  the  performance  of 
^hich  he  was  so  indifferently  qualified. 

John  House  states,  without  qualification,  that  the 
slaves  had  unbounded  influence  and  control  over  the 
testator,  and  relates  various  instances  to  show  the  cor-t 
rectness  of  his  opinion. 

Martin  Pramblett,  who  appears  from  the  character 
of  his  testimony  to  be  a  very  intelligent  man,  states  that 
his  (testator's)  slaves,  and  especially  old  Fan,  the  moth-, 
er  of  the  family,  could  make  him  do  as  they  pleased  5 
and  gives  a  particular  and  detailed  account  of  facts  in 
corroboration  of  his  opinion,  and  of  the  further  opin- 
ion expressed  by  him,  that  the  testator  was  not  compe- 
tent in  mind  to  have  made  any  important  contract,  or 
any  rational  disposition  oi  his  estate  at  the  date  of  the 
paper   before  the  Court. 

Thomas  B.  Catlett  gives  evidence  of  like  character, 
and  after  stating  a  number  of  facts  too  tiumerous  to  be 
repeated,  expresses  the  opinion,  as  based  upon  his  per- 
sonal knowledge  and  observation  of  those  facts,  that 
during   the  last  five  years   of  testator's  Kfe,  '*he    had 
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Hot  mental  capacity  to  have  made  any  important  con-  Minor's  heibs 
tract,  or  any  rational  disposition  of  his  property  by    Thoma^,  &c. 
will."  ■ 

The  testimony  of  Thomasson,  Motherhead,  Smith, 
Calvert,  Sailor,  and  Sebree,  is  concurrent  with  and  cor- 
roborative of  that  of  the  other  witnesses ;  and  it  all 
tends  to  produce  the  conviction  that  the  papef  in  con- 
test was  procured  to  be  executed  by  an  improper  influ- 
ence exercised  by  his  slaves,  upon  the  exhausted  facul- 
ties and  expiring  intellect  of  an  old  man,  bending  under 
the  weight  of  near  one  hundred  years,  and  who,  from  a 
sense  of  utter  helplessness,  and  a  feeling  of  complete 
dependence  upon  these  slaves,  was  rendered  incapable 
of  resisting  that  influencei 

With  this  view  of  the  testimony  in  this  cause.  It  is 
the  opinion  of  the  Court  that  the  paper  in  question  is 
not  the  true  last  will  and  testament  of  Jeremiah  jVfinor, 
deceased,  and  that  it  was  properly  rejected  by  the 
County  Court  of  Scotti 

Wherefore  the  judgment  of  the  Scott  Circuit  Court 
is  reversed,  and  the  cause  remanded  for  that  Court  to 
affirm  by  its  judgment,  the  order  of  the  Scott  County 
Court  by  which  the  said  paper  was  not  received  as  the 
last  will  and  testament  of  Jeremiah  Minor,  deceased, 
but  properly  rejected. 

Robinson  4*  Johnson  for  appellants ;  Duvall  for  ap- 
pellees. 
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Attaciime't  Weathers  i;^  R.  Mudd. 

Same  vs  J.  Mudd. 

Ccwe  2G.  Appeal  from  the  Washington  v  Circuit. 

Attachments.     Damages. 
July  1.  Judge  Crexsb  AW  delivered  the  opinion  of  the  Court. 

The  case       These  two  cases  depend   essentially  upon  the  same 
•tated.  principles.     In  October,   1S50,   the  appellees  sued  out 

attachments  at  law  against  the  appellant  in  the  county 
of  Washington^  which  were  levied  upon  several  slaves. 
The  appellant  gave  bond,  and  replevied  the  slaves.  The 
attachments  were  returned  to  the  Circuit  Court  of 
Washington,  and  at  the  October  term,  1850,  the  appel- 
lant appeared  and  filed  a  notice,  and  entered  his  motion 
to  quash  the  levy,  and  also  filed  a  plea  in  abatement; 
the  appellees  filed  replications  which  were  joined,  and 
a  jury  was  sworn  in  each  case  to  try  the  issue ;  the  jury 
found  for  the  plaintiflT,  but  assessed  no  damages: — 
Whereupon  the  Court  gave  judgment  for  the  amount 
claimed  in  the  attachment,  and  ordered  a  sale  of  the  at- 
tached property^ 

The  appellant  filed  his  bills  of  exceptions,  by  which 
it  appears  that  he  read  to  the  Court,  "the  agreements 
between  the  parties  on  which  the  attachments  were  res- 
pectively sued  out,"  and  objected  to  the  rendition  of 
judgment  by  the  Court  without  the  intervention  of  a 
jury. 

The  bill  of  exceptions  does  not  state  what  testimony 
was  given  to  the  jury,  but  shows  the  "agreements  upon 
which  the  attachments  were  sued  out»''  and  that  they 
were  read  to  the  Court,  when  he  was  about  to  proceed 
to  render  judgment. 

We  deem  it  unnecessary  to  notice  the  assignment  of 
errors  in  detail.    The  agreements  which  were  read    to 
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the  Court,  involve  inquiries  into  matters  of  fact,  and  up-      Wixthem 
on  them  the  Court  had  no  right  to  render  judgment  j.  efe  r.  Modo« 

without  a  jury.  The  Court  can- 

Had  the  attachments  issued  upon  notes  or  obligations  Jeii^ulu^Si 
for  the  direct  payment  of  certain  sums  of  money,  the  articles  of  agiet- 

_,  .1,  .         I.,  .1  .r         ^^^^  where   an 

Court  cdtald  have  rendered  judgment  without  a  jury,  but  inquiry  into  faet 
upon  agreements  in  which  th^  amounts  are  not  certain-  ucenafn'^h^  a* 
ly  ascertained,  he.has  no  such  right.  The  jury  which  ^^^^^"^  °^  ^^' 
was  sworn  to  try  the  issue  upon  the  plea  in  abatementy  The  findins  of 
should  have  ascertained  the  daropges.  In  all  cases  i  piea'In 'aba?e- 
where  an  issue  upon  a  plea  in  abatement  is  found  for  JjJ*"  mm"  where 
the  plaintiff,  the  judgment  against  the  defendant  isfinaj;  •"  "||'®g"'"*"o^f 
and,  if  it  be  a  case  in  which  a  jury  is  necessary  to  as-  er,ihe  same  jury 
certain  the  damages,  and  they  have  omitted  to  do  so  damlge*:  (3  8an 
upon  the  trial  of  the  issue,  according  to  the  English  fji*,  21?!'  **^ 
practice,  a  venire  de  novo  must  be  awarded,  and  the 
omission  cannot  even  be  supplied  by  a  writ  of  enquiry. 
See  M  Sanders*  Reports^  side  page  211,  note  3.  But  ^Bnt  if  the  jorr 
where  the  issue  has  been  tried,  as  in  this  caset  upon  tbe  damiTgea'TjuiT 
plea  in  abatement,  it  would  certainly  be  an  inconvenient  '°  inquire  of  dam 

'^  '  •  agei,    should  M 

and  unnecessary  and  expensive  practice  to  require  a  called,  not  a  m« 
venv^  de  novo.  It  is  certamly  the  best  course,  and  one 
which  comports  more  with  the  liberal  practice  in  this 
country,  being  equally  pr6motive  of  the  ends  of  jus- 
tice, to  require  simply,  where  the  jury  have  omitted  to 
ascertain  the  damages,  that  a  jury  to  enquire  of  dama- 
ges be  ordered,  and  not  a  venire  de  novo. 

The  fourth  section  of  the  attachment  law,  (3  Stat,  Where  property 
Laws^  47,)  provides  that,  in  cases  where  the  attached  replevied,  anor- 
property  has  been  replevied^  the  Court  shall  proceed  to  p*op«f*^*  ** ***** 
try  the  suit  as  other  cases,  but  confers  no  authority  up- 
on the  Court  to  order  a  sale  of  the  attached  efiects- 
Where  the  property  attached  has  not  been  replevied^  the 
fifth  section  of  the  same  law  provides,  that  it  shall  be 
aold  and  disposed  of  in  the  same  manner  as  goods  ta- 
ken upon  a  writ  oi  fieri  facias.    In  this  case,  the  prop- 
erty having  been  replevied,  it  was  irregular  and  im- 
proper in  the  Court  to  order  its  sale. 
Vol.  XII  15 
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Weathers         jt  would  have  been  more  regular  for  the  Court  to 
L  &  R^MuDo.  dispose  of  the  motion  which  had  been  made  to  quash 
The  levy  of  an  ^he  levy,  before  proceeding   to  take  other  steps  in  the 
aiitachment  ^oii  ^^g^ .  but  it  does  not  appear  that  the  appellant  ever 
▼oid,iho*  there  called  up  his  motion  after  it  had  been  entered,  and  we 
property    other  suppose  it  was  his  own  fault  that  it  was  notdleposed  of. 
^wt  ^*^*"'**'  Besides,  it  was  made  upon  the  ground  that  the  officer 
had  no  right  to  levy  upon  slaves,  when,  as  assumed, 
other  personal  property  to  a  sufficient  amount  had  been 
shown  to  him;  and,  if  it  be  conceded  that  the  fifteenth 
section  of  the  execution  law,  approved,  13th  February, 
1828,  applies  to  attachments,  it  is  only  directory  to  the 
officer,  and  does  not  render  the  levy  either  void  or  void- 
able.   The  appellant  sustained  no  Injury,  therefore,  m 
not  having  his  motion  formally  overruled. 

But  the  jury  having  omitted  to  assess  damages,  and 
the  Court  having  erred  in  not  ordering  a  jury  to  ascer- 
tain the  damages,  and  in  ordering  a  sale  of  the  attach- 
#id  effects,  the  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  set  aside  the  judgment  and 
order  of  sale,  and  for  further  proceedings  in  conformity 
with  this  opinion. 

R^  /.  Brcwne  for  plaintiff;  Thttrman  for  defendants. 
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Hughes  ^5  Hughes.  Chanobby.   j 

Ebbor  to  the  Louisvillb  Ch4Ivcbrt  Covbt.  Case  27. 
WiUs.    Devises.    Legacies. 

Chiip  Jv9ticb  Sim  pi 09  delivered  the  opinion  of  the  Court  July  1. 

This  is  a  contest  about  ^he  correct  construction  and  Case  ntnted,  aod 

legal  effect  of  the  following  clauses  in  the  will  of  John  ionitrolid.^**  ^ 
Hughes,  deceased. 

"I  bequeath  to  Charles  S.  Hughes,  Mary  £.  Hughes, 
and  Sarah  F.  Hughes,  children  of  Richard  F.  Hughes, 
deceased,  when  they  become  of  age,  or  marry,  one  tract 
of  land,  beginning,  &c.'* 

'*  I  also  bequeath  to  Charles  S.  Hughes,  when  of  age, 
one  negro  boy  between  fifteen  and  twenty  years  old. 
Also  to  Mary  £.  Hughes  and  Sarah  P.  Hughes,  wbe^ 
of  age,  a  negro  girl  twelve  or  fifteen  years  old.  This 
property  in  the  event  of  the  death  of  any  pne  or  more 
of  said  children,  the  survivors  to  inherit.'* 

The  testator  had  ibur  children  living,  and  three 
grandchildren,  the  same  named  in  the  foregoing  devise, 
being  the  children  of  his  deceased  son,  R.  F.  Hughae. 
And  after  having  devised  property  to  his  children,  aod 
grand-children,  he  inserted  the  following  sesidnary 
clause  in  his  will: 

'*  In  finally  settling  up  the  business  of  the  estate^  each 
beir  must  be  accountable  for  all  personal  property  ad- 
vanced to  them,  and  which  has  not  been  mentioned 
heretofore,' so  that  each  one  must  equally  participate — 
an  account  of  which  will  be  found  with  this  will.^^ 
Should  there  be  any  property  remaining  after  settling 
these  up,  the  same  is  to  be  equally  divided  among  my 
children,  after  my  debts  are  paid.** 

On  the  part  of  the  gtandchildren,  it  is  contended, 
that  under  tha  first  clause,  they  acquired  a  vested  inter* 
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HvosM  est  in  the  land  and  slaves  upon  the  death  of  the  testa- 
HotiBBs  tor,  with  a  right  to  their  immediate  enjoyment;  and 
that  under  the  last  clause,  they  are  entitled  to  partici- 
pate in  the  residuum.  The  correctness  of  this  construc- 
tion of  either  of  the  clauses  in  the  will,  is  denied  by  the 
plaintiffs  in  error. 

To  determine  the  legal  effect  of  the  devise  of  the  land 
and  slaves  to  the  grand-children,  it  will  be  first  necessa- 
ry to  ascertain  the  period  referred  to  by  the  testator, 
when  he  directs  that  in  the  event  of  the  death  of  any 
one  or  more  of  them,  the  survivors  are  to  inherit  the 
property  devised.  It  is  clear,  considering  the  u'hole 
context  of  this  clause  in  the  will,  the  testator  did  not 
intend  the  devise  over  to  the  survivors  to  take  effect  on 
the  decease  of  the  prior  devisee,  under  all  circumstan- 
ces whenever  it  might  occur,  but  by  applying  terms  of 
contingency  to  an  event  in  itself  certain  and  inevitable, 
it  is  manifest  he  intended  to  connect  it  with  some  cir- 
cumstance, or  restrict  its  occurrence  to  some  period  of 
limei  thereby  making  it  contingent.  To  what  period 
then  did  he  refer,  prior  to  which  if  either  of  the  devi- 
sees  died,  the  property  devised  to  him  or  her  was  to  go 
over  to  the  survivors?  It  must  have  been  either  the 
time  of  his  own  death,  or  of  the  marriage  or  arrival  at 
foil  age  of  the  devisees.  In  the  case  of  an  immediate 
devi5e»  it-  b  generally  true,  that  a  devise  over  in  the 
event  of  the  death  of  the  preceding  devisee,  refers  to 
that  event  occarring  in  the  lifetime  of  the  te&tator,  yet 
this  construction  is  only  allowed  to  prevail  where  there 
is  no  other  period  to  which  the  words  can  be  referred ; 
because  a  testator  is  not  supposed  to  contemplate  the 
death  of  the  obgect  of  his  bounty  in  his  own  lifetinne. 
But  where  there  is  another  point  of  time  to  which  such 
dying  may  be  referred,  (as  obviously  is  the  case  here,) 
the  words  in  question  iare  considered  ad  applying  to  the 
event  of  the  death  of  the  devisee  at  any  time  prior  to 
the  period  referred  to:  2  vol.  JarmlSin  on  WiUs^sidepagt 
'  665.  On  this  principle  the  devise  ih  this  case  most  bA 
Construed  to  mean»  if  elthfer  of  the  diivisees  die  Isefore 
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he  or  she  becomes  of  age  or  marries,  the  devise   over       Hugh 9s 
is  to  take  effect;  but  if  the  event  do  not  occur  before       Hughvs. 
that  period,  then  the  devisee  is  to  have  an  absolute  and 
.  indefeasible  title  to  the  property  devised. 

Such  beinc  the  true  meaning  of  the  devise,  the  refer-  ^  ^«vwe  to  one, 

*^  o  »  'when  01  Bge,  or 

ence  to  the  time  when  the  devisees  become  of  age  or  marry/  «hi«  pro. 
marry,  is  by  legal  construction  supposed  to  have  ^een  SfMic"dcafh^of 
made  to  designate  the  period  when  their  interest  in  the  lTBMth\luVZ 
property  should  become  absolute  and  indefeasible.    AU  !^?  ■."f^»v'^"  ;» 

.  .         1      .  •         .  .1        >nhe"i:        Held 

though  a  devise  to  a  person  when  he  attains  a  particular  niai  th«  time  of 

age,  standing  alone  would  be  considered  as  contingehti  devisee  or'  ihe'ir 

yet  if  it  be  followed  by  a  limitation  over,  in  case  he  die  Ihc^poi^Vof  irn" 

under  such  affe»  the  devise  over  is  considered  as  explan-  V  ^''"^^'  ^^''^  ^°" 

<•     I  .  I  •    I      ■  .  Ill        lm?ency   una  lo 

ntory  of  the  sense  in  which  the  testator  intended   the  deiern.ine,   end 
interest  of  the  devisee  in  the  property  to  depend  on  his  ibtJiSie-A^noI 
attaining  the  specified  age;  and  therefore  the  estate  is  leJiator  ** **^  ^*'* 
construed  to  vest  upon  the  death  of  the  testator,  sub* 
ject  to  be  defeated  by  the  death  of  the  devisee  before  the 
period  arrives,  when  it  is  to  become  absolute  and  un* 
conditional.    There  is  also  another  class  of  cases  in 
which  a  similar  devise  without  any  limitation  over  is  so 
construed,  that  the  words   which   import  contingency 
and  the  creation  of  a  future  interest,  are  made  to  refer 
to  the  futurity  of  the  possession,  occasioned  by  the  car* 
lying  out  of  a  prior  interest,  and  as  pointing  to  the  de- 
termination of  that  interest,  and  are  considered  as  not 
used  with  a  view  to  postpone  the  vesting  of  the   es- 
tate. 

But  as  the  cases  last  alluded  to,  apply  to  a  devise  of 
a  different  description  from  the  one  contained  in  this 
will,  we  will  Only  refer  to  those  cases  in  which  there  was 
a  limitation  over,  and  which  settle  the  doctrine  that  in 
such  cases,  the  estate  devised  vests  upon  the  death  of  the 
testator,  although  the  expressions  used  seem  to  create 
a  future  interest. 

In  the  case  of  Doe  en  tie  demise  of  Hunt  vs  Moore^ 
(14  JSfl«^  601,)  where  the  devise  was  to  M.,  ^^when  he 
attains  the  age  of  twenty-oae  years,"  to  hold  to  him  bis 
ihcjrg  axi4  assigns  forever;  but  in  case  be  should  die  be- 
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HVOBSS 

va 
Hushes. 


^And  that  t»»e 
devisee  took  nn 
immediate  inter- 
ent  upon  the 
death  of  the  tes- 
tator, defeasible 
upon  his  or  htr 
death  Defore  mar 
liage  or  at  rival 
at  the  age  of  21, 
and  the  right  olf 
pocsesaion  also. 


fore  he  attained  the  age  of  twenty-one  years,  then 
over;  it  was  held,  the  estate  vested  imnnediately,  that 
the  devise  did  not  mak^  the  devisees,  attaining  the  age 
of  twenty-one,  a  condition  precedent  to  the  vesting  of 
the  interest  in  hinr),  but  the  dying  under  twenty-one, 
was  a  condition  subsequent  on  which  the  estate  was  to 
be  divested. 

The  same  construction  prevailed  in  Edwards  vs  Ham^ 
mond^  (3  Lev.  132,)  where  A  surrendered  the  reversion 
in  fee  in  customary  lands  to  the  use  of  himself  for  life, 
and  after  his  decease,  to  the  use  of  his  son  H,  and  his 
heirs  and  assigns  forever,  if  it  should  happen  that  he 
should  live  until  he  attained  the  age  of  twenty-one  years^ 
provided  always  and  under  the  condition,  nevertheless, 
that  (/*  ff^te^f  before  he  attained  that  age,  then  the 
premises  to  remain  to  A  in  fee;  it  was  held,  that  al- 
though upon  the  first  words,  this  seemed  to  be  a  condi- 
tion precedent,  yet  upon  all  the  words  taken  together, 
It  was  an  immediate  devise  to  H,  subject  to  be  defeated 
upon  a  condition  subsequent,  if  he  did  not  attain  the 
age  of  twenty-one  years. 

This  rule  of  construction  where  there  is  a  device 
over,  is  further  sustained  by  the  cases  of  Doe  on  the  de* 
mi$e  of  Rooke  vs  Nowell,  (1  Mau.  4*  Selw  327,)  Snow  vs 
Pouldon^  (1  Kean^  186,)  and  Broomjield  vs  Crowder^  (1 
Bos,  ^Pul.  New  Rep.,  313.)  See  also  1  t^ol,  Jarman  on 
Wills,  side  page,  738. 

By  applying  this  rule  of  construction  to  the  device 
under  consideration,  the  devisees  upon  the  death  of  the 
testator  acquired  an  immediate  vested  interest  In  the 
listnd  and  slaves,  defeasible  upon  the  death  of  the  devi- 
see before  the  time  specified,  at  which  the  estate  was 
to  become  absolute.  But  although  they  take  a  vested 
estate,  the  question  still  arises,  are  they  entitled  to  the 
immediate  possession  and  enjoyment  of  the  property? 
In  that  class  of  cases  in  which  the  testator  has  carved 
out  a  prior  interest,  and  where,  in  making  the  posterior 
devise,  words  that  are  apparently>reative  of  a  futore 
f state,  and  import  a  contingency,  are  construed  at  re- 
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ferring  merely  to  the  futurity  of  possession,  occasioned  HtoHBa 

by  the  carving  out  of  tiie  prior  interest,  and  as  point-  Hughes. 

ing  out  llie  determination  of  that  interest,  and  not  as  " 
designed   to  postpone  the  vesting,  the  same  question 

cannot  arise.     But  as  the  same  words,  in  cases  where  Thf  some  rules 

there  is  a  limiiaiion  over,  are  construed,  not  to  refer  to  Bhoaid^beappiPd 

the  time  of  enjovment,  but  to  the  time  when   the  limi-  ^"  pon«trningihe 
J   •  '  clau.<e  of  ft  will 

tation  over  fails,  and  the  estate  becomes  absolute  in  the  of  pemonal  pro- 
first  devisee,  the  right  of  enjoyment  would  seem  to  be  ^"ere"ihe  wme 
a  leg«I  consequence  of  the  vesting  of  the  estate,  unless  ^jj*jj**  «»»^'»^«» 
it  be  inconsistent  with  the  other  provisions  in  the  will. 
The  title  having  vested  in  the  devis  ^e?,  the  heir?  at  law 
have  no  right  to  the  possession,  nor  can  the  executors 
take  it  in  their  fiduciary  capacity,  unless  by  an  authori- 
ty, express  or  implied,  derived  from  the  contents  of  the 
will.  The  only  provision  in  the  will,  that  bears  at  all 
upon  the  question,  is  the  direction  given  by  the  testator 
that  the  devisees  should  be  kept  in  his  family,  and  sup- 
ported and  educated  without  charge,  ^unless  their  mother 
should  determine  otherwise,  in  that  case  his  estate  was 
not  to  be  chargable  for  their  support.'*  He  does  not 
appropriate  to  their  support  the  rents  of  the  land  devi- 
sed to  them,  but  makes  their  support  a  charge  upon 
that  portion  of  hi«  estate  that  his  executors  were  to 
take  into  their  possession,  and  makes  no  disposition, 
even  by  implication,  of  the  rents  of  this  land,  accruing 
prior  to  their  marriage  or  arrival  at  the  age  of  twenty- 
one.  There  is  nothing,  therefore,  contained  in  the  will 
that  supercedes  their  right  as  owners,  to  the  rents  of 
the  land,  the  title  having  vested  in  them  as  devisees. 

The  bequest  in  relation  to  the  slaves,  diflfers  however  siavoR  beqneaiii- 
from  the  devise  of  the  land,  not  only  because  of  the  fu:i?ar*dcscr?p* 
different  nature  of  the  property,  but  also  because  the  {jl'iierlirSi  y'« 
description  or  character  of  the  subject  of  the  gift  refers  old,  abouid  not 

,    .  Ill  I        .  t         .1  be  8ct  apait  lo 

to,  and  IS  regulated  by  the  time  when  the  legatees  at-  the  legatee,  and 
tain  the  age  of  twenty  one.  A  distinction  seems  to  be  f* ibe*poMcJafon 
taken  in  some  of  the  books,  whether  well  founded  or  ;]ni'«'  t^«  aj*^^ 
•  Qot  we  will  not  stop  to  inquire,  between  a  bequest  of 
personal   property  and  a  devise   of  real  estate,  (1  Vol. 


21. 
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HvGRxs       Itoper  on    legacies,    386,)    making  words  in  a  will 
Ho?HB«.       when  applied  to  personal  property,  suspend  the  vesting 
■*  of  the  legacy,  until    the  period  specified,  which  when 

used  in  devising  real  estate,  bear  a  different  construe* 
tion  and  produce  another  effect.  We  would  boweveri 
barely  remark  upon  this  subject*  that  we  can  perceive 
no  good  reason  why  expressions  in  a  will  importing  a 
contingency,  may  not  be  so  explained  and  controlled  by 
the  context,  as  not  to  prevent  a  legacy  of  personal  pro- 
perty from  vesting,  or  why  the  same  words  when  used 
in  the  same  clause  of  a  will,  to  dispose  of  real  and  per* 
sonal  property,  should  not  have  precisely  the  same  sig* 
nification  and  effect,  so  far  as  the  vesting  of  the  prop* 
erly  depends  upon  their  construction. 

The  bequest  in  this  case,  however,  is  not  of  a  specif- 
ic slave  to  either  of  the  legatees,  but  of  slaves  that  are 
to  be  of  a   particular  description  when  the  legateea  ar« 
rive  at  full  age.     They  are  to  be  furnished  by  the  exec- 
utors out  of  the  estate  in  their  handsi  and  are  then  to 
be  of  the  age  mentioned.     If  it  be  conceded  that  the 
legacies  vested  immediately  upon  the  testator's  dealhi 
yet  it  Is  evident  the  testator  intended   to  postpone  the 
possession  and  enjoyment  of  them  until  the  period  spe- 
cified.   If  the  slaves  are  now  furnished  and  set  apart 
for   the  legatees,  of  the  description  mentioned  in  the 
will,  they  will  not  suit  that  description  when  the  lega- 
tees attain  the  age  of  twenty-one  5  they  may  die  in  the 
meantime,  and  the  testator's  intention  be  thereby  defeat- 
ed, both  as  it  respects  the  first,  bequest  and  the  limita- 
tion over.    By  the  express  direction   of  the  testator* 
the  legatees  are  to  be  supplied  with  slaves  of  the  de- 
scription  mentioned  when  they  arrive  at  age.     This  be* 
quest  cannot  be  satisfied  by  a  previous  designation  of  a 
slave  to  be  applied  to  that  purpose,  if  the  slave  should 
die  before  the  period  arrives.    The  slave  must  be  in.ex« 
isteuce  at  the  time,  and  then  suit  the  description  given* 
in  order  to  comply  fully  with  the  intention  of  the  testa* 
ton    We  are  therefore  of  the  opinion  that  the  legatees 
are  entitled  to  the  slaves  wlien  they  arri^'e  at  full  a^e« 
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and  not  previously;  and  as  the  estate  necessary  to  ena-  Hughks 
ble  the  executors  to  satisfy  the  bequeSt,  has  to  i^cmain  iit  Hugsu. 
their  hands  until  that  time,  the  puofits  arising  from   It,  ^ 

i¥ill  belong  to  the  estate,  and  be  carried  into  the  residue 
um,  and  not  belong  to  these  legatees. 

The  testator  in  the  last  clause  in  the  will  directs  his  ,  The  xrord  cWl" 

^     ,     ,      J.    .,    J  ,*        ...J  dren  18  to  be  coil 

remainmg  property  to  be  divided  among  his  children,  strned  not  to  eni 
It  IS  contended  that  the  expression  here  used,  does  not  drcn^uSeMtheU 
include  grandchildren,  and  therefore,  that  they  take  no  {he  vSi? reqolrin" 
interest  in  that  part  of  his  estate  embraced  in  this  resi-#  ""ch  a  conBimc- 
duary  devise.    The  wbrd  children  is  construed  not  to  \*iiich  the  grand- 
embrace  grandchildren,  unless  there  be  something  con-  brace'd^bj*  a?c 
tained  in  the  will  which  manifests  the  testator's  inten-  fofjfa-drtn^*"^ 
tion  by  the  use  of  the  word,  to  include  not  only  his 
children,  but  also  his  grandchildren.    In  this  clause   he 
uses  the  word  heir  first,  dnd  then  children,  and  seems  to 
refer  to  Ihe  same  pi^i-sons  throughout.    He  must  be  un« 
dersltM^d  therefore^  as  having  used  the  term  children  as 
synonymous  with  heirs.    We  think  he  intended  to  us6 
it  in  that  sense,  and  did  not  intend  to  exclude  his  grand 
children,  especially  as  he  says  in  the  same  clause,  tbiat 
in  finally  settling  up  his  estate,  it  must  be  done  so  that 
to^h  hdr  shAll  equally  participate^  not  ih  the  iiettlenAent 
merely,  as  we  understiand  him,  but  in   the  balance  of 
the  estate,  not  previously  disposed  of. 

In  disposing  of  these  questions  in  the  Court  below^ 
the  Chancellor  gave  the  saihe  constructfon  to  the  will 
which  has  been  given  to  it  in  this  opinion,  except  that 
he  made  no  discriminatioil  between  the  devise  of  the 
land)  and  the  direction  concerning  the  slaves,  but  de- 
creed that  the  devisees  werei  entitled  to  the  immediate 
possession  and  enjoyment  of  both  land  and  slaves.  In 
this  we  think  he  erred  in  regard  to  the  slaves,  and  for 
this  ^rror  alone,  the  decree  must  be  reversed. 

As  it  respects  the  cross  errors  assigned,  objecting  to 
the  commissioner's  report  and  the  decree,  for  failing  to 
allow  rent3  on  the  land  devised  from  the  death  of,  the 
testator,  it  is  only  necessary  to  remark,  that  it  does  not 
appear  that  any  rents  had  accrued,  or  that  the  land  was 
YoL.  Xn.  16 
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Graves-  Jn  t  condition  to  yield  annual  profits.  No  testimony 
Cook'bAdm'x.  "was  adduced  on  the  subject  before  the  commissioner, 
nor  any  exception  taken  to  his  report  on  this  ground. 
The  cross  errors  must  therefore  be  considered  unavaiU 
ing.  But  as  the  decree  has  to  be  reversed  for  the  error 
indicated,  an  inqUify  may  be  made  upon  this  point  upon 
the  return  of  the  cause  to  the  Court  below. 

Wherefore  the  decree  is  I'eversed,  dnd  cause  remanded 
for  further  proceedings  and  decree  in  conformity  with 
this  opinion.  Each  party  must  pay  their  own  costs  in 
this  Court. 

Gkmons  for  plaintiffs ;  Speed\and  Williams  &  Graves^ 
for  defendants. 


MijiDAMts*    Graves,  Judge  of  Fayette  County  Courts 

vs  Cook's  Administrator, 

Case  28.  Error  to  the  Payettb  Circuit  Court^ 

County  Court  Jurisdiction  4 

^^^y  ^'  iuooB  MiKSHALL  delivered  tbe  opinion  of  the  i)oiut 

At  a  regular  term  of  the  Payette  County  Court,  held 

dc"u?o*S^''of  "e  <>n  the  second  Monday  in  June,  1851,  by  Benjatnin  F, 

ciicuit  CourL  Graves,  wjjo  had  been  recently  elected  Presiding  Judge 
thereof,  the  administrator  of  Sarah  S.  Cook,  presented 
and  offered  to  file  a  petition  for  the  settlement  of  her 
estate,  as  an  insolvent  estate.  But  the  Presiding  Judge 
then  holding  said  Court  as  sole  Judge,  refused  to  permit 
the  petition  to  be  filed  in  said  Court,  on  the  ground 
that  it  must  be  filed  in  his  ** Quarterly  Court-"  The 
administrator  petitioned  the  Circuit  Court  of  Payette 
County  for  a  mandamus  to  compel  B.  P.  Graves'  to  al- 
low said  petition  to  be  filed  in   the   Payette  County 
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Court.    The  response  of  Graves  admits  his  refusal  to        Qravi» 
allow  the  petition  to  be  filed  in  the  County  Court,  as  Cook's  Aum'i. 
proposed,  and  maintains  that  the  jurisdiction  of  the  case  ^ 

presented  by  the  petition,  belonged  to  him  as  Presiding 
Judge  of  the  Fayette  County  Court,  at  his  quarterly 
terms  provided  by  law,  and  not  to  the  Fayette  County 
Court,  in  which  the  application  was  made.  A  man- 
damus was  awarded  by  the  Circuit  Court  according  to 
the  prayer  of  the  petition;  and  the  sole  question  pre- 
sented by  the  record,  is,  whether  the  cognizance  of 
petitions  for  the  f^ettlement  of  insolvent  estates,  belongs 
to  the  Presiding  Judge  in  the  ordinary  County  Court,  or 
to  the  same  Judge  in  his  quarterly  Court. 

Prior  to  the  passage  of  the  act  of  March  11th,  1851,  couniy  Counjn- 
no  ofganizc  County  Courts  in  the  several  counties,'  [|j*|y5J^'^  ^'^°' 
{Sess.  aciSf  1850-1^ page  40,)  the  County  Court,  as  fa- 
miliarly known,  was  composed  of  three  at  least,  and 
for  some  purposes  of  a  majority  of  the  Justices  of  the 
Peace  commissioned  for  the  County.  These  Justices 
had,  severally,  jurisdiction  in  civil  cases  upon  contracts 
not  exceeding  $50,  and  also  in  certain  minor  torts,  and 
in  certain  preliminary  proceedings  in  criminal  cases ; 
and  for  the  exercise  of  their  civil  jurisdiction,  they  were 
required  to  hold  regular  quarterly  terms  or  Courts. 
This  jurisdiction  may  be  designated  as  personal  to  each 
justice,  and  did  not  belong  to  the  Couniy  Court,  though 
composed  of  the  Justices.  Bui  in  addition  to  a  very  limit- 
ed appellate  jurisdiction  in  civil  cases,  and  u  very  special 
jurisdiction  of  a  criminal  or  quasi  criminal  character, 
that  Court  was  vested  with  very  important  powers,  of 
great  interest  to  the  community,  and  for  the  exercise 
of  which,  occasions  were  constantly  occurring.  Among 
these  powers,  were  certain  matters  affecting  the  police 
of  the  county,  the  county  revenue  and  its  appropria- 
tion, also  the  establishment  of  roads,  mills,  ferries,  &c., 
the  probate  of  wills,  the  appointment  of  administrators 
andguiirdians,  and  settling  with  these  and  other  offi- 
cers. The  present  Constitution  having  prescribed  a 
radical  chajnge  in  the  organization  of  the  ^ourt,  thede^ 
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Gkates        tails  of  which  were  left  to  the  legislation  of  the  fir^i 
Cook's  Adm'r.   General  Assembly  to  meet  after  its  adoption;  the   act, 
^   of  1851,  above  referred  to,  was  intended  to  carry  into 
eflect  the  requisitions  of  the  Conf^titution,  on  this  sub- 
ject. 

The  33d  section  of  the   4th   article  of  the  Constit\\- 


The  constiiit-  tion,  declares  that  "the  jurisdiction  of  the  County 
iS^rto"^^^^  C9urts  shall  be  regulated  by  I'aw;  and  until  changed; 
W*°^*ti^^^  ii}  t(ie  County  Courts  of 


l|i^^^^  C9uns  shall  be  regulated  by  I'aw; 
ffi  .^n°"  *  ?^  shall  be  the  same  now  vested  in  the 
hp  rfgnUi^d  Ipy  this  State."  The  second  sectiop  of  the  act  of  1851, 
declares  that  a  County  Court,  composed  of  the  Presiding 
Mciion**''of*the  Ju^ige,  (except  when  the  Justices  of  the  Peace  are  as- 
aci  of  mi,  the  soci^^tejj  vjth  him,  as  provided  for  in  relation  to  county 
compoied  of  On;  claim!^  and  expenditures^  shall  be  held  ^t  the  same  times 
iiHo  b«f  hcld^ai  and  plf^ces  9.S  the  cxistiijg  County  Coujfts  are  held,  and 
indJuccsiMhe  shall  have  the  same  pQ\>er  and  jurisdiction,  &c.  And 
County    Couits  besides  providing  for  the  exercise  of  these  powers  by 

then  W6rc  held,      ,      ^      '         ^       -        '    ,  .  •        ....        .     .        .        .V      '    .      . ' 

andcxerciie  the  the  County  Court,  anq  identiryipg  it  in  detnil  with  the 
3*uiTiSiaron'^  Ac,  pre-existing  County  (-ourt,  it  vests  in  the  Presiding 
connly'^  levy 'and  ^"^^8^  the  pre-existing  jurisdiction  of  a  Justice  of  the 
expenditure  ot  Peace,  and  enlarges  the  same  in  civif  cases  from  fifty  up 
Hs  the  roiinty  to  onc  hundred  dollars,  and  provides  that  he  shall  hold 
So"e^jxc1c^ied!  quarterly  terms  in  each  year,  which  as  already  st?ited, 
had  been  required  of  Justices  of  the  Peace  for  the,  exer- 
cise of  their  jurisdiction  in  civil  cases. 

^^si  tlic  act  vests  in  the  same  oflicer  and  under  the 
sgmc  official  designation,  distinct  powers  and  jurisdic- 
tion whjch  had  previo\jsly  belonged  to  two  distinct  and 
separate  tribunals  known  by  diflerent  names,  it  could 
scarcely  be  expected  that  in  expressing  the  details  ne- 
cessary to  be  provided  for,  there  should  be  perfect  clear- 
ness and  perspicuity.  In  the  16th  and  17th  sections  of 
the  act  which  relate  particularly  to  the  settlement  of 
insolvent  estates,  there  are  various  expressions  which 
might  be  applied  indifferently  to  the  personal  jurisdic- 
tion of  the  Presiding  Judge  as  a  Justice  of  the  Peace, 
or  to  his  jurisdiction  as  the  successor  of  the  old  County 
Court ;  while  there  are  other  expressions  which  indi- 
cate that  the  proceeding  is  to  be  had  in  the  County 
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Cpurt  alone,  ancj  others  again  which  would  seem  to  ex^  ^^^"^ 
elude  ft  from  that  tribunal.  It  would  be  a  needless  cook'8Apm'». 
trouble,  Reading  to  no  satisfactory  conclusion,  to  attempt 
the  ascertainment  of  the  legislative  intention  by  count- 
ing and  weighing  against  each  other;  these  apparently 
mcpnsistenl  expressions.  If  full  force  be  given  to  each 
or  them  the  result  of  their  contradiction  rpust  be  uncer- 
tainty and  confusion.  While  there  should  be  no  doubt 
that  those  who  passed,  and  at  any  rate  those  who  fra* 
rned  the  act,  had  in  their  minds  a  general  purpose  and 
idea  in  reference,  to  which,  the  language  and  provls- 
ions  of  the  J\ct  were  \o  them,  harmonious  and  intelligi- 
ble. 

If  we  confine  our  view  to  the  16th  and  17th  sections,  ,  The  Pre^idin^ 

Judga     01    I  n  e. 
we  should  not  discover  the  general  object  and  character  Ooonty  Court  ay 

of  the  act,  and  might  find  the  construction  more  and  couruyCoorthaJ 

more  doubtful.     But  upon   considering  the  whole  act,  ilJ^^'fh^^idmiSiS 

we  percerve  that  the  obiecl  was  to  provide  a  successor  trationof  insol- 

s  r^  r^    ^  /.  .!.*  '*^"^  cslaiea   on 

to  the  pre-existing  County  Court,  and  to  mvest  m  that  ihc  pctujon   of 

successor  the  |)pwem  also  of  a  Justice  of  the  Peace^  to®,  bp4  "o'aul 
We  perceive  also  that  the  act  gives  to  this  new  officer  ^jan%^whea 
in  one  or  the  other  capacitv,  a  iuri>^diction  m-^ater  tJvifl  n^ceaaar^forth*. 
had  belonged  to  either  or  both  of-  his  predeoessors.. 
His  jurisdiction  in  ordinary  civil  cases,.oras  a  JustiU>eof 
the-Peace,  is  increased  frpm  $50  to  $100,  His  jujisdic- 
»ion  subject  to  the  conlrHQj  of  the  Circuit  Judge  and  the 
Circuit  Court,  to  direct-  the  adminrstratron  of  Insolvent 
estates  on  petition  of  t-lie  adnynfetratof  or  executor, 
and  to  authorize  the  sale  of  lands,  when  necessary  for 
the  payment  of  the  decedent's  debts,  is  as  to  amount  of 
estate  or  indebtedness,  unlimited.  And  the  question  is, 
in  what  character  is  he  to  exercise  this  jurisdiction?  Is 
it  given  to  him  as  a  Justice  of  the  Peace,  or  as  the  suc- 
cessor of  the  County  Cqurt  and  the  recipient  of  its 
powers?  A  justice,  as  such,  never  had  this  power  or 
any  part  of  It.  But  the  County  Court  not  only  had  the 
power  of  making  settlements  with  executors  and  ad- 
tninistrators,  which  for  many  years  had  been  exercised 
through  its  commissioners,  but  by  an.^ct  pf  March  4th, 
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Gbavi«  1S50,  {Sess.  acts,  1849-50,  page  42,)  it  is  provided  that 
£:ooK'si^DM'Bi  where  the  assets  of  an  insolvent  decedent's  estate  do 
not  exceed  $600  by  the  inventory  and  appraisement, 
the  executor  or  administrator  may  call  all  of  the  credi* 
tors  before  the  commissioners  to  establish  their  claims, 
which  shall  be  paid /TTo  ra/a,  subject  to  the  supervision 
of  the  County  Court,  which  is  authorized  to  direct  a 
^ale  of  the  decedent's  land  if  necessary  to  pay  hia 
debts. 

Here  then  was  substantially  the  same  power  in  the 
County  Court  and  its  commissiopers,  in  cases  where  the 
assetts  did  not  exceed  $500,  as  is  given  by  the  16th  sec- 
tion, >vithout  reference  to  the  amount  of  assetts. 

The  act  of  1851,  expressly  puts  the  Presiding  Judge 

The  Cottnty  jn  the  place  of  the  previous   commissioners  in  makinff 
Court    Jiidsre  by  ,      '^  *      ,  .       .  ,  r^  r^ 

the  act  Qi  \M\,  settlements.    And  it  gives  to  the  new   County  Court, 
phcc*  of*    the  consisting  of  the  Presiding  Judge  alone,  (except  in  the 

Comity      Court  ^ases  above  designated,)  the  same  powers  that  were  pos- 
comrniBSioneri,  t^  <• 

«nder  ihc  act  of  sessed  by  the  old.     By  this  2d  section,  the  power  of  the 

powern  as  Judge  former  County  Courts  over  the  lands  of  insolvent  dece- 

»ra"c?weMite  ^^nts,  whose  personal  assetts  did  not  exceed  $500,  and 

yiih  Ihc      old  Qf  directing  a  wro  rata  payment  of  his  debts,  devolved 
County     Court,  ,      ^     i ,.        t,  ,.        .^^  ri 

^-^ich  Court,  if  upon  the  rresidmg  Judge  as,  and  m   the  County  Couii. 

actti  do'^not  ex-  The  IGth  section  takes  off  the  limit,  or  in  other  words 

[ofdcT^a^aale^of  increases  the  jurisdiction, , and  prescribes  the  mode   of 

wal  «'{*te.   By  aotifying  or  calling  in  the  creditors,  and  of  trying  or  re- 

theact  of  1861,  ferring  to  the  Circuit  Court  or  its  Judge,  disputed  ques* 
tlie  limit  of  •SCO     .        **  e>  i  ^ 

13  taken  off.  and   tions. 

jud|?ai"jud?e"of      There  is  nothing  in  the  act  which  indicates  an  inten, 
thcCoantyCouri  ^ion  to  diminish  the  jurisdiction  of  the  Coualy  Court, 

proper,  has  the   ^.  ,      i         •      i  .         .       i      i^  i 

juriadiction    of  Jhe  mere  doubt  whether  oertam  expressions  in  the  IGib 

Snd^^ening'anda  and  17th  sections,  may  not  more  properly  refer  to. the 

clencTof^pcraon  Presiding  Judge,  acting  as  a  Justice  oif  the,  Peace,  or 

aity  to  pay  dcbia.  personally^  rather  than  to  hin^  as  constituting  the  Coun- 

rate  jurisdiction  ty  Court,  or  acting  in  it,  and  even  the  certainty  that 

ihe*Pe»ce!^*       the'y  are  inappropriate  in  this  last  application,  cannot 

be  deemed  sufficient  to  change  the  clear  and  necessary 

import  of  the  Sd  section.    But  that  section  is  entitled 

to  control  the  loose  and  contradictory  language  of  the 
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lolhers.  Then,  when  the  assets  of  an  insolvent  decedent .  G*a¥«» 
are  not  more  than  $dOO|  the  Presiding  Judge  would  Cook'sAdii'k/ 
have  had,  under  the  second  section,  jurisdiction  in  the 
County  Court,  and  as  the  successor  of  the  former  Coun- 
ty Court,  and  we  think  It  may  be  assumed  with  reason- 
able certainty,  that  it  was  not  intended  either  to  Xzkt 
that  jurisdiction  away  from  the  County  Court  altogeth- 
^r^  or  to  give  the  jurisdiction  to  the  same  officer  in  a 
different  tribunal  or  character,  whep  the  assets  exceed 
1500. 

We  might  quote  strong  words  from  the  16th  section, 
to  show  that  the  proceeding  was  to  be  in  the  County 
Court.  We  do  not^  however^  deem  it  necessary.  We 
are  satisfied  that  the  jurisdiction  given  in  the  case  of  in- 
solvent estates^  is  but  an  enlargement  of  the  previous 
jurisdiction  eJtlstingin  the  County  Courts;  and  that  as 
the  enlarged  jurisdiction  given  to  the  Presiding  Judge 
in  ordinary  civil  cases,  belongsl  to  him  as  a  Justice  of 
the  Peace,  and  is  to  be  exercised  at  his  quarterly  Courts, 
so  the  enlarged  jurisdiction  over  settlements  and  the 
land  of  insolvent  decedents,  belongs  to  him  as  the  Coun- 
ty Court,  and  is  to  be  exercised  by  him  in  that  Court. 

This  question!  and  its  decision,  are  of  importance  to 
the  public,  notonly  from  the  fact  that  the  County  Courts 
sit  more  frequently  than  the  quarterly  Courts,  but  also 
from  the  fact  that  the  County  Court  has  its  clerk,  and 
the  laws  provide  for  the  careful  preservation  of  its  re- 
cords, and  that  the  proceedings  under  the  16th  section 
of  this  act  may  become  necessary  muniments  of  title  to 
real  estate.  These  Considerations  are  entitled  ia  some 
weight,  tho*  they  might  not  be  decisi  ve  in  giving  construc- 
tion to  the  statute.  Nor  is  the  suggestion  to  be  disre- 
garded, that  the  fees  of  the  j^residing  Judge,  and  p^- 
haps  the  sufficiency  of  his  conspensation,  depend,  to 
some  extent t,  upon  the  qaestioft  whether  cases  of  this 
character  are  to  be  cognizable  In  the  County  Courts,  oif 
in  his  quarterly  Courtsi  in  which  he  is  his  own  clerks 
and  entitled  to  fees  as  such*  Whether,  under  the  con-* 
struct len  which  We  have  adopted,  the  Presiding  Judge 
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ALi-suf  would  be  entitled  to  no  fees  except  the  allowance  fof 
HAasKTT.  making  the  settfemcnt  itself  with  the  executor  or  ad- 
ministrator, is  a  question  not  presented.  Whether,  for 
the  sake  of  giving  him  the  fees  of  the  entire  proceedingt 
it  should  be  transferred  from  the  County  Court  to  his 
quarterly  Court,  is  a  question  for  the  Legislature,  and 
not  for  this  Courts 

We  are  of  opinion  that  the  administrator  had  a  right 
to  file  his  petition  in  the  County  Court.  Wherefore, 
the  judgment  awarding  the  mandamus  is  affirmed. 

Graves  for  plaintiff;  Harrison  and  Hunt  for  defend- 
ants 


•tattd. 


andDbt.  All8upt)5  HaBsett. 

Com  29.  Appeal  from  titls  Spxncbr  CiRcvtf; 

Practice.    Bills  of  Exceptions, 
/uty%  Juuca  Marshall  delivered  the  opinion  of  tbo  Court. 

In  this  case,  the  paper  purporting  to  be  a  bill  of  ez-' 
The  eaie  ceptions^  setting  out  the  evidence  and  proceedings  on 
the  trial,  v/h%  not  signed  or  sealed  by  the  Judge,  nor 
spread  at  large  on  the  record*  There  is  dn  entry  upoii 
the  record,  stating  that  'Uhe  defendant  tendered  a  bill 
of  exceptions,  which  being  signed  and  sealed  by  the 
Court,  is  ordered  to  be  Qled  and  made  a  part  of  the  re* 
cord."  But  the  clerk,  in  reference  to  the  paper  copied 
as  a  bill  of  exceptions,  states  that  from  neglect,  or  som^ 
other  cause,  unknown  to  him,  it  was  not  signed  by  the 
Court.  And  the  question  is  piade  whether  the  paper 
copied  into  the  transcript  before  us*  is  to  be  regarded 
ts  a  bill  of  exceptions. 
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Tht  object  of  a  Wll  of  exceptions  is,  to  place  upon        Ai.liw 
the  record  matters  which  otherwise  would  not  appear      Hassstt. 
upon  it.    And  when  properly  authenticated,  it  is  enti-  a  bill  of  ezetp* 
tied  to  the  same  faith  as  evidence  of  the  facts  which  it  i!?"".'?;5!fJ'4iJI 

spread  upon  tne 

itatesi  as  the' regular  entries  upon  the  record  or  order  order  book  of  th« 

^    .      ^  «».  1      1 .11     I.  .         .  Court,  w  enuiled 

book  of  the  Court.    When  the  bill  of  exceptions  is  ac-  lo  fail    credit: 

tually  spread  at  large  upon  the  order  book,  it  stands  ^^^^^^>  *^* 

upon  precisely  the  same  footing,  and  is  entitled  to  the 

same  verity  as  the  ether  entries  evidencing  the  acts  and 

proceedings  of  the  Court,  and  is,  like  the  other  entries, 

sufficiently  authenticated  by  the  signature  of  the  Judge, 

made  as  usual  at  the  end  of  the   record  of  each  day's 

proceedings:  (Hardin*s  Rep.^   166.)    The  practii6'e  of 

spreading  the  bill  of  exceptions  at  large  upon  the  order 

book,  if  it  ever  prevailed  extensively  in  this  State,  was 

doubtless  found  to  be  exceedingly  inconvenient  and  bur* 

thensome,  and  is  now  generally  if  not  universally  omitted. 

But  It  was  dispensed  with,  in  virtue  of  a  consent  of 

parties  that  the  bill  need  not  be  copied  on  the  order 

book,  but  should  be  filed  with  the   papers  and  made  a 

part  of  the  record,  and  copied  into  any  transcript  which 

should    be  made  out,  &c.    This  consent  is  still  set  out 

by  some  clerks  in  makmg  up  the  order  for  filing  the  bill 

of  exceptions.    But  as  it  has  become  a  matter  of  course 

to  file  the  bill  without  spreading  Its  contents  on  the  re. 

cord^  the  consent  that  it  shall  be  so  filed  is  sometimes  o- 

mitted  in  tlie  erder. 

A  proper  bill  of  exceptions,  being  of  equal  dignity  ^he  fiffnatuFe  k, 
and  verity  with  any  other  part  of  the  rscord,  must,  un-  MAionhe  Judi:6 
kss  actually  spread  upon  the  reeord,  have  some  pecQ«  every  bm  of  ex- 
liar  authentication  to  identify  the  instrument  and  verify  tpreflSTvpea  the 
its  con^tents.    The  seal  of  the  Judge,  as  is  evident  from  ^'^^^  ^^^ 
ancient  statutes  and  authorities  on  the  subject,  6f  his 
stgnatare  aad  seal,  eenstituted  the  essential  part  of  this 
authentication,  which  could  not  be  dispensed  with  un^ 
less  the  bill  was  actually  spread  ttjf>on  the  record.    In 
Wa$iinfUn  vs  McG^e,  (3  Dana,  446,)  the  Court,  in  no- 
ticing the  objection  that  the  bill  of  exceptionrwaanot 
sealed  by  tbeJudge,*say,  **A  seal  is  net  necesi^tvy  w^heii* 
Vol,.  XII.  17 
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▲LLtvr 
Hasibtt. 


Though  the  re- 
eofA  roar  eUte 
thita  bill  of  es- 
eeptioiui  was 
■ifned  and  Mai* 
edbythe  Jadge, 
and  made  part 
of  the  record  yet 
If  the  eifaaittre 
andeaal  of  the 
Jiidge  be  not  in 
fftci  placed  to 
the  paper,  it  can* 
not  be  re^rded 
aa  part  of  the  ce- 
•ord. 


the  bill  of  exceptions  is  spread  upon  the  record,  and 
made  a  part  thereof,  as  in  the  present  case."  And  in 
Nancy  vs  Sneall^  (6  Danot  148-9,)  where  the  exceptions 
were  taken  at  the  proper  time,  and  drawn  up,  and  sign* 
ed  and  sealed  by  the  Judge  during  the  term,  but  not 
being  then  spread  upon  the  record  wei*e  entered  at  a 
subsequent  term  nunc  pro  tunCf  this  was  deemed  a  full 
compliance  with  the  statute  of  1798.  And  the  Court 
say,  "If  entered  on  the  record  at  the  time,  the  seal  of 
the  Judge  Is  not  necessary ;  if  not  entered  on  record, 
the  seal  is  required,  and  is  sufficient  of  itself  to  authen* 
tieate  the  exceptions."  In  each  of  these  cases,  the  ob- 
jection was  to  the  want  of  a  seal^  and  it  may  be  inferred 
that  in  each  case  the  bill  of  exceptions  was  signed  by 
the  Judge.  In  the  present  case  there  is  neither  signa- 
ture nor  seal.  And  if  it  could  be  assumed  that  in  speak- 
ing of  the  bill  being  or  not  being  spread  upon  the  re- 
cord, the  Court  referred  merely  to  the  existence  or  nou' 
existence  of  an  order  directing  it  to  be  filed  and  made 
a  part  of  the  record,  still  the  cases  do  not  intimate  that 
such  an  order  would  be  sufficient  to  identify  and  au« 
tbenticate  a  paper  without  either  seal  or  signature. 

If  it  be  true  as  stated  in  the  entry  in  this  case,  that 
a  bill  of  exceptions  was  tendered  and  being  signed  and 
sealed  by  the  Court,  was  ordered  to  be  filed,  &c.,  the 
paper  which  has  been  copied  does  not  answer  the  des« 
criptton,and  is  not  identified,  and  therefore  is  not  veri- 
fied by  the  order.  Being  without  signature  or  seal,  it 
does  not  come  up  to  the  proper  aharacter  of  a  bill  of 
exceptions— ^is  without  the  requisite  evidence  of  its  own 
verity  and  authenticity,  and  its  title  to  credit  rests  sole- 
ly upon  the  fact  that  it  purports  to  be  a  bill  of  except 
ceptions  in  this  case,  and  is  copied  and  transmitted  by 
the  Clerk  as  the  bill  of  exceptions  referred  to  in  the  or- 
der, though  it  lacks  the  essential  requisites  of  the  in- 
strument therein  described.  If  absolute  credence  is  to 
be  given  to  the  record  entry  that  a  bill  of  exceptions 
was  signed  and  sealed,  &c.,  then  it  is  absolutely  certain 
that  the  paper  transcribed  in  the  record  before  us.  Is 
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not  the  bill  of  exceptions  referred  to;  uiid  being  with-  Allium 
out  signature  or  seal  or  recognition  by  the  Court,  it  has  Hahmtt. 
rot  the  slightest  claim  to  the  character  and  credence  of 
a  record.  It  is  not/xr  ^e  a  bill  of  exceptions,  and  it 
derives  no  aid  from  the  record  entry,  because  it  varies 
most  essentially  from  the  instrument  therein  described. 
If  then  the  entry  of  record  is  partly  false,  how  far  is  it 
entitled  to  credit?  If  the  Clerk  made  a  false  or  mista* 
ken  entry  upon  the  order  l)ook,  how  far  shall  his  opin- 
ion  that  this  paper  is  the  bill  of  exceptions  referred  to, 
be  relied  on  for  its  identification  ?  And  is  the  paper  to 
acquire  the  character  and  verity  of  a  record  from  the 
opinion  or  statement  of  the  Clerk  contradicting  the  re- 
cord itself? 

This  may  be  the  real  paper  presented  to  the  Court  as 
a  bill  of  exceptions,  it  may  have  been  approved  of  by 
the  Judge,  and  he  and  the  counsel  and  the  Clerk  may 
have  supposed  it  had  been  signed.  But  however  we 
might  be  disposed  to  believe  these  facts,  we  are  con- 
strained to  the  conclusion  that  the  paper  can  not  be  re* 
garded  as  a  bill  of  exceptions  forming  a  part  of  the  re^* 
cord.  There  is  then  no  full  record  of  the  evidence  and 
proceedings  on  the  trial.  And  although  there  are  two 
regular  bills  of  exceptions  presenting  single  points  de« 
cided  by  the  Court,  they  contain  but  a  partial  and  lim*^ 
ited  statement  of  the  evidence,  not  sufficient  to  show 
that  the  decisions  complained  of  Were  erroneous  to  th^ 
prejudice  of  the  plaintifT  in  error,  or  at  least  not  sulB* 
cientto  show  any  error  for  which  the  judgment  should 
be  reversed.  It  is  true  the  piainliff  was  allowed  not- 
withstanding the  objections  of  the  defendant  to  read 
title  papers,  which  being  irrelevant  in  this  action  of  for- 
cible  entry  and  detainer  should  have  been  rejected. 
But  they  were  admitted  under  the  express  restriction 
that  they  were  to  be  considered  only  in  reference  to  the 
question  of  boundary.  And  although  most  of  them 
seem  to  have  had  no  application  to  that  question  as  pre* 
tented  in  this  case,  and  may  have  been  therefore  a  use- 
less incumbrance  upon  the  trial  and  on  the  record,  we 
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McCawlky     cannot  in  the  absence  of  the  other  evidence,  say  that 
Bto'w*        they  misled  the  jury. 

" Wherefore  the  judgment  is  affirmed.    But  in  taxing 

the  costs  recovered  in  this  Court,  the  Clerk  is  directed 
not  to  charge  the  plaintiff  in  error  with  the  cost  of 
copying  the  title  papers  read  in  evidence  by  the  plain- 
tiff below,  except  the  deed  from  Welch  to  said  plain- 
tiff. 

Monroe  and  Riley  for  appellant;  Harlan  for  appel- 
lee. 


•Cbancbrv.    McCawley's  adm  x.  t;^  Brown's  adin*r.  &c. 

Case  30.  Error  to  the  Livingston    Circuit. 

Awards.     Former  adjudication, 

July  i.  '  JvDGc  Hisff  delivered  the  opinion  of  the  C6urt. 

This  suit  was  instituted  by  McCawley  in  his  lifetime, 
•  The  eMe  *"^  ^^^^^  ^^^  death  revived  by  his  administratrix  against 

^tfttod.  the  administrator  and  heirs  of  G.  A.  Brown,  dec'd.,  to 

enforce  an  award.  It  appears  that  McCawley  had  sued 
Brown  in  his  lifetime  to  recover  certain  demands  against 
him  for  boarding«  services,  &c.,  that  Brown  died  before 
it  was  tried,  and  after  Brown's  death  Wm.  M.  Mayna- 
diet  and  certain  other  persons  jointly  with  him,  execu- 
ted a  penal  bond  to  McCawley  conditioned  to  submit  all 
matters  Ih  controversy  between  him  and  Brown,  dec'd., 
t6  certain  named  arbitrators,  and  to  abide  by  and  per- 
fbrm  their  award.  ThiA  arbitration  bond  was  executed 
by  said  Maynadier  several  days  before  be  had  been  ap- 
pointed administrator  of  Brown's  estate,  and  it  would 
.seem  that  neither  of  the  obligors  in  said  bond  at  its  date 
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had  any  right  or  authority  to  bind  the  estate  of  Brown  McCawlbi 
by  any  such  agreement.  Butwaiving  the  question  as  Brown 
to  whether  the  sul)sequent  appointment  of  Maynadier 
would  relate  back  to  the  date  of  the  bond,  and  make  it 
valid  and  binding  upon  him  in  his  character  as  admin- 
istrator, it  is  obvious  that  Brown's  estate,  either  theperso-  An  « ward  not 
nal  assettsmthe  hands  of  the  admmistrator,  or  thereat-  terms  or  the  mib* 
ty  descended  to  his  heirs,  could  not  be  reached,  nor  biirding. 
would  his  administrators  or  heirs  be  bound  by  the  award 
exhibited  in  complainant's  bill,  unless  it  had  been  made 
in  accordance  with  the  terms  of  the  arbitration  bond, 
and  by  tt>e  arbitrators  therein  named,  which  was  not 
done.  It  appears  that  two  of  the  three  persons  named 
as  arbitrators  in  the  bond,  refused  or  failed  to  act  as 
such;  and  two  other  persons  were  substituted  in  their 
place  without  any  authority  whatever  from  the  admin- 
istrator  or  heirs  of  Brown,  dec'd.,  who  made  out  the 
€Z  parte  award  in  question.  It  seems  that  McCawley 
being  conscious  that  this  award  thus  procured  to  be 
made  by  persons  of  his  own  selection,  in  the  absence 
and  without  the  knowledge  or  consent  of  the  adminis- 
trator or  heirs  of  Brown,  dec'd.,  could  have  no  validity, 
procures  a  man  by  the  name  of  Jewett,  and  another  by 
the  name  of  Walters,  to  accept  or  ratify  the  said  award 
in  writing  endorsed  thereon,  and  signed  by  them  as  the 
agents  of  the  administrator  Mnynadier,  and  of  the  heirs 
of  Brown,  dec'd.  But  the  complainant  has  wholly 
failed  to  prove  the  rgency  of  Jewett  or  Watters,  which 
is  denied  in  the  answer  of  Dallam,  the  present  adminis- 
trat6r.  And  in  fact  Jewett's  deposition  is  taken  by 
complainant,  but  he  proves  that  he  had  no  authority  asi 
agent  either  of  the  administrator  or  heirs  of  Brown* 
dec'd.,  to  accept  or  ratify  the  said  award,  and  that  i* 
was  expressly  agreed  at  the  time  be  signed  the  endo^e- 
ment  of  acceptance  that  he  was  not  agent,  and  was  act- 
ing wUhout  authority,  and  that  his  acceptance  of  the 
award  should  have  no  effect  unless  subsequently  ratified 
by  Maiynadier ;  the  said  award  mutt  be  therefore  re- 
garded 9S  a  nullity,  unless  life  and  validity  should  be  oth- 
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McCawlev      erwijie  given  to  it,  and   it   is  attempted   therefore   to 
BsowK        prove  that  Dallnm,  the  present  administrator,  (Mayna« 
"  dier  having  been  removed,)  had,  after  his  appointment, 

admitted  the  ciaim  evidenced  by  this  award,  and  prom- 
ised to  pay  it.  But  the  only  witness  by  whom  this 
proof  is  made,  is  successfully  impeached,  and  shown  to 
be  unworthy  of  credit,  by  a  number  of  witnesses  exam* 
ined  indifferently  on  the  part  of  both  complainant  and 
defendants.  It  is  true  that  complainant  anticipating 
heM  ''revioufi'  ^^^^  ^^*^  award  could  not  be  sustained,  has  by  an  altei- 
litigaied  nnd  sol-  native  prayer  in  the  bill,  asked  that  he  may  be  permit- 
ties,  as  ev?denu'  ted  to  go  behind  the  award  and  behind  the  common  law 
luUub^tlertl  *"*^  brought  against  Brown  whilst  living,  and  which 
"Till  tt*T*^  ***  ^^^  ^^^^^  ^**^  death  dismissed  agreed ^  and  recover  upoa 
the  original  consideration  upon  which  the  demand  was 
founded.  And  iu  this  view  the  complainant  in  the  bill 
states  the  consideration  to  have  been  for  services  ren- 
dered by  McCawley  for  Brown,  as  agent  in  giving  at- 
tention to  a  1200  acre  tract  of  laud  and  ferry  appurte- 
nant lying  on  the  Ohio  river,  at  the  mouth  of  Cumber- 
land river.  Sanders,  the  only  witness  by  whom  com- 
plainant attempts  to  prove  the  claim  set  up,  makes  out 
a  state  of  case  which  would  lead  the  mind  to  the  con- 
clusion that  probably  McCawley  was  indebted  to  Brown 
rather  than  Brown  to  him.  It  is  true  that  McCawley 
was  Brown's  agent,  and  it  is  true  that  as  such  he  gave 
attention  to  the  suid  tract  of  land,  but  it  is  equally  true 
that  he  collected  the  rents  from  tenants  thereon,  and 
sold  and  used  timber  cut  and  taken  from  the  same  in 
the  absence  of  Brown,  and  not  a  doubt  is  entertained 
but  that  McCawley  retained  out  of  the  rents  and  pro- 
ceeds  arising  from  the  timber  used  and  sold  by  him,  a 
sufficient  amount  to  compensate  himself  for  his  services 
as  agent,  so  that  it  manifestly  appears  that  the  award 
attempted  to  be  set  up  by  complainant  is  invalid  if  not 
fraudu]ent,and  no  satisfactory  proof  Is  made  that  Brown 
deceased,  was  at  the  time  of  his  death  indebted  to 
ComplaiQ9i]|t*s  intestate.    Wherefore  it  is  the  opinion  of 
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this  Court  that  the  decree  of  the  Circuit  Court  be  af-     Ammmmah 

9$ 

firmed.  jRNifiNcs,  6co. 

Grigsby  and  Newman  for  plaiDliflf;  Harlan  for  defend*  ^ 

aot. 


Ammerman  v$  Jennings,  &c.  Chaxccrt* 

Error  to  thb  Harrison  Circuit.  CaseZl. 

Vendor  and  Vendee.    Equity  Jurisdictiant 
JvDes  HisB  delivcied  the  opinion  of  the  Court  jnn^  97, 

The  complainant,  Ammerman,  instituted  his  suit  in  CAseiuud 
chancery  in  the  Harrison  Circuit  Court,  against  Dick- 
son and  Jennings,  and  prays  for  appropriate  and  gen- 
eral  relief,  upon  the  following  state  of  case,  set  forth 
with  precision  in  his  bill: 

That  he  had  purchased  from  Dickson  forty-two  acres 
of  land  for  the  sum  of  $1575  00,  which  was  conveyed 
to  him  by  deed,  with  covenant  of  general  warranty  by 
Dickson,  to  whom  complainant  had  paid  the  whole  of 
the  purchase  money ;  that  said  Dickson  had  also  sold 
ninety  acres  of  land  to  one  Hugh  Levi;  that  this  forty- 
two  acres  and  the  ninety  acres  of  land,  were  parts  and 
parcels  of  a  tract  of  about  two  hundred  and  seventy- 
two  acres,  which  had  been  sold  and  conveyed  by  the 
defendant,  E.  Jennings,  to  Dickson ;  that  after  he  had 
paid  to  Dickson  the  whole  of  the  consideration  for 
the  said  forty*two  acres  of  land,  he  had  learned  that 
Jennings  had  a  lien  reserved  in  his  deed  to  Dickson,  to 
secure  the  payment  of  the  purchase  money,  and  that, 
upon  inquiry,  he  had  ascertained  that  Dickson  was  in- 
debted in  about  the  sum  of  $5000  for  the  said  two  hun- 
Ared  aind  seventy-two  acres  of  land  ;  that  after  deduct- 
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Amhrrmak  ing  the  quantity  of  land  sold  to  complainant  and  t<> 
Jbnnings,  &o.  Levi,  there  remains  still  belonging  to  Dickson  about  one 
^~~  hundred  and  forty  acres,  which  complainant  believes  to 
be  sufficient  and  ample  security  for  the  payment  of  the 
balance  of  the  purchase  money  and  interest  still  due 
from  Dickson  to  his  vendor,  Jennings,  provided  it  is  all 
immediately  made  available;  but  that  if,  by  delay,  the 
purchase  money  due,  with  accruing  interest,  is  swelled 
in  amount,  he  apprehends  danger  that  his  forty-two 
acres  of  land  will  be  made  subject  to  the  lien  of  Jen- 
nings; that  under  such  apprehension,  he  caused  appli- 
cation to  he  made  to  Jennings,  either  to  collect  his  debt 
from  Dickson,  or  otherwise  confine  his  lien  to  that  por- 
tion of  the  land  yet  owned  by  Dickson. 

To  this  bill  the  defendant,  Dickson,  filed  a  demurrer, 
CircuU^Coun!  *  which,  after  argument  of  counsel,  was  sustained  by  the 
Circuit  Court,  and  the  bill  dismissed. 

The  complainant,  in  substance,  alleges  that  not  until 
after  he  had  purchased  and  paid  for  the  land,  had  he 
been  informed  that  it  was  incumbered  by  a  lien  in  favor 
of  Dickson's  vendor,  for  the  purchase  money,  and  that 
$5000  of  the  amount  was  unpaid.  Of  course,  if  the 
allegation  be  true,  this  important  fact  was  concealed 
from  him  by  Dick«on,  whose  duty  it  was  honestly  and 
fully  to  disclose  to  complainant  the  condition  of  his  ti- 
tle. If  he  had  known  that  this  lien  existed,  he  would 
not  have  paid  the  sum  of  $1575,  the  price  of  the  land 
he  purchased,  unless  upon  condition  of  its  being  appli- 
ed to  the  payment  of  that  much  of  the  debt  due  from 
Dickson  to  his  vendor,  and  to  that  extent  discharge  his 
lien.  It  is  the  duty  of  Dickson  to  pay  Jennings,  and 
thus  remove  the  incumbrance  from  the  land  which  he 
sold  to  the  complainant  for  a  full  price,  which  has  been 
paid  to  him,  and  it  is  the  duty  of  Jennings  to  proceed, 
at  least  upon  request,  as  alleged  in  the  bill,  to  enforce 
his  lien  upon  the  residue  of  the  land  still  retained  by  his 
vendee,  or  otherwise  proceed  to  collect  his  debt,  and  he 
should  not  wait  until  Dickson  shall  sell  and  cotivey  por- 
tions of  the  land  to  others,  and  then  afterwards,  unless 
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the  purcliasers  from   Dickson  shall  pay  his  debt  by  pro     A^uuznu^n 
rata  contributions   for  that  purpose,  proceed  upon  his  Jennings,  &o. 
lien  to  subject  the  land  for  which  they  had  already  paid 
Dickson  a  full  price. 

The  case  of  the  coroplainanty  as  set  forth  in  his  bill      a  vendor  wb« 

I  .   •  ^        *  1   •        r  •*   1.1  liaiiold  land,  ^ 

IS  one  which  presents  as  strong  claims  for  equitable  re-  for  which  b<s 
lief  as  that  of  a  surety  who,  as  is  well  settled,  may  ap-  ^f\^^^  \n"ijince 
ply  to  a  Court  of  Equity  to  compel  the  debtor  to  pay  ^[ »  ^,°'' J? °^2 
his  debt,  if  due,  or  to  make  provision  for  the  payment  land,  be  requirod 
thereof,  so  as  to  quiet  bis  apprehensions  or  exonerate  iien  upon  ihe  un 
him  from  responsibility.    (See  1st  Story's  Equity,  593.)  Sy*t£'lir«^T2Ji 

It  is  true  that  complainant  is  not  liable  personally  as  ^®=  B^zf^^^* 
a  surety  by  contract.  Yet  his  land,  for  which  it  seems 
he  paid  an  adequate  consideration,  is  liable  and  bound 
for  the  debt  of  another,  for  the  payment  of  which  he 
did  not  intend  to  become  liable,  and  for  which  be  did 
not  know  when  he  purchased  that  his  land  was  liable^ 
The  case,  as  presented  in  the  bill,  is  within  the  jurisdic- 
tion of  a  Court  of  Chancery,  which  is  the  only  appro- 
priate tribunal  in  which  to  seek  and  obtain  relief  in  this 
and  cases  of  like  character. 

Wherefore,  the  decree  of  the  Circuit  Court  is  revers- 
ed, and  the  cause  remanded,  with  direction  that  the  de- 
murrer be  overruled,  and  for  further  proceedings^ 

Curry  for  plaintiff;   WaJl  for  defendants. 
Voh.  XII  18 
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•"Aw«E.  Fogle  vs  Chancy. 

Ca»e  32,  Error  to  the  Pendleton  Circuit. 

Forcible  detainer.    Frauds^  Statutes  of. 
Jm9€  ttl  JuDflv  MAKiBALLdeliTered  the  opinion  of  the  CouTt 

^  One  Clayton  having  gone  upon  the  land  of  Chaney, 

•tsud,  judgment  supposing  it  to  he  vacant,  and  commenced  cuttmg  trees 
^  for  logs  to  huild  a  hou^e  ih  ere,  Chnney  came  to  him  on 

the  same  day,  when  a  few  logs  had  been  cut,  and  warn- 
ed hiro  not  to  make  anjr  improvement  there  upon  his 
land.  Whereupon,  as  the  evidence  conduces  to  prove 
Clayton  agreed  to  lease  from  Chnney,  and  go  on  and 
put  up  his  house,  and  occupy  the  land  until  the  use  of 
it  would  compensate  him  for  his  improvement,  or  Cha- 
ney  was  to  p«y  him  for  his  improvement  if  he  did  not 
occupy  long  enough.  Under  this  parol  agreement, 
Clayton  proceeded  to  make  the  improvement,  put  up 
buildings,  cleared  between  four  and  five  acres,  and  oc« 
cupied  the  same  until  his  death,  about  five  years  afier- 
wards.  The  value  of  the  improvement  is  estimated  at 
from  $50  to  $100,  and  the  annual  value  at  $10.  Upon. 
Clayton's  death,  his  widow  remained  in  possession  for  a 
short  time,  and  claiming  the  land  as  her  own,  had  50 
acres  surveyed,  including  the  improvement,  and  placed 
Fogle  upon  it  as  her  tenant,  iic.  Chaney  sued  out  a 
warrant  of  forcible  entry  and  detainer  against  Fogle, 
and  the  jury  in  the  country  having  found  him  not  guilty^ 
the  case  was  taken  by  traverse  to  the  Circuit  Court, 
where  Fogle  was  found  guilty  of  the  forcible  detainer, 
and  a  judgment  of  restitution  rendered  against  him, 
for  the  reversal  of  which  he  prosecutes  a  writ  of  er- 
ror. 

Upon  the  facts  above  stated,  we  are  of  opinion  that 
the  jury  was  authorized  to  find  that  Clayton  obtained 
the  possession  from  Chaney,  and  under  a  parol  lease  of 
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the  teoor  above  stated.    He  had  no  peateseiotit  but  was        Fo«La 
a  mere  trespasser  when  Chaney  interrupted  his  cutting;,       CvAirtT. 
this  he  in  effect  conceded  by  the  arrangement  under   "  "  " 
which  he  went  on  with  his  improvement.    And  he  is 
to  be  considered  as  having  entered   into  possession   as 
the  tenant  of  Chnney.    Thusconsidered»  he  and  those 
holding  under  him  were  liabb  to  be  removed  from  the 
possession  by  writ  of  forcible  entry  or  detainer,  for  a 
refusal  to  surrender  it  on  or  after  the  expiration  of  the 
lease. 

But  the  lease  was  for  no  certain  period,  and  would  2^^  ?^  *"**^ 
by  Its  terms  continue  until  the  occupancy  of  the  im*  le«se,  m«f  de 
provement  compensated  for  mailing  it,  which  according  ?o?clwc^dlufiil!^I 
to  the  estimate  of  some  of  the  witnesses,  would  be  jjpfy^i*'*  ^'"^ 
done  in  five  years,  but  in  the  opinion  of  others  would 
require  ten.  Our  statute  of  conveyancing,  (of  1796,) 
declares  in  effect  that  no  estate  in   land  for  a  longer  ' 

term  than  five  years,  shall  pass  from  one  person  to  an* 
other  unless  by  deed,  &c.  If  this  is  to  be  regarded  as 
a  lease  for  not  more  than  five  years,  then  it  expired 
about  the  time  of  Clayton's  death,  and  the  disclaimer 
of  his  widow  who  succeeded  him  in  the  possession,  and 
her  leasing  it  to  another  was  certainly  equivalent  to  a 
refusal  to  yield  the  possession,  and  constituted  a  forcibU 
detainer  under  the  statute.  And  if  the  lease  though  \tu 
definite  in  its  terms,  is  to  be  regarded  as  good  for  five 
yearsonly,  so  that  after  that  period  the  tenant  if  per« 
mitted  to  hold  over,  would  become  a  tenant  from  year 
to  year,  requiring  six  months  notice  to  terminate  the 
tenancy,  the  disclaimer  after  the  end  of  the  five  years, 
dispensed  with  notice  to  quit,  and  nuthori2ed  this  pro* 
ceediog  for  a  forcible  detainer.  The  same  conclusion 
follows,  if  it  be  assumed  that  the  lease  was  for  more 
than  five  years.  For  then  it  was  either  good  for  five 
years  the  consequence  of  which  hat  been  already  ita* 
ted,  or  it  wis  good  only  from  the  beginning  as  a  lease 
at  will  or  from  year  to  year  terminable  by  six  months 
notice  which  was  dispensed  with  by  a  disclaimer  in  any 
one  year,  and  certainly  by  disclaimer  after  the  end  of 
five  yean:  (2  A.  IT.  Mar$hatt,  230.    1  Mmroe.  138.) 
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B»Tki,  Ac.  Conceding  then  that  a  mere  disclaimer  in  parol  or  in 

-  Hix.  the  manner  stated  in  this  case,  would  not  if  made  with- 

vr./er'e  a  less©*  tn  thc  term  of  a  lease  for  years  be  a  forfeiture  of  the 

*aroi'  leaw^for  l*^*^*  authorizing  an  immediate  entry  by  the  lessor  and 

more  iiian  fiv6  nfakini?  the  further  detention  of  the  premises  by  the 

veara,    it     ends  1..11        1        .  ./.ivi. 

with  the  6  yeara,  tenant  a  forcible  detamer;  we  are  satisfied   that   this 

forcible  detainer  eoncession  does  not  for  the  reasons  already  stated,  pre* 

ant"  be^^cgaTded  ^'"^^  *  recovery  by  the  lessor  in  the  present  case.     And 

as  tenant  from  as  the  instructions  siven  by  the  Court  were  conforma- 

ycar  to  year,    *    ,  ,         .  ,     •  .      .    1  r    1  .  .    .  11  .  « 

disclaimer  of  the   ble  With  the  principles  of  this  opinion,  and  the  evidence 
Ms^nion^on^^^     authorized  the   verdict;  therefore  the  judgment  is  af- 

by     the    tenant.    (irmmA 

diapensca  with  i  nrmeo. 

montha  noiicc  to       Smith  for  pla  lutiff;  Stmpe  for  defendant. 

auit  and  forcibi*  '^  "• 

etainei  liea^ 


Debt.  Bcvil  &€.,    VS    Hix. 

Case  33.  Error  to  tub  Monroe  Circi  it» 

Gaming.     Consideration, 

Julyl.  JtDUB  Marshall  delivered  thc  opinion  of  the  Court. 

To  a  petition  brought  by  Hix  against  E.  Bevil  and 
The  case  two  Others,  on  a  note  for  $65,  the  deFendants  pleaded 
stated.  three  pleas,  each  relying  upon  the  defence  more  special- 

ly set  forth  in  the  third,  which  presents,  in  substance, 
the  following  facts : 

That  in  1&49,  while  the  election  of  delegates  to  the 
late  constitutional  convention  in  this  State  was  pending, 
and  Barlow  and  Pendergrast  were  candidates  for  the 
office  of  delegate  in  Monroe  county,  the  plaintiff,  Hix, 
delivered  a  horse  to  the  defendant,  E.  Bevil,  upon  an 
agreement  then  made  between  them,  that  Bevil  should 
pay  for  thc  horse  one  dollar  for  every  vote  that  Barlow 
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should  beat  his  opponent ;  that  is,  as  oitny  dollars  as  the      B«v"'.  Re- 
number of  votes  given  for  Barlow,  should  exceed  the  Hix. 
number  given  for  Pendergrast,  and  that  Bevil  executed  " 
and  delivered  to  Hix  a  vtrritten  obligation  to  that  effect; 
that  at  the  election  Barlow  received  a  majority  of  more 
than  300  votes,  over  and  above  the  number  received  by 
his  said  opponent,  and  that  afterwards  Bevil  re-deliver- 
ed to  Hix,  and  he  received  the  horse,  and  surrendered 
the  writing  aforesaid  to  Bevil,  who  thereupon,  in  con- 
sideration of  the  premises,  and  upon  no  other  consider- 
ation, executed  to  Hix  the  note  for  $65,  with  the  other 
defendants  as  his  sureties  therein. 

Demurrers  to  each  of  these  pleas  were  sustained,  and 
a  judgment  for  the  amount  of  the  note  rendered  against 
the  defendants,  who  prosecute  this  writ  of  error  for  its 
reversal. 

'Confining  our  attention  to  the  third  plea,  we  are  of  li  ii not  nercwa- 
opinion  il^at  although  the  horse  was  to  remain  the  pro-  a^  bet  ^ih«t'7he 
pi^rtv  of  Bevil,    whatever   micrht  be  the   result  of  the  hswrd  Phouid  h« 

'         -  '  ^  eqiiHl     on      both. 

election,  yet  the  price  of  the  horse  was  hazarded,  and  *"<•««•    H  sold  a 
.         ^         t  ,         1       .  .  ,  ,  ,.   ,     horse  to  H,  10  be- 

m  eitect  bet  upon   the  election,  smce  the  result,  which  paid  foraficnhfr 

wis  uncertain,  might  he  such  that  Bevil  might  have  to   beM^\o^hl'Gon^ 
pay  nothinsr,  or  but  a  trifle  for  the  horse,  and  Hix  would   i«;";ion,  k  lo  pay 

f^   J  ^^  '  -Si  for  every  vole 

lose  the  whole  or  the  greater  part   of  his  value,  or  it  that  one  of  iwow 

might  fcc  such  that  Bevil  would,  according  to  the  agree-  get   more   iharv 

ment,  be    bound  to  pay  several  times  the  value,  which  {{Je  oi!^ was  beat 

would    be  a  corresponding  gain  to  Hix.     It  is  not  ne-  f."  ***  ^t*  ^^^^^ 

rod  lion  nothing  was 

cessary.  In  order  to  constitute  a  bet,  that  the  hazard  of  to  be  paid:  Held. 
loss  should  be  equal  on  both  sides,  or  that  the  amount  aubstamially  a 
hazarded  should  be  equal.  It  is  no  objection,  therefore,  note"given"?pon 
to  considering  this  a  bet,  that  Hix  could  not  lose  more  «  compromise  by 

^  JB  to  H  !or  mon- 

than  the  value  of  his  horse.     He  put  that  to  hazard  for  ey  upon  no  oih- 
the  chance  of  gaining  by  the  event  a  larger  sum,  while  coiHd^'norbeKl. 
Bevil,  for  the  chance  of  gaining  the  value  of  the  horse,  or  ^®*®'***' 
apart  of  it,  risked  a  larger  sum,  proportioned  to  the  excess 
of  Barloiv's  majority  over  the  number  of  dollars  which 
the  horse   was  really  worth.     This  was  substantially  a 
bet,  and    can  scarcely  claim  to  have   been  a  device  to 
avoid  the   appearance  or  character  of  a.  Jbek    And  wc 
think  it  entirely  clear,  upon  the  face  of  the  plea,,  that 
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BiTiL,  iu.      the  re-delivery  of  the  horse,  and  the  execution  of  the 

HnL  ^oie  for  $65«  was  a  composition  by  which  the  horse 

and  $65  note,  were  received  in  lieu  of  upwards  of 

$300,  which  might  have  been  demanded.    If  this  was 

not  the  case,  there  was  no  consideration  for  the  note. 

But  tl)e  horse  was  re-delivered,  and  the  note  execut- 

Tho  b^itiniir  on   ed  in  consideration  of  the  surrender  by  Hix  of  his  claim 

elect  on« of  mem    ^  ^,  A«%r%rk.  i_      ^i_     t   - 

berx  to  the  Con.  to  more  than  $300,  won  by  the  bet  or  wag^r  upon 
h«"iXeT^P  Barlow's  majority.  If  this  bet  was  illegal,  then  the 
ciaiif    provided  claim  of  Hix  growinff  out  of  il,  was  also  illegal.      And 

fof  by  ita«ute,  vV  ,  ©  ....it  .      ,        .       ,         t 

no  penalty    at-  not  only  was  It  not  enforcible  by  suit,  but  having  been 

iru^againfft^  The  won  upon  or  at  a  hazard,  even  so  much  of  it  as  may 

SSd^^thV  ^c^irtH  ^^^^  ^®^°  actually  paid,  might  be  recovered  back,  If  the 

will    not    lend  hazard  of  an  election  be  embraced  within  the  term  has- 

•  iliection      of  ard,  as  used  in  the  act  of  1833:    {Stat.  Law^  758;  Mc^ 

pn  iiilr  con'!  Kinney  vs  Pope's  advCr.,  3  B.  Monroe,  93 ;  Lytle  va 

slderatioii.  Lindsey,  Bid,  125.)    And  a  change  of  the  transaction, 

by  which  a  note  is  given  by  the  loser  in  lieu  of  the  thing 

lost,  does  not  change  the  character  or  principle  of  the 

case.     Brown  vs  Watson,  (6  B.  Monroe,  589.) 

The  case  of  Graves  vs  Ford,  (3   B.  Monroe,  113,) 
however,  decides  that  the  term  hazard,  as  used  in  the 
act  of  1833,  does  not  embrace  elections,  and  therefore* 
mat  tne  remedies  given  by  that  act,  or  founded  on  its 
principles,  do  not  apply  to  bets  or  wagers  made  upon 
elections.    And   it  seems   that  there  is  no  statute  de-> 
nouncing  a  penalty  for  betting  on  the  election  of  dele- 
gates  to   the  Convention.     IStill,   as  it  is  obvious  that 
such  bets  have  the  same  evil  tendency  as  bets  made  up- 
on  the  election  of  other  officers,  they  do  not  become 
legal  or  entitled  to  the  protection  of  the  law,  because 
they  are  not  specially  denounced  by  statute.   The  only 
consequence  of  the  omission  is,  that  they  are  not  sub- 
ject to  the  penalty.    The  illegality  of  such  wagers  does 
not  arise  solely  from  their  being  expressly  denounced 
by  statute,  and   subjected  to  a  penalty  or  forfeituret 
but  also  from  their  being  against  public  policy,  from  th«*r 
direct  tendency  to  interfere  with  the  proper  exercise  of 
Ibe  elective  right,  and  to  corrupt  oar  institutions  in  th#lr 
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most  important  element.    Such  a  contract  is  essentially      Beth,  Ac 
vicious  and  iilegalt  without  any  statutory  denunciation  Hix. 

The  penalties  denounced  against  wagers  upon  all  ordin-  — — — 
ary  elections,  evince  the  legislative  sense  of  their  ille* 
gality.  The  omission  to  extend  the  penalty  hy  special 
acttothecaseofan  election  which  has  occurred  but  once 
in  fifty  yearsy  does  not  relieve  a  wager  upon  that  elec* 
tion  from  the  character  of  illegality*  which  its  effects 
upon  the  public  interest  and  safety  impress  upon  it. 

Then,  although  the  \osei'  might  not  be  autiiorized  to 
recover  back  at  law  or  in  equity,  money  or  property 
which  he  had  voluntarily  paid  upon  iU\<  illegal  Vii\ger^ 
he  may,  on  well  settled  principles,  resist  and  defeat  a 
recovery  against  himself,  by  showing  that  the  claim  as*  ' 
serted  is  founded  on  an  illegal  consideration,  or  is  [nrt 
of  an  illegal  transaction,  and  inseparable  from  it.  The 
Courts  will  not  and  should  not  lend  the  aid  of  the  law 
for  the  enforcement  of  a  contract,  the  object  and  effect 
of  which  is  to  violate  the  law,  and  to  affect  injuriously 
the  public  interests.  And  to  avoid  b^ing  made  the  in- 
struments of  effectuating  contracts  which  are  destruct- 
ive of  the  objects  and  policy  of  the  law,  Courts  allow 
the  party  sued,  though  particf^ps  criminis^  to  show  and 
rely  upon  the  illegality  of  the  demand,  as  an  effectual 
defence.     In  pari  delicto  potior  est  conditio  defendentis. 

We  are  of  opinion,  therefore,  that  the  third  plea  pre- 
sents a   sufficient  bar  to   the  action,  and  should  have  ' 
been  held  on  the  demurrer. 

The  bill  of  discovery,  seeking  a  disclosure  from  the 
plaintiff  in  this  case,  does  not  seem  to  be  properly  be* 
fore  us  on  this  writ  of  error.  And  we  only  remark  that 
its  dismissal  on  demurrer,  will  be  no  bar  to  the  presen* 
tatioQ  of  a  similar  bill,  when  the  cause  is  re-instated  on 
the  docket,  under  this  opinion,  if  the  facts  alleged  in  the 
third  plea,  should  be  denied  by  the  replication. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrer  to 
the  third  plea  of  the  defendants,  and  for  farther  pro- 
eeedingK. 
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C.  &L.R.R.Cr.       E/iis  and  Kellie  for  plaintifT;  B.  Monroe,  Gorin  and 
Kenton     Co.  Rogers  for  defendants. 

Court. 


MA^«KMiiJii^(gKington  &  Lexington  Railroad    Com- 
4  nA*    ^^V/P^"y  ^'^  Kenton  County  Court. 
^     j^^  f    *f  ^ji  Error  to  the  Kenton  County  Court. 

%^    Corporations,     Legislative  Power » 
-^''^^  SvW  AW  MMIf^Rticb  Simpson  deliverrd  the  opinion  of  Ibe  Court 

^*  J-  ^  ^m^At)  act  of  the  Legislature  was  passed  in  the  year 
Case  suited.  ^  1849,  (Sess.  acts,  1848-9,  page  382,)  to  annend  the  char- 
ter of  the  Licking  and  Lexington  Railroad  Conripany, 
by  which  the  corporate  name  of  the  connpany  was 
changed  to  the  *' Covington  and  Lexington  Railroad 
Company,"  and  in  the  eighth  section  of  the  act,  it  was 
provided  that  the  counties  of  Kenton,  Pendleton,  Grant, 
Harrison,  Scott,  Bourbon,  and  Fayette,  might  subscribe 
to  the  capital  stock  of  said  company,  not  exceeding  one 
hundred  thousand  dollars  each,  and  might  borrow  mo* 
ney  to  pay  the  same ;  Provided^ihQ  real  estate  holders 
'  residing  in  each  county,  should  by  a  majority,  so  vote, 
at  such  time  as  the  County  Court  of  each  might  b]^ 
point.  The  stock  subscribed  by  counties,  and  the  loans 
obtained  by  them  to  be  charges  upon  real  estate,  to  be 
determined  by  assessments  upon  the  realty,  made  by  the 
County  Courts. 

At  the  next  session  of  the  Legislature,  (Sess,  aciSj 
1S49-50,  page  378,)  it  was  enacted  "  that  the  counties 
of  Kenton,  Pendleton,  Harrison^  Bourbon,  and  Fay- 
ette, for  the  purpose  of  making  payment  of  their  sub' 
scriptions  to  the  stock  of  said  company  which  they  are 
authorized  to  make«  the  County  Courts  of  said  counties 
shall  levy  and  collect  a  tax  on  the  taxable  property  with- 
in the  jurisdiction  of  each,  not  exceeding  ovcronc*half 
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of  one  per  cent  per  annum  for  five  years,  to  be  collect- 
ed  as  the  revenue  tax  is  collected ;  Provided^  that  be* 
fore  a  subscription  shall  bemade^and  the  tax  levied,  the 
question  of  levying  the  tax  shall  be  submitted  to  the  vo* 
ters  of  the  county ;  and  if  a  majority  of  the  votes  cast 
shall  be  in  favor  of  the  tax*  the  same  shall  be  levied.'' 

By  the  third  section  of  the  same  act,  it  was  enacted, 
**  that  the  County  Courts  of  the  counties  aforesaid  shall 
appoint  a  day  for  the  vote  to  be  taken,  and  shall  give 
sufficient  public  notice  thereof;  and  whenamajori 
the  votes  cast  shall  be  in  favor  of  a  subscript} 
Court  shall  immediately  subscribe  the  same,  In  a< 
ance  with  the  vote." 

Afterwards,  during  the  same  sesston  of  the 
ture,  {Sess.  actSf  1849-50,  page  580^  a  supplement 
was  passed,  by  which  the  County  Courts  in  said  c 
ties  for  the  purpose  mentioned  in  the  previous  act,  are 
directed  to  levy  and  collect  a  tax  on  the  taxable  prop- 
erty, within  the  jurisdiction  of  each,  not  exiseeding  one 
per  cent,  per  annum  for  three  years^  to  be  collected   as 
the  revenue  tax  is  collected;   Provided^  that  before  a 
subscription  shall  be  made  and  the  tax  levied,  the  ques- 
tion of  levying  the  tax  shall  be  submitted  to  the  voters 
of  the  county,  and  if  a  majority  of  the  votes  cast  shall 
be  in  favor  of  the  tax,  the  same  shall  be  levied; 

At  the  March  term,  1850,  of  ihe  Kenton  County 
Court,  it  was  ordered  that  a  vote  shouM  be  taken  in  the 
county  for  and  against  the  proposed  tax,  on  the  first 
Monday  and  Tuerday  in  May,  being:  the  same  time  that 
a  vote  was  to  be  taken  upon  the  adoption  of  the  new 
constitution ;  and  the  sherifi*  was  directed  to  open  a 
poll  at  the  several  places  of  voting  in  the  County,  and 
to  propound  to  each  voter  the  question:  '*are  you  for 
or  against  the  railroad  tax?"  and  to  have  the  vote^;  re- 
corded as  they  were  given. 

The  vote  was  taken  upon  the  subject  at  the  time  ap- 
pointed, and  a  considerable  majority  of  the  votes  cast 
was  in  favor  of  the  tux;  but. some  of  the  votes  as  re- 
corded were  for  the  tax  simply,  some  for  one  per  cent., 
and  some  for  one  per  cent,  per  annum  for  three  years. 
Vol.    XII.  19 
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c.  ^L,f(.  Co.  At  the  May  term,  1850,  of  the  Kenton  County 
Kbvton  Co.  Court,  after  the  vote  had  been  taken,  the  Railroad 
^^^*'^-  Company  by  Its  President  moved  the  Court  to  make  an 
entry  on  its  records,  that  it  thereby  subscribed  stock 
in  said  railroad,  equivalent,  in  amount,  to  one  per  cent« 
per  annum,  for  three  years  upon  all  the  taxable  proper- 
ty in  Kenton  county  on  behalf  of  the  owners  of  the 
property;  and  also  to  epter  an  order  levying  a  tax  of 
one  per  centum  per  annum,  for  three  years  upon  the 
taxable  property  in  the  county ;  which  orders  the  Court 
refused  to  make,  and  overruled  the  motion. 

An  application  by  petition  in  the  name  of  the  Rail- 
mu8  to'  SSnSn  ^^^^  Company  was  subsequently  made  to  the  Circuit 
Coaaty  Couru  Court  in  Kenton  county,  for  a  mandamus  against  the 
County  Court  to  compel  it  to  enter  up  the  orders  as  re- 
quired, in  obedience  to  the  several  acts  of  the  Legisla- 
ture amending  the  charter  of  the  Company,  and  a  rule 
was  made  by  the  Circuit  Court,  requiring  the  County 
Court  to  show  cause  if  any  it  had,  why  the  writ  of 
mandamus  should  not  issue  according  to  the  prayer  of 
the  petitioners. 

The  County  Court  mode  a  return  to  the  rule,  and  set 
forth  therein,  tit  extenso  the  reasons  that  determined  it 
to  refuse  to  enter  up  the  proposed  orders.  Those  rea- 
sons may  be  comprised  under  two  general  heads. 

First — That  the  acts  of  the  Legislature  conferred  no 
Sibiuaoe  of  the  ^ght  upon  the  Railroad  Company,  and  imposed  no  duty 
tirnMndamtul     upon  the  County  Court,  which  was  legally  enforcible, 
•    because  they  were  impolitic,  oppressive  and  unconstitu- 
tional. 
Second-^That   under  the  several  acts  of  assembly 
c?«lua)S^^^^^^    relating  to  the  subject,  the  stock  subscribed  by  the 
«ft  ^  "*^*  ^°'  county  was  not  to  exceed  one  hundred  thousand  dollar?, 
whereas  the  subscription  of  stock,  to  the  amount  of  one 
per  centum  per  annum,  for  three  years  on  the  whole 
taxable' property  of  the  county,  demanded  by  the  Com- 
pany accoiding  to  the  proposed  order  wonid  exceed  two 
hundred  thousand  dollars.    That  the  vote  as  cast  was 
uncertain,  and  did  not  determine  the  amount  of  the  tax* 
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but  only  that  a  tax  not  exceediog  one  per  centum  per  an-  C-  *  I^-  R-  Co. 
Qum  should  be  leviedt  leaving  the  precise  amount  un*  Kiktoii     Ce. 
settled  and  undefined*  and  that  according  to  a  fair  and        ^^""' 
reasonable  construction  of  the  several  acts  of  the  Le*> 
gisiature,  the  County  Court  had  a  discretion*  if  not  to  re- 
fuse to  subscribe  altogether,  at  least  as  to  the  amount 
to  be  subscribed,  not  exceeding  one  hundred  thousand 
doUars,  or  if  that  was  not  the  liaiit*  not  exceeding  one 
per  centum  per  annnni»  for  three  yean  upon  the  tasaUe 
property  in  the  county. 

The  application  for  the  writ  of  mandamtts  was  heard 
at  the  July  term*  of  the  Circuit  Court*  and  that  Court 
being  of  the  opinion  that  the  County  Court,  had  a  dis- 
cretion as  to  the  amount  of  stodc  to  be  subscribed  by 
the  county*  and  was  under  no  obligation  to  take  stocic* 
to  the  amount  demanded  by  the  Company*  refused  the 
writ»  and  discharged  the  rule  against  the  County  Court. 
From  that  decision  of  the  Circuit  Court*  the  Railroad 
Company  have  appealed. 

Since  the  case  was  decided  in  the  Circuit  Court,  an  Sl*fo|?5^^KJ^ 
act  has  been  passed  by  the  Legislature*  repealing  the 
act  and  supplemental  act  aforesaid*  amending  the  char- 
ter of  the  Railroad  Company*  so  far  as  said  acts  relate 
to  the  county  of  Kenton.  The  repealing  act  is  relied 
upon  as  having  divested  the  County  Court  of  all  power 
to  subscribe  for  the  stock*  and  consequently  as  having 
deprived  the  Railroad  Company  (rf*  the  right  to  require 
it  to  be  done.  We  will  in  the  first  place  consider  the 
consequences  of  the  repeal  of  the  law  under  which  the 
parties  were  acting,  for  it  is  obvious*  if  its  effect  be  such 
as  is  ascribed  to  it  by  the  opponents  of  the  claim  assert- 
ed by  the  Company*  a  writ  of  mandam^  cannot  now 
be  awarded  against  the  County  Court*  and  the  order  of 
the  Circuit  Court*  dischai^ing  the  rule*  ought  not  to  be 
rerrersed*  were  K  even  conceded^  that  it  would  have 
been  proper  when  the  motion  was  tried,  to  have  awatud* 
ed  tile  writ   * 

It  cttusot  be  denied  that  the  LegisktuM  possessee  J^'^S^'Jmm 
thm  power  and  the  right*  to  take  away  by  statute,  what  •irtUe  •i^Hr 
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C.  &  L.  R.  60.  has   been   given  by   statute,   unless  rights  have  vested 

KiNTOK     Go.  under  the  law  before  its  repeal.     If  the  Legislature  del* 

__CpuKT.  ^  egate  an  authority,  it  can  certainly  be  revoked  before 

iuiate  what  has  the  Dower  has  been  exercised  in  such  a  manner  as  to 

•>66n  cTftuted  by 

■utute,    nniesd  Create  a  vested  right     Individuals   have  this  right  of 

•d  aoder  Ihe^Uw  revocation,  and  it  must  from  Us  very  nature  exist  in  the 

o?  to'ScTokran  I-egislature,  co*extensive  with  the  right  of  the  latter  to 

authority  given  delegate  any  of  the  powers  properly  belonging  to  that 

hfii  befm^Aeqifir-  department  of  the  government.    A  repeal  of  a  statute^ 

SMrkTf'Andfha  necessarily  terminates  all  proceediBgs  under  that  stat- 

mrpau^an'end  "^®»  unless  rights  have  accrued  under  it  which  cannot 

10  all  proceed,  be  legally  divested:  (6    Wendell,  521,  2  jB.   Monroe, 

ings  undei  it,  un  .«..  ^ 

Iflis  rightfl  have  Wtl,) 

SficSr^aTnoV-M  The  Legislature  has  the  same  power  to  repeal  or 

rfir3*^pVfl  'if^odify  acts  of  incorporation,  until  rights  have  accrued 

iWofiroe,  402.)  under  them,  uuless  the  repeal  would  impose  upon   the 

Ici  o??he*Lp7-  ^T<^'"^t»^'*  ^0^^  additional  burthens  or  liabilities,  that 

itlatare,  for  uk-  it  bas  to  repeal  or  alter  an  V  other  statute.    The  power 

inf  the  Yoie  of  ,,     .       i."      .                               , 

the    people    in  to  create  necessarily  implies  its  power  to  abrogate  or 

^ttoSM^in^reia^  annul,  but  the  exercisse  of  the  power  to  aceompHsh  the 

be  IhW  fbr'nlai^  latter  objcct  iasubject  to  Constitutional  limitations,  im- 

^igthe  Co«'.  and  posed  for  the  purpose  of  guarding  against  legislative  ag« 

waa'amere  privil  gressioD  upon  vested*  lights.    Although   therefore,  the 

Tote  of  the^eo^  ^^^  repealed,  were  amendments  to  the  charter  of  the 

Slair^'io'Secome  J^^Jr^ad  CompaTjy,  yet  if  no  rights  had  vested  under 

iiockhoidera  in  their  Operation,  and  the  powers  conferred  by  them  had 

the  road,  *  con-  .           i.  n                 .      i          .  .i     .                i    i.  i 

furred  no  righia  not  been  fully  exercised,  and  their  repeal  did  not  impose 

the^^  Le^f/iature  "pou  the  Company  any  additional  burthens  or  Iiabili<. 

from    lepealing  ^^^  ^  deprive  it  of  any  certain  or  positive  advantage, 

the  Legislature  had  the  right  to  repeal  the  amendatory 

statutes,  and  their  repeal  puts  an  end  to  ail  further  pro-. 

ceediiigs  under  them. 

Did  theft  the  Railroad  Company  acquire  any  vested 

But  »^  *''^*  Pjf^*"  rights  by  the  passage  of  the  acts  amending  the  charter^ 

exercised    that  or  by  any  action  that  was  had  by  virtue  of  their  pro* 

^Mted  nndef ^Us  visions  ?    It  is  evident  that  they  were  not  passed  for  the 

fSitiut  had  not  purpose  of  conferring  upon  the  company  any  additional 

the  p«wto  »  re-  powers  cfT  privileges,  nor  did  they  purport  a  cession  t6 

Tfi^SuMviishtt.  the  company  of  any  eorpQtaie  right    As  amettdmieats 
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to  the  charter,  they  were  nugatory  and  inoperative  un-   C.  &  L.  R,  Co. 
til  acted  upon  according  to  their  provisions,  and  if  the  Kentok     Co. 

voters  in  the  enunierated  counties,   refused  to  sanction        ^"""'^' 

a  subscription  of  stock  in  the  manner  contemplated, 
they  became  useless  and  unprofitable.  The  only  ad- 
vantage the  company  could  derive  from  them,  consisted 
in  having  the  question  submitted  to  the  voters  lb  the 
respective  counties,  whether  or  not  they  would  author 
ire  the  County  Courts  to  subscribe  for  stock,  and  levy  a 
lax  for  its  payment.  It  was  a  mere  right,  if  it  can  be 
properly  denominated  a  right,  to  make  application  to 
certain  counties  to  take  stock  in  the  road,  an  application 
whcih  they  might  reject  at  their  discretion,  and  from 
which)  therefore,  the  company  might  never  derive  any 
benefit,  and  which  consequently  was  an  advantage 
merely  in  anticipation,  and  of*  a  character  too  unsub- 
stantial, ideal,  and  shadowy,  to  constitute  a  legal  right 
or  to  be  the  subject  of  legal  protection. 

Although,  however,  the  amendments  to  the  charter     The  011I7  qvos* 
did  not  per  se  secure  to  the  company  any  certain  privi-  (he"*people    of' 
lege  or  advantage,  the  question  still  occura,  had  such  ac-  {bcr'^Uicy"w«ro 
tion  been  had  under  them  as  to  create  a  richt  in   the  wiiiiDgiobotax^^- 

I  11  1  .     I.      ,  .  ,.      cd  not  exceeding 

company,  that  could  not  be  prejudiced  constrtutionally  one  per  eenu  for 
by  legislation,  and  which  rendered  their  repeal  invalid?  iDg^fhrraie  Vt^ 
The  authority  which  they  conferred,   to  be  operative,  Jo  be^fixcyy^So 
had  to  be  exercised  by  both  the   voters  of  the  county,  Couniy  Court,  * 
and  the  County  Court.    The  vote  taken,  amounted  to  done,  and  a  rab- 
an  expression  of  assent  on  the  part  of  the  voters,  that  to"Jfe^Baiiioad* 
stock  to  some  amount  should  be  subscribed  by  the  Coun-  icqnrrTcl^o'risd' 
ty  Court.     If  under  the  charter  as  artiended,  the  duty  ^i*°*"/?"ljL**** 
c^  determining  the  amount  of  stock  to  be  subscribed,  peel  of  the  emea 
devolved  upon  the  voters,  that  duty  had  not  been   per*  the?e?oie  UieSt 
formed.    If  on  the  contrary  it  devolved  upon  the  Coun-  ^  ^'TepcTi  ^mL 
ty  Court,  it  had  a  discretionary  power  as  to  the  amount,  evicted. 
which  in  effect  invested  it  with  unlimited  control  over 
the  whole  subject.    If  a  general  vote  resulting  in  fovor 
of  the  tax  had  the  legal  effect  to  impose  upon  the  Coun- 
ty Court  the  duty,  and  to  give  il  the  power  of  subscri- 
tog  stock,  to  the  amount  of  on^  per  cent  per  annum  oa 
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C.  &  L.  R.  Co.   the  taxable  property  of  the  county,  the  duty  had  not 
KevToir     Co.  been  performed,  or  the  power  exercised,  and  therefore 
^*^^*^'        no  liability  on  the  one  side,  or  corresponding  right  upon 
the  other  had  been  authoritatively  created^  when   the 
amendment  to  the  charter  was   repealed.    Regarding 
the  voters  as  the  principals  in  the  transaction,  and  the 
County  Court  as  their  agent,  and  the  law  as  determining 
the  amount  of  the  subscription,   then  what  occurred 
might  be  considered  as  an  expression  of  willingness  up- 
on the  part  of  the  principals  to  take  a  certain  amount 
of  stock  in  the  road,  accompanied  by  a  poaiitive  and  un- 
conditional direction  to  the  agent  to  subscribe  for  the 
same  immediately.     As  however,  the  agent  failed  to 
make  the  subscription  as  directed,  the  stock  was  not  sub- 
scribed and  consequently  no  liability  has  been  imposed 
upon  the  principals.    And  as  the  power  under  which 
the  principals  acted  has  been  withdrawn,  the  authority 
to  the  agent  has  ceased  also,  and  no  further  steps  can  be 
taken  towards  the  accomplishment   of  the  contempla- 
ted object.     Until  an  actual  subscription  of  the  stock 
was  made,  no  right  to  it  vested  in  the  company,  and  aU 
though  if  a  legal  duty  had  devolved  upon  the  County 
Court,  the  performance  of  which  would  create  and  vest 
a  riirht  in  the  company,  it  might  demand  the  perform- 
ance of  that  duty  for  its  benefit,  yet  when  the   law  im- 
posing the  duty  has  been  repealed,  the  duty  itself  no 
longer  exists,  and  its  performance  cannot  be  enforced. 
But  whether  this  conclusion  be  correct  or  not  is  not 
teTing^Md  Uie  material  in  this  case,  as  the  language  of  the  statute,  In 
QMafcQliihBi  ^^^  opinion,  forbids  the  interpretation,  that  by  a  general 
frHHid^oiMviog  vote  in  favor  of  the  tax,  the  amount  was  fixed  by   the 
iiho^WifUiuct  charter  as  amended,  at  one  per  cent  per  annum  for 
SSIi^jie^powar  ^^ee  years  on  the  taxable  property  in  the  county.    The 
10  do  so,  it  can-  ^^  ^^g  j^^^  to  exceed  that  rate,  but  rts  actual  amount 

not  now  ftci  m  •        •        %        i     ^  ^ 

tbepremiies.  had  to  be  determined  either  by  the  County  Court  or  the 
voters  of  the  county.  The  only  question  submitted  to 
the  voters  by  the  County  Court,  was,  whether  "they 
were  for  or  against  the  railroad  tax.'^  Tbe  raiboed  lax 
was  not  to  exceed  onp  per  cent,  per  anmm  for  thr^ 
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years,  but  it  might  be  less.  The  question  as  to  the  C.  &  L.  R.  Co. 
amount  of  the  tax  was  not  submitted  to  the  voters,  and  kektok  Co. 
consequently  was  not  decided  by  them.  If  they,  and  Co^^f^ 
not  the  County  Court,  had  the  legal  right  to  decide  it, 
another  vote  was  necessary  for  that  purpose.  If  it  had 
been  understood  by  the  County  Court  and  the  voters, 
that  a  vote  in  favor  of  the  tax  should  be  regarded  as  a 
decision  in  favor  of  the  maximum  authorized  by  the 
statute,  then  it  should  have  the  effect  intended  to  be 
given  to  it  by  the  parties.  But  as  the  terms  in  which 
the  question  was  submitted  to  the  voters,  do  not  nece^ 
sarily  imply  such  an  understanding,  and  its  existence 
was  denied  by  the  County  Court,  who  claimed  the  right 
itself  to  determine  the  amount  of  the  tax  and  the  stock 
to  be  :fubscribed,  the  deduction  that  such  an  understand* 
ing  existed,  is  wholly  unauthorized  and  inadmissiole. 
A  controlling  power  then,  over  the  whole  subject  still 
remained  either  in  the  County  Court  or  the  voters  of 
the  county ;  for  until  the  amount  of  the  tax  was  legally 
determined  the  right  to  do  it  still  existed,  and  the  exer- 
cise of  the  right  might  result  in  the  reduction  of  the  tax 
to  a  rate  so  low,  as  to  render  it  of  little  or  no  benefit  to 
the  company. 

Viewing  the  case  in  all  its  various  aspects,  we  are 
not  able  to  perceive  any  right  which  had  accrued  to 
the  company  under  the  amendment  to  its  charter,  pre- 
vious to  the  repeal  of  the  amendment  by  the  Legisla- 
ture. Nor  can  we  perceive  that  the  company,  by  the 
repeal,  has  been  deprived  of  any  certain  positive  advan- 
tage, or  subjected  to  increased  burthens  or  liabilities. 
Nor  does  it  even  appear,  nor  was  it  alleged  in  the  peti- 
tion of  the  company  praying  for  a  tnandamuSf  that  the 
prospect,  although  uncertain,  of  obtaining  from  the 
county  of  Kenton,  a  subscription  of  stock  to  the  full 
amount  authorized  by  law,  had  induced  the  subscription 
of  other  stock,  or  canned  the  company  to  incur  obliga- 
tions or  liabilities  which  it  would  not  have  otherwise 
incurred.  No  obstacle  then  existed  to  the  exercise  of 
the  right  of  repeal  by  the  Legislature,  and  the  repealing 
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C.  &  L.  R.  Co.  act  being  valid,  nothing  further  can  be  done  under  pro- 
KvMTON     Ca  visions  which,  though  once  contained  in  the  charter, 
Cou»T.        have  ceased  to  exist. 

The  order  of  the  Circuit  Court,  overruling  the  mo* 
tion  of  the  Railroad  Company,  and  refusing  to  award  a 
mandamus  J  should  not,  therefore,  be  reversed,  even  if  it 
were  erroneous  when  made,  inasmuch  as  no  other  order 
could  now  be  directed  to  be  entered  up.  But  it  will  be 
perceived,  from  the  reasoning  relied  upon  to  illustrate 
the  proposition,  that  the  Railroad  Company  had  acquired 
no  rights  under  the  t^harter  as  amended,  at  the  time  the 
repealing  statute  was  passed,  that  the  amount  of  the  tax 
and  subscription  had  not  been  definitely  ascertained, 
and  whether  the  power  to  regulate  and  determine  it 
was  vested  in  the  County  Court  or  the  voters  of  the 
county,  was  immaterial,  as  in  either  case  the  power  re« 
mained  still  to  be  exercised,  and  the  company  had  no 
legal  right  to  require  the  County  Court  to  subscribe  for 
its  htock,  to  an  amount  equivalent  to  the  highest  rate  at 
which  the  tux  could  possibly  be  fixed,  and  that  conse^^ 
quently,  whether  the  amendment  to  the  charter  was  or 
not  constitutional,  the  decision  of  the  Court  below  was 
right  upon  this  ground  alone. 

Wherefore  the  order  of  the  Circuit  Court  refusing  to 
award  a  writ  of  mandamus  and  discharging  the  rule 
against  the  County  Court  is  affirmed. 

Harris  for  plaintiffs ;  Carpenter^  MenzieSy  Stantiftrf 
and  KinkfMd  for  defendants. 
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Western  vs  Short.  CnAHecET. 

Appeal  from  the  Christian  CmcuiT.  Case  35. 

Mortgages.     Warranty  of  title  to  Personalty. 
CiiBf  JofTics  SiuMOjs  delivered  the  opinion  of  the  Court  July  tO. 

Western  sold  to  Short  a  female  slave  ond  her  child,  ratie  stated  and 
at  the  price  of  five  hundred  dollars,  which  was  paid.  tml^cw!tu^^^ 
The  former  had  purchased  her  from  Imbler,  who  bad, 
previous  to  the  sale,  mortgaged  the  slave  to  Green.  A 
suit  in  chancery  was  subsequently  brought  upon  the 
mortgage,  and  the  complainant  having  ma,de  the  appro- 
priate  allegations  in  his  bill  for  the  purpose  procured  an 
order  requiring  the  sheriff  to  take  the  slaves  into  his 
possession  unless  the  defendant  Short,  should  execute 
a  bond  to  have  them  forthcoming  to  abide  any  order  or 
decree  the  Court  might  nriake  in  the  cause.  tShort  exe- 
cuted the  requisite  bond;  and  in  the  same  suit  filed  a 
cross  bill  against  Western  his  vendor,  praying  relief 
against  him,  in  the  event  that  the  slaves  were  subjected 
to  the  payment  of  the  mortgage  debt.  A  decree  was 
rendered,  directing  a  sale  of  the  slaves  for  the  payment 
of  threft  hundred  dollars,  and  Short  having  failed  to  de- 
liver them  to  the  commissioner  who  had  been  appoint- 
ed to  make  the  sale ;  a  suit  at  law  was  brought  on  his 
bond  for  a  breach  of  its  stipulations  and  a  judgment  re-  ^ 

covered  against  him  for  the  debt  due  upon  the  mort* 
gage,  the  interest  thereon,  and  the  costs  of  the  suit  in 
chancery.  Having  paid  the  amount  of  that  judgment, 
he  amended  his  cross  bill  against  Western  stating  these 
facts,  and  praying  a  decree  against  him  for  the  amount 
be  had  boen  thus  compelled  to  pay.  Western  answer- 
ed and  alleged  that  when  he  sold  the  slaves  to  Short,  he 
was  Ignorant  of  the  existence  of  the  mortgage  or  that 
the  title  to  the  slaves  was  encumbered:  that  be  had  im* 
ttediately  upon  the  discovery  of  that  fket,  and  before 
Voi.  XII.  20 
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WisTBBN       the  suit  on  the  mortgage  had  been  instituted,  made   a 
SiosT.         proposition  to  Short  to  refund  to  him  the  purchase  roo- 
_.  ^^^^^  rescind  the  contract  and  take  the  slave  back,  which 

proposition  he  refused  to  accept.  He  contended  that 
the  slaves  were  of  sufficient  value  at  the  time  the  de- 
cree was  rendered  in  the  suit  upon  the  mortgage,  to 
have  paid  that  decree  and  also  the  purchase  money 
which  he  had  received  for  them  from  Short,  and  conse- 
quently that  he  was  not  liable  to  the  latter  for  the 
amount  of  the  decree.  The  Court  below  rendered  a 
decree  against  Western  on  the  cross  bill  for  the  full 
amount  of  the  judgment  at  law  against  Short,  including 
the  cost  of  the  common  law  suit;  and  from  that  decree 
Western  has  appealed. 

The  principle  question  is  as  to  the  extent  of  Wes- 
tern's liability  to  Short  on  his  warranty  of  title.  Had 
A  covenant,  of  Short  no  right  to  redress  unless  he  permitted  the  slaves 
fn"*ihc  7dfe"o'!  to  bo  sold  to  Satisfy  the  debt  due  upon  the  mortgage,  or 
lil^arecoveTy^^oT  ^^^^  '^^  ^  "6^^  *^  discharge  the  incumbrance,  and  look 
dower  against  to  his  Vendor  for  indemnity  ?  Western  was  not  entitled 
the  measure  ot  to  a  resclsion  of  the  contract,  because  he  had  sold  the 
Ihr*Tin<kfr'*"li  property  without  any  knowledge  that  the  title  was  in- 

re£a]a'.ed  by  the  cumbered,  but  it  was  his  duty  to  have  removed  the  in- 

Yalue     01      the  '  ^ 

dower  intereat:  cumbrance  to  secure  the  property  to  his  vendee.     If  he 

341.)'  '  failed  to  doit,  his  vendee  had  a  right  to  do   it  himself^ 

and  in  equity  he  became  responsible  to*  hinx  for  the 
amount  he  was  compelled  to  pay  to  accomplish  that  ob- 
ject, unless  the  vendor  was  entitled  to  a  rescision  of  the 
contract,  he  had  no  right  to  insist  upon  a  sale  of  the 
slaves  for  the  payment  of  the  debt  due  on  the  mortgage* 
and  of  the  purchase  money  due  to  his  vendee.  The 
vendee  was  entitled  to  the  benefit  of  his  purchase,  and 
was  under  no  obligations  to  surrender  it  for  the  advan- 
tage of  the  vendor,  who  had  not  according  to  any  e- 
quitable  doctrine  a  right  to  claim  a  rescision  of  thecon- 
tract.  Ihe  vendor  was  liable  upon  his  warranty  of  ti- 
tie*  for  the  purchase  money  and  interest,  if  he  had  no 
title  at  the  time,  ef  the  sale;  but  as  his  title  was  valid 
to  a  certain  extent,  and  could  be  made  perfect  by  a  re^ 
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moval  of  the  incumbrnnce  which  the  mortgage  had 
created,  the  duty  of  effecting  that  removal  devolved 
upon  him,  and  determined  the  measure  of  his  liability. 
Iq  the  case  of  Davis  vs  Logan j  (5  B.  MonroCf  341,)  it 
was  decided  that  a  covenant  of  general  warranty  con- 
tained in  a  conveyance  of  land  in  fee  simple,  was  bro- 
ken by  a  recovery  of  dower  by  the  widow  of  one  pre- 
viously seized,  and  that  the  value  of  the  dower  interest 
regulated  the  extent  of  the  liability  of  the  vendor  upon 
his  covenant  of  warranty.  The  cases  bear  some  re- 
semblance, and  the  views  expressed  in  this  opinion  are 
sustained  by  the  principles  recognized  in  that  decision. 

The  opinion  heretofore  delivered  in  this  case,  revers- 
ing the  decree  dismissing  the  cross  bill,  and  remanding 
it  for  further  proceedings,  did  not  define  or  determine 
the  rights  of  the  vendee,  or  the  liability  of  the  vendor. 
But  to  manifest  the  right  of  Short  to  maintain  his  cross 
bill  against  Western,  the  Court  remarked  that  "Short 
was  entitled  to  the  surplus  of  the  proceeds  of  the  sale 
of  the  slaves  after  satisfying  the  mortgage,  and  had  a 
right  to  look  to  Western  for  the  residue  of  the  purchase 
money  which  he  had  paid  him  for  them."  The  infer- 
ence from  which  was  that  ho  could  maintain  his  cross 
bill,  to  obtain  a  decree  over  against  his  vendor,  but  as 
the  proper  parties  had  not  been  brought  before  the 
Court  the  cause  was  remanded,  for  that  purpose.  The 
decree  for  the  sale  of  the  slaves  had  not  then  been  sat- 
isfied, and  the  remark  made  by  the  Court,  had  refer- 
ence to  the  then  state  of  the  case,  and  tu  the  supposed 
event  of  a  snle  of  the  slaves  to  satisfy  the  decree  ;  but 
no  question  was  made,  or  opiuion  expressed  b)*  the 
Court  in  relation  to  the  vendors  right  to  have  the  slaves 
sold  under  the  decree  to  pay  the  mortgage  debt, and  the 
purchase  money  due  to  the  vendee. 

Although  however  the  vendee  had  a  right  to  pay  the 
balance  due  upon  the  mortgage,  and  thereupon  compel 
his  vendor  to  refund  it  to  him,  yet  as  the  amount  had 
been  ascertained  by  the  decree  in  the  suit  brought  up- 
on the  mortgage  to  which  suit  Western  was  a  party,  it 
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was  the  duty  of  Short  either  to  have  paid  the  decree  or 
to  have  surrendered  the  slaves  \hat  they  might  have 
been  sold  for  its  payment,  and  having  failed  to  do  either, 
and  permitted  a  suit  to  be  brought  upon  his  bond  for 
the  forthcoming  of  the  property,  he  cannot  be  allowed 
to  hold  his  vendor  responsible  for  the  costs  of  that  suit» 
and  to  that  extent  the  decree  against  Western  is  erro* 
neous. 

Wherefore  the  decree  is  reversed,  and  cause  remand* 
ed  that  a  decree  may  be  rendered  in  conformity  with 
this  opinion.  The  appellant  is  only  entitled  to  one  half 
of  his  cost  in  this  Court. 

JlfcLanitn^ for  appellant;  Gates  for  appellee. 
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Simon,  &c.  vs  Gouge. 
Appeal  pbom  the  Harrison  Circitit. 

Trespass.     Possession*     Champerty. 


SvDGM  Mabsrall  delivered  the  opinion  of  the  Court. 

This  action  of  trespass  was  brought  by  Gouge  against 
Simon  and  three  others  for  entering  upon  the  plaintifis 
close  in  the  county  of  Grant.  The  defendants  pleaded 
•not  guilty,'  and  also  a  license  from  one  De  Bovis  in 
whom  the  freehold  was  alleged  to  be.  A  verdict  and 
judgment  were  rendered  against  the  defendants  for 
ninety-six  dollars,  and  they  have  appealed  to  this 
»  Court. 

The  place  in  which  the  alleged  trespass  was  commit* 
plainUff^rclaim  *®^  *^  within  the  interference  between  the  older  patent 
of  Phillips  and  Young  for  56,000  acres,  and  the  junior 
patent  of  Todd  for  9187^  acres.    The  plaintiff  is  under- 
stood  to  olaim  under  this  latter  patent,  but  shows  no 
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derivation  of  title.     For  the  purpose  of  showing  bo?in-     Snow,  &a 
dary  he  read  a  bond  from  Todd,  which  is  not  rofiied  in         Gouok. 
the  record,  and  a  deed  from  one  Bnrtlett  dated  in  1833,  ' 

for  COO  acres  of  land  within  the  patent  of  Todil  which 
was  also  read,  all  of  which  covered  the  locus  in  quo. 
He  also  proved  a  possession  of  many  years  claiming  to 
the  extent  of  the  bond  and  afterwards  of  the  deed,  but 
bis  residence  and  actual  close  was  outside  of  the  boun* 
dary  of  the  elder  patent  until  at  some  indefinite  period 
probably  between  1835  and  1839,  he  extended  his  im- 
provement across  that  boundary  and  enclosed  one  half 
or  three  fourths  of  an  acre  within  it. 

The  evidence  on  the  part  of  the  defendants  conduced  p«'»c!er  of  de. 
■^  leiidtiol  s  claim, 

to  prove  that  as  early  as  1818,  an  agent  for  Moses  L. 
Moses,  claiming  under  the  patent  of  Phillips  and  Young 
had  executed  a  lease  for  the  whole  56,000  acres  to  one 
Holbrook,  then  living  on  the  land  as  a  squatter.  That 
Holbrook  accepted  the  lease  and  continued  to  reside  in 
the  same  tenements  until  his  death  in  1831 ;  after 
which  his  widow  remained  in  the  same  tenements  for 
several  years,  when  one  Taylor  purchased  the  improve- 
ment from  her,  sold  it  to  another,  repurchased  it  and 
continued  in  possession  until  1835  or  1836  or  1837  when 
it  was  surrendered  to  the  agents  of  the  claimants  under 
Phillips  and  Young,  and  the  defendant  Simon  as  agent 
for  De  Bovis  who  was  one  of  these  claimants  took  the 
possession  and  has  continued  to  reside  at  the  same  place 
ever  since.  The  defendants  also  read  the  patent  of 
Phillips  and  Young  and  the  record  of  a  suit  in  chance* 
ry  in  which  Moses  L.  Moses  was  complainant  and  B. 
P.  Cruger  and  others  among  whom  were  the  unknown 
heirs  of  Phillips  and  of  Young  were  defendants,  and  in 
which  there  was  a  decree  upon  regular  affidavit  and  pub- 
lication for  a  conveyance,  and  a  deed  by  commissioner 
dated  in  1835,  and  approved  by  the  Court  conveying 
the  title  of  the  defendants  in  the  56,000  acre  patent 
with  certain  exceptions  to  the  complainant.  They  also 
read  a  deed  from  Moses  L.  Moses  to  De  Bovis  dated  ia 
1835,  after  the  commissioner's  deed,  conveying  the 
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same  land  with  the  same  and  other  exceptions,  and  also 
read  a  general  power  of  attorney  from  De  Bovis  to  Si- 
mon, authorizing  all  legal  acts  for  the  protection  and 
advancement  of  his  interest  in  the  land.  The  excep- 
tions in  these  deeds  were  proved  not  to  cover  the  land 
now  in  controversy. 

It  was  proved  that  in  1818,  the  place  at  which  Hol- 
brook  lived  was  in  the  county  of  Pendleton  which  then 
included  also  the  locus  in  quo  and  all  the  land  now  in 
contest;  but  that  in  1819,  the  Legislature  established 
the  county  of  Owen,  the  line  of  which  ran  between 
Holbrookes  and  the  land  on  which  the  trespass  was 
committed,  leaving  Hnlbrook's  place  in  the  county  of 
Owen.  And  that  in  1820,  tne  county  of  Grant  was  es- 
tablished including  within  its  boundary  the  foctt*  inquot 
and  leaving  Holbrook's  residence  still  in  Owen,  Wheth- 
er Simon  has  at  any  time  extended  his  actual  close 
within  the  county  of  Grant  is  uncertain.  But  it  ap- 
pears that  no  entry  was  ever  made  under  the  elder  pat- 
ent within  the  boundary  of  Gouge's  bond  or  deed  prior 
to  the  entry  which  is  complained  of  as  a  trespass. 

Under  the  issue  on  the  plea  of  not  guilty  it  devolved 
upon  the  plaintiff  to  prove  that  he  was  in  possession  of 
the  land  when  the  defendants  entered  upon  it.  His  en- 
try outside  of  the  older  patent  though  evidenced  by  an 
actual  close  and  continued  residence,  and  made  under 
claim  of  title  to  land  extending  within  that  patent  and 
with  the  intention  and  claim  of  being  possessed  to  the 
extent  of  his  own  boundary,  did  not  give  him  pos- 
session of  any  part  of  the  interference,  though  there  may 
h.Mve  been  no  possession  either  of  the  interference,  or 
elsewhere  under  the  elder  patent.  But  an  entry  under 
the  elder  patent  on  any  part  of  it  with  intent  to  take  pos- 
session of  the  whole  gives  possession  of  all  the  vacant 
land  within  the  patent  boundary  and  in  thesamecounty 
in  which  the  entry  was  made,  although  there  be  a  junior 
patent  covering  part  of  such  vacant  land,  and  a  posses- 
sion under  it  outside  of  the  interference.  A  prior  entry 
however  of,  or  under  the  junior  patentee  within  the  in- 
terference with    intent    to  take  possession  of  it,  would 
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give  possession  to  the  extent  of  the  interference  which    Simow,  6lg. 
would  not  be  divested  or  disturbed  by  a  subsequent  en-         Gouoe. 
try  under   the  elder  patent  outside  of  the  interference.  iTprior  entry  nn- 
The  principle  that  the  purchaser  of  land  adjoining  a  en^'Jilhin'  X 
tract  of  which  he  has  actual  possession  ac(|uires  by  his  j^^ li^'^^  pogie".^ 
purchase  the  possession  of  the  land  purchased,  does  not  sion  of   it  will 

,  ...  ...       II  .  'J       rive  a  possesion 

apply  so  as  to  extend  his  possession  originally  outside  ,o  ihe  extern  of 
of  an  elder  patent,  to  land  within  that  patent,  unless  it  ^^'^  inicrierence. 

,  .  ^     1  J  1         *u  An  entry  upon  a 

was  in  the  possession  ot  the  vendor,  or  unless  the  ven-  posse>sionunHer 
dee  actually  enters  upon  it.  And  if  the  elder  patentee  !!;%^';lf,[iS?'pa'il 
has  the   possession   of  his  land  thoncrh  bv  entry  or  en-  l^^if-e,  &c.  wiih 

•  *^     .  1         *.    I       .  r  I  i"  *        *  in    the     interle- 

closure  outside  of  the  interference  the  sul)sequent  entry  ^enre,  Hoes  not 

of  the  junior  patentee  within  the  interference  docs  not  sicT\nuitr''!'he 

divest   the  prior  and   existing  possession   beyond  the  *:o[,"jy,g''^n^t.tu*I 

actual  close  of  the  junior  patentee  though  he  may  have  e  n  o  i  o  ^  u  r  e  , 

been  first  possessed  outside  of  the  interference  claiming  pjuentee      may 

to  the  boundary  of  his  patent.     But  although  the  entry  S.'o.Jsiy'^rosses- 

of  the  junior  patentee  is  thus  limited  by  his  actual  close,  ^l''^    o.uside  of 

vet   if  his  enlrv  was  made  for  the  purpose  of  taking  tiaimins;io    the 

r  .\'  II.  e  ji  .  1    boundnrv  of  hia 

possession  of  the    whole  mterierence  and  be  continued   puiem.  ' 
under  claim  of  being  so  possessed,  his  possession  might 
be  extended  to  the  whole  or  any  part  by  the  withdraw- 
al or  abandonment   or  other  cessation  of  the    posses- 
sion under  the  elder  patent. 

Then  the  question  whether,  at  the  time  of  the  tres- 
pass, the  plaintiff  had  possession  of  the  place,  depends 
upon  the  question  whether,  when  he  extended  his  im- 
provement over  upon  the  interference,  it  was  in  pos-  ' 
session  under  the  elder  patent,  and  whether,  even  if  it 
was,  that  possession  was  afterwards  withdrawn  or 
abandoned,  or  had  otherwise  ceaised  before,  the  entry 
complained  of.  If  the'lease  to  Holbrook  was  for  the 
whole  56,000  acres,  or  was  unlimited,  and  was  made 
and  accepted  for  the  purpose  of  taking  and  holding  pos- 
session for  the  lessor  claiming  under  the  elder  patent, 
to  the  extent  of  its  boundaries,  the  possession  was 
thereby  acquired  of  all  the  land  included  in  the  patent, 
which  waa  in  the  same  county,  which  was  not  in 
possession  of  others,  and  not  covered  by  an  older 
patent.      And    as    the    land    now    in    contest    was 
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SiMow,  Ac.  then  vacant,  not  covered  by  an  older  patent,  than 
Gouge.  that  of  Phillips  and  Young,  and  within  the  same  coun- 
ty  with  the  actual  close  and  residence  of  Holbrook,  it 
was  embraced  within  the  possession  thus  acquired  for 
the  elder  patent.  If  the  lease  was  not  of  this  chtrao- 
ter  but  was  limited  and  did  not  include  the  land  in  con« 
test,  then  of  course  n.>  possession  of  this  land  was 
thereby  acquired.  And  as  at  the  time  when  the  tene- 
ment which  had  been  occupied  by  Holbrook  was 
surrendered  to  the  claimants  under  the  elder  patent  it 
was  in  a  different  county  from  that  in  which  the  dispu- 
ted  land  was,  and  is  included,  no  possession  of  this  dis- 
puted land  was  acquired  by  the  surrender  or  by  any  act 
of  the  surrenderee  done  in  any  other  county  than  Grant 
in  which  that  land  is  situated  ;  and  no  possession  could 
be  acquired  for  or  under  the  elder  patent  even  of  vacant 
land  in  the  county  of  Grant,  except  by  an  entry  within 
that  county.  In  that  state  of  case  the  extension  of  the 
plaintiff's  improvement  or  enclosure  over  upon  the 
interference  gave  him  possession  to  the  extent  of  his 
boundary,  and  v/nfi  sufficient  to  sustain  this  action  unless 
the  entry  of  the  defendants  for  which  it  was  brought 
was  justified  by  title  or  license. 
I  But  if  Holbrook's  lease  was  asat  first  supposed  unlim- 

The  creation  of    .^     i         i  •         ^        .  •  r     n  *l 

II  new  coiiniy  &  ited  and  such  as  to  give  a  possession  ot  all  the    vacant 

oManli^Vpas'  land  in  the  pntent  of  Phillips  and   Young,   we   are   of 
jes«ion  doe*  not  opinion  that  the  subsequent   division  of  the  county   of 

hiive    ihe   effect       '       ,,  ,         "^ 

of  <i;vMs.in^  a  Pendleton  so  as  to  separate  by  the  county  line,  the 
"  *°°*  premises  occupied  by  Holbrook  from  the  land  in  con- 
test, did  not  have  the  effect  of  limiting  the  extent  of  his 
existing  possession,  but  that  although  his  residence  was 
thus  thrown  into  the  county  of  Owen  leaving  this  land 
in  the  county  of  Pendleton,  and  afterwards  in  the  coun- 
ty of  Grant,  no  new  entry  or  act  was  necessary  in  eith- 
er Pendleton  or  Grant  in  order  to  give  or  continue  hia 
possession  to  its  original  extent.  Upon  this  point  the 
Instruction  given  by  the  Court  to  the  jury  is  in  direct 
conflict  with  the  opinion  just  stated,  and  is  therefore 
deemed  erroneous  to  the  prejudice  of  the  defendants. 
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The  questioa  whether  the  lease  (whxh  was  not  produ-    Smow*.  &e. 
ced,)  was  limited  or  unlimitedi  and  for  what  purpose  it       Covoi. 
was  made  and  accepted^  was  one  of  fact,  to  be  decided   — — — 
by  the  jury.     Herndon  the  only  witness  who  deposed 
to  its  contents  represented  it  as  being  for  the   whole 
tract,  and  that  Holbrook  agreed  to  hold  and   did  hold 
under  it.    The  testimony  of  this  witness  was  impeach* 
ed  by  a  witness  who  stated  that  on  a  former  occasion 
Herndon  had  sworn  that  he  did  not  recollect  whether 
(he  lease  to  Holbrook  was  for  the  whole  claim  or  only 
for  his  improvement,  and  by  another  witness  who  said 
that  Herndon  had  sworn  on  the  former  occasion,  that 
the  lease  to  Holbrook  was  just  like  the  others,  and   he 
believed  he  said  ihat  it  provided  that  Holbrook  should 
have  the  privilege  of  purchasing  100  acres  of  land.   The 
instruction  given  by  the  Court,  "that  if  the  jury  believ* 
ed  from  the  evidence,  that  the  lease  to  Holbrook  was 
confined  to  his  improvement  or  enclosure,  with  the  priv- 
ilege  of  purchasing  100  acres,  his  possession  did  not  ex* 
tend  beyond  his  improvement,"  seems  to  have  been  ba- 
sed upon  this  impeaching  testimony ;  since  there  was 
no  direct  evidence  of  the  contents  of  the  lease  but  that 
of  Herndon,  ^i  ven  in  this  case  and  on  this  trial,  and  cer- 
tainly no  direct  evidence  of  its  providbg  for  the  pur- 
chase of  100  acres.    The  Instruction  as  given  was  cal* 
culated  to  make  the  impression  on  the  jury  that  they 
might  regard  this  evidence  of  what  the  defendant's  wit- 
ness had  formerly  stated  or  his  former  statement  itrelf, 
as  direct  proof  of  the  contents  of  the  lease,  when  in 
truth  its  only  tendency  was  to  discredit  Herndon,  and 
to  weaken  or  destroy  the  effect  of  his  statement  made 
on  this  trial.    If  the  jury  believed  the  evidence  of  Hem-^ 
don  given  in  this  ease,  it  authorised  them  to  find  that 
the  lease  was  unlimited  and  made  for  the  purpose  of 
taking  possession  of  the  whole  tract.    If  they  did  not 
believe  it,  there  was  no  evidence  of  an  unlimited  lease, 
nor  of  a  possession  co-extensive  with  the  patent,  acqui- 
red thereby,  and  the  defendants  failed  in  making  out 
that  part  of  their  case.    This  instruction  appears  to  be 
misleading. 

Vol.  XII.  91 


Digitized  by 


Google 


leJ  BEN.  MONROE'S  REPORTS. 

Simons,  Ac.  If  a  lease  of  the  whole  patent  or  without  limits  was 
Gouov.  made  by  persons  acting  for  ihe  patentees  or  those  enti- 
tied  under  them  to  Holbrook,  and  was  accepted  by  him 
while  residing  on  the  land,  it  would  be  presumed  to  have 
been  made  with  intent  to  take  possession  of  the  whole, 
and  had  the  effect  of  gaining  such  possession  under  the 
exceptions  above  stated.  And  such  possession  if  con- 
tinued up  to  the  time  of  the  surrender  to  the  claimants 
or  their  agents  in  1835-6,  or  7,  passed  by  the  surrender 
to  said  agents,  and  so  far  as  the  present  contest  is  con- 
cerned, to  Simon,  notwithstanding  the  intervening 
county  lines;  and  while  it  so  continued,  as  it  might  do 
by  the  continued  residence  and  claim  of  Simon,  it  re- 
pelled any  constructive  extension  of  the  plaintiff's  pos- 
session within  the  elder  patent,  and  confined  it  to  his 
actual  close. 

To  whatever  extent   the  possession   was  originally 

A  tenant  pla>  held  by  Holbrook  under  the  lease,  we  are  of  opinion 

Soil  of  rSIrYe  ^^*^  '^  w^*"  "^^  restricted  to   narrower  limits   by   the 

iractof  land,  ^  death  of  Holbrook,  leaving  his  widow  in  possession  of 

ilied  upon  it,  left  ,  ,        ,  i       /.    i      . 

a  famiw,    they  his  improvement,  nor  by   her  sale  of  the  improvement 

Matloo^  aa  ^^he  to  Taylor,  who  though  he  purchased  nothing  else,  cut 

?irhad^bce/*Sr  wood  and  timber  as  he  pleased.    The  improvement  was 

the  landlord—no  the  only  valuable  or  vendible  part  of  the  possession  that 

act  of  abandon*  '^  r  i 

ment  appaarin^  the  tenant  could  dispose  of.    The  possession  outside  of 
the  improvement  was  for  the  lessors  if  not  in  them,  and 
may  have  continued  as  the  tenement  to  which  it  was 
. attached  was  held  by  their  tenant  or  under  or  for  them^ 
unless  there  should  be  some  fact  authorizing  the  conclu- 
sion that  the  constructive  possession  had  been  lost   or 
relinquished.    The  absence,  from  the  time  of  the  exe- 
cution of  the  lease  for  many  years,  of  any  recognition 
by  lessor  or  leasee  of  the  existence  of  such  a  lease  or  of 
such  a  tenancy  and  extensive  possession  as  have   been 
referred  lo,  and  the  failure  to  show  any  act  done   by 
either,  asserting  or  evidencing  such  a  tenancy  and  pos- 
session, and  the  sale  of  the  improvement  might  tend  to 
prove  that  no  such  lease  had  been  authoritively   made 
and  no  such  possession  acquired;  or  that  if  acquired,  it 


Digitized  by 


Google 


SUMMER  TERM  1851.  1«S 

had  been  expressly  or  tacitly  relinquished,  and  existed  Simoni,  &c. 
only  to  the  extent  of  the  actual  enclosure  of  the  Hoi-  Govai. 
brook  tenement  when  it  was  surrendered  by  Taylor 
some  seventeen  or  eighteen  years  after  the  date  of  the 
alleged  lease.  It  would  seem  that  there  should  be  some 
length  of  time  which  would  authorize  the  inference 
that  a  constructive  possession  had  ceased  or  been  relin- 
quished, which  though  extending  to  thousands  of  acres 
in  different  counties,  is  attached  to  a  small  tenement 
and  sustained  only  by  the  occupancy  of  that  tenement 
by  a  tenant  without  any  other  assertion  or  evidence  of 
the  extended  possession  than  may  be  inferred  from  a 
lease  in  his  pocket  lost  or  destroyed,  and  never 
shown  or  spoken  of  after  its  execution,  and  not  produ- 
ced on  the  trial.  And  although  it  cannot  be  decided  as 
matter  of  law  that  a  presumption  of  relinquishment 
arises  from  such  facts,  we  are  inclined  to  the  opinion 
that  a  jury  would  be  at  liberty,  in  the  absence  of  oppo- 
sing circumstances  to  find  whether  or  not  in  view  of  all 
the  circumstances,  the  constructive  possession  had  been 
relinquished  by  the  lessor. 

Upon  this  branch  of  the  subject  no  question  was 
made  on  the  trial  so  far  as  appears  from  the  instructions 
given  and  refused,  except  as  to  the  effect  of  the  sale  of 
Holbrookes  improvement.  But  In  the  instruction  that 
the  constructive  possession  was  narrowed  down  by  the 
county  lines  separating  Holbrook's  tenement  from  the 
land  in  dispute,  and  the  instruction  that  if  Taylor  pur- 
chased the  improvement  of  Holbrook,  his  possession 
was  confined  to  the  improvement,  the  Court  in  effect 
decided  that  there  was  no  possession  under  the  elder 
patent  within  the  county  of  Grant,  as  a  consequence  of 
the  continued  occupancy  of  the  Holbrook  tenement  in 
Owen.  Under  these  lust  ructions,  both  of  which  are 
deemed  erroneous,  the  jury  was  bound  to  find  that  the 
plaintiff  was  in  possession  of  the  interference  when  Si- 
mon and  the  other  defendants  made  the  entry  complain- 
ed of,  and  the  defence  rested  solely  on  the  question  of 
a  license  justifying  the  entry. 


Digitized  by 


Google 


164  BEN.  MONROE'S  REPORTS. 

StMovs,  Ac.        In  making  out  their  defence  on  the  ground  of  license 
GovoR.         ^1*01^  Debovis,  it  was   necessary   that   the   defendants 

""^  ""  should  show  not  only  authority  from  him,   but  also  title 

in  him  to  make  and  authorize  the  entry  upon  land  in 
the  plaintiff's  possession.  Prima  facie,  the  decree,  the 
commissioner's  deed  from  the  unknown  heirs  of  Phil- 
lips and  Young,  and  others,  to  Moses  L.  Moses,  the  deed 
from  him  to  Debovis,  and  the  power  of  attorney  from 
Debovis  to  Simon,  are  amply  sufficient  to  show  title  in 
Debovis  and  authority  from  him  to  Simon  to  enter  un- 
der that  title. 

But  it  was  objected  that  the  deed  from  Moses  to  De- 

mideTn  cwnp?*-  ^ovis  did  not  pass  the  title  to  the  land  now   in  dispute, 

tncewiUiavaiid  if  when  it  was  made,  the  plaintiff  Gouge  was  in   the 
contract,    made      ''  .  i.    ,       .         r.  ,  i   . 

when  there  is  no  adverse  possession  of  the  mterference,  and  several  m- 

■loe  irnorwithl  structions  were  given  upon  this  subject.  The  objecti6n 
ty  iaws?*^*™***'"  ^**  certainly  valid  if  the  possession  was  adverse  at  the 
date  of  the  deed  and  so  far  as  it  was  adverse,  unless  the 
deed  was  made  in  pursuance  of  a  binding  contract, 
made  when  there  was  no  such  adverse  possession. — 
But  supposing  no  such  previous  contract,  the  question 
of  the  state  of  the  possession  at  the  date  of  the  deed 
depends  upon  precisely  the  same  principles  that  have 
been  already  stated  as  affecting  the  state  of  the  posses- 
sion at  the  time  of  the  trespass  complained  of.  And 
upon  this  subject  the  Court  not  only  committed  the  er- 
rors before  noticed,  but  also  erred  in  the  instructions 
which  apparently  authorized  the  jury  to  conclude  that 
if  at,  and  before  the  date  of  the  deed  to  Debovis,  the 
plaintifl  was  in  possession  under  his  bond  or  deed  claim- 
ing to  the  extent  thereof,  this  was  such  an  adverse  pos- 
session of  the  entire  interference,  as  rendered  the  deed 
to  Debovis  champertous  and  ineffectual  to  pass  the  land 
in  contest.  To  support  this  conclusion  it  was  necessa- 
ry, not  only  that  the  fact  just  stated  should  have  existed 
at  the  date  of  the  deed,  but  that  the  plaintiff  should 
have  extended  his  close  into  the  interference,  and  that 
at  the  time  of  the  extension  or  afterwards,  before  the 
date  of  the  deed,  there  should  have  been  no  possession 
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of  the  interference  under  the  elder  patent.  Whether  .  Sikoks,  &c. 
there  was  or  was  not  such  possession  under  the  elder  Gouge, 
patent,  depends  upon  facts  and  principles  already  con- 
sidered  and  explained.  In  the  instruction  now  under 
notice,  the  necessity  of  an  entry  by  the  plaintiff  upon 
the  interference  and  the  question  of  possession  under 
the  elder  patent,  and  the  facts  and  principles  involved 
in  it  seem  to  have  been  left  out  of  view.  And  in  giv- 
ing and  refusing  other  instructions  which  relate  to  them, 
the  Court  seems  to  have  acted  on  views  inconsistent 
with  this  opinion.  These  instructions  were  numerous 
and  it  is  not  necessary  to  state  them  in  detail.  We  re- 
mark however,  that  it  was  not  necessary  in  order  to 
sustain  the  defence  under  the  general  issue,  that  the  ti- 
tle should  have  been  in  Debovis,  as  one  of  the  instruc- 
tions assumes.  If  the  plaintiff  was  not  in  possession 
when  the  entry  complained  of,  was  made,  he  cannot 
maintain  the  action.  And  if  Debovis  had  not  the  legal 
title  by  the  deed,  his  agent  might  have  been  in  posses- 
sion for  him  or  for  his  grantor  to  the  extent  of  its  boun- 
dary. 

No  question  as  to  the  effect  of  the  seven  years  limita- 
tion under  the  act  of  1809,  is  made  in  the  instructions, 
and  none  arises  necessarily  on  the  record.  But  for  the 
errors  above  noticed,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial  in  conformity  with  this 
opinion.  And  we  suggest  that  the  case  should  be  ex* 
plicitly  disposed  of  as  to  the  defendant  who  was  not 
served  with  process. 

Lindsey  and  Curry  for  appellants;  Wall  and  J. 
Trimble  for  appellee. 
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OHANCEnv.  Wells'  heirs  vs  Head. 

Case  36  Appeal   from  the  Oldham  Circuit. 

Descents,    Merges, 

July  8.  JuDGB  Marshall  delivered  the  opinion  of  the  Court. 

William  Wells,  the  owner  of  a  tract  of  unimprov- 

•tated  ^^*  ^^^  ^^  ^^^^  containing  upwards  of  700  acres,  had  it  divided 
by  survey  in  1826,  avowing  that  he  intended  it  for  his 
two  sons  Samuel  and  Francis,  and  Samuel  being   then 
just  married,  went  upon  the  land  intended  for  him  un- 
der this  avowal  of  his  father,  built  a  house  and  resided 
on  the  land  until  his  death  in  1833,  having  in  the  mean- 
time cleared  for  cultivation  some  40  or  50  acres,  and 
erected  convenient   buildings.    He   left  a  widow,  the 
daughter  of  James  Head,  and  two  infant  children  of  the 
marriage,  Mildred  and  William.    The  possession  seems 
to  have  been  continued  for  the  benefit  of  the  family  of 
Samuel  Wells,  the  land  being  at  first  controlled  or  rent- 
ed out  by  his  administrator.     Afterwards  his  widow  in- 
termarried with  one  Sneed,  who  was  appointed  guar- 
dian of  the  children,  and  held  the  possession.     In  1838, 
William  Wells,  the  father  of  Samuel,   died,  leaving  a 
widow,  and  after  having  at  some  antecedent  period  en- 
tered upon  the  land,  and  had  50  acres  of  it  surveyed, 
which  he  said  he  intended  to  give  to  his  son's  widow  for 
her  dower.     In  1839,  commissioners  were  appointed  to 
divide  the  real  estate  of  William  Wells,  and  they  divi- 
ded the  tract  into  three  parts,  of  which,  one  was  allot- 
ted to  Mildred  and  William  Wells,   infant  children  of 
Samuel  Wells,  deceased,  one  to  Francis  S.  Wells,  son 
of  William,  deceased,  and  one   to  Letitia  Pemberton, 
his  daughter,  the  persons  just  named  being  the  only 
heirs  of  said  William.    A  deed  corresponding  with  this 
division,  was  made  by  the  commissioners  to  Mildred 
and  William  Wells,  and  approved  by  the  Court  in  May^ 
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1839.  William  Wells,  the  son  of  Samuel,  died  in  1848,  Wells  hbibi 
in  infancy,  and  unmarried,  having  survived  his  sister  Head. 
Mildred,  who  died  unmarried,  and  his  mother,  who  had 
no  child  by  her  second  marriage.  But  whether  his 
mother  or  his  sister  died  first,  is  uncertain.  The  land 
allotted  and  conveyed  to  the  children  of  Samuel  Wells, 
included  their  improvements,  but  not  the  whole  of  the 
land  of  which  their  father  had  taken  possession. 

In  March,  1849,  James  Head,  the  maternal  grand- 
father of  William  Wells,  the  son  of  Samuel,  filed  this* 
bill  against  his  maternal  grand-mother,  Elizabeth  Wells» 
widow  of  William  Wells,  senior,  nnd  the  descendants 
of  Francis  S.  Wells  and  Letitia  Pemberton,  claiming 
that  the  land  had  descended  to  Mildred  and  William 
Wells,  from  their  grand-father,  and  under  the  law  of 
descents  in  this  State,  he  was  entitled  to  one  moiety 
of  the  land  of  which  William  Wells,  junior,  had  died 
seized,  and  that  the  paternal  kindred  above  described, 
are  entitled  to  the  other  moiety.  The  paternal  grand- 
mother, Elizabeth  Wells,  concurs  with  the  statement 
and  claim  of  the  bill.  But  the  other  defendants  rely 
upon  the  gift  of  the  land  by  William  Wells,  senior,  to 
Samuel  and  the  subsequent  possession,  and  claims 
that  the  land  descended  to  Samuel's  children  from  their 
father,  and  not  from  their  grandfather,  and  that  under 
the  5th  section  of  the  act  of  descents  of  1797,  (Statute 
JLaWf  563,)  the  kindred  on  the  side  of  the  mother  of  the 
infant  decedent  are  excluded  fiom  participation  in  the 
inheritance  with  the  brothers  and  sisters  of  his  father, 
or  their  descendants. 

The  first  question  to  be  determined  is,  whether  the  ,  F»nit  qnestioB 

...       ,        ^/.,  1  r         1  foT  adjadioatioB, 

case  comes  withm  the  nfth  section  above  referred   to,  whether  ihe  uuv 
'which  is  an  exception  from    the  general  course  of  des-  ihl^^fiuher  '*^m 
cent.     And  this   question  depends  upon  the  question  8'*od.iather. 
-whether  the  title  which  William  Wells,  junior,   had  at 
his  death  descended  to  him  from  his  father  or  from  his 
grand-father.    If  from  his  grand-father,   then  the  5th 
section  does  not  apply,  and  for  want  of  mother,  broth- 
ers, sisters,  and  their  descendants,   the  estate  descends 
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Wells  bbiks  Jq  equal  moieties  to  the  paternal  and  maternal  kindred 
Head.  of  William;  the  grand-father  on  either  side,*  if  there  be 
"  one,  being  entitled  to  one  entire  moiety  to  the  exclusion 
of  all  others,  and  if  there  be  on  either  side  no  grand- 
father  living,  then  the  moiety  to  which  he  would  have 
been  entitle^,  passes  to  the  grand-mother,  uncles  and 
aunts,  and  their  descendants,  on  the  same  side,  or  such 
of  them  as  there  be.  In  which  case,  the  grand-mother 
would  take  one-third  of  the  moiety  of  this  estate,  the 
descendants  of  Francis  S.  Wells,  would  take  one  third 
per  stirpesy  and  the  descendants  of  Letitia  Pemberton 
would  take  the  remaining  third  in  the  same  manner. 
But  if  the  title  which  William  Weils  had,  descended  to- 
him  from  his  father  and  not  ftom  his  grand-father,  then 
the  fifth  section  applies,  and  the  question  arises  as  to  its 
effect.  That  section  declares  that  *'when  an  infant 
shall  die  without  issue,  having  title  to  any  real  estate 
of  inheritance,  derived  by  purchase  or  descent  from  the 
father,  the  mother  of  such  infant  shall  not  succeed  to, 
nor  enjoy  the  same  or  any  part  thereof,  (saving  her 
right  as  dowress,)  if  there  be  living  any  brother  or  sis- 
ter of  such  infant,  or  any  brother  or  sister  of  the  father, 
or  any  lineal  descendant  of  either  of  them.  In  the  case 
of  Clay^  Sfc.  vs  Cousins^  (1  Mon.  75,)  this  Court 
seems  to  have  considered  the  whole  force  of  this  section 
as  confined  to  the  exclusion  of  the  mother,  and  to  the 
case  of  there  being  a  brother  or  sister  of  the  infant  or 
of  the  father,  or  any  descendant  of  either.  If  this  be 
so,  then  although  there  be  a  brother  or  sister  of  the  in- 
fant or  of  his  father  or  descendants  of  such  brother  or 
sister,  the  mother  alone  is  excluded ;  and  although  if 
the  mother  be  living  the  case  would  not  happen  In 
which  the  statute  directs  the  estate  to  be  divided  into 
two  moieties,  one  to  go  to  the  paternal  and  the  other  to 
the  maternal  kindred  ;  yet  if  there  be  no  mother  at  the 
death  of  the  infant,  the  cabe  for  such  division  happens 
precisely  according  to  the  letter  of  the  statute,  and  there 
is  nothing  upon  which  the  prohibition  of  the  fifth  see. 
tion  can  operate. 
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Whether  this  strict  construction  of  the  5th  section.  Wsiit'  Bsitt 
(or  as  may  be  said  of  the  5th  and  6th  sectionsi  for  the        Hbab. 
6lh  makes  a  similar  provision  where  the  title  is  derived  — — *- 
from  the  mother,)  should  be  carried  out,  and  the  exclu-^^ 
sion  be  confined  alone  to  the  parent  from  whom  the  ti- 
tle was  not  derived,  we  need  not  for  reasons  presently 
appearing,  decide  in  this  case.    We  remark  however; 
that  although  it  may  seem  incongruous  to  exolude  the 
mother,  if  living,  and  yet  if  she  be  dead,  to  admit  her 
kindred  to  the  same  participation  in  the  inheritance,  as 
if  she  might  herself  have  enjoyed  it  if  living,  yet  such 
appears  to  be  the  letter  of  the  section.    And  as  the  pro* 
visions  of  the  5th  and  6th  sections,  taken  from  the  Vir* 
ginia  act  of  1790,  are  innovations  upon  the  original  act^ 
of  1785,  and  are  exceptions  from  the  general  principle, 
and  course  of  descent  adopted  from  that  act  into  the 
act  of  1797,  before  referred  to,  a  strict  construction 
may  not  be  unreasonable. 

The  act  of  1785,  regards  only  the  kindred  of  the  de-  of'^'lhe^'villi^h! 
cedent,  and  totally  discarding  all  reference  to  the  blood  Stauia  o<  dej. 
of  the  first  purchaser,  or  of  the  ancestor  from  whom  the  rei^ardi  onW  tb« 
title  descended,  placed  the  paternal  and  maternal  kind-  decedeDt/disre* 
red  on  precisely  the  same  footing.    A  reference  to  the  fK^f  the  firit 
cases  in  which  these  provisions  of  the  act  of  1790,  in-  ppTchaie,    pl». 
corporated  into  our  act  of  1797,  came  up  for  construe-  and     maiernai 
tion  before  the  Courts  of  Virginia,  will  show  the  disfa-  Mm©  fooUof.*^ 
vor  with  which  they  regarded  this  partial  return  to  the 
feudal  principle  of  preference  for  the  blood  of  the  first 
purchaser.    It  may  not  be  inconsistent  with  the  gene- 
ral spirit  and  object  of  the  statute  to  disregard  wholly 
the  line  of  ancestors  through  which  the  title  has  come, 
even  to  an  infant  decedent,  except  in  cases  coming  lit- 
erally within  the  letter  of  the  5th  and  6th  sections,  and 
to  the  extent  literally  prescribed  by  them.    Socb  was 
the  principle  and  basis  of  construction  in  the  case  of 
Clayt  SfC^  V8  Cousim^  above  referred  to,  and  in  that  of 
Duncan  vs  Laffertjfs  adm^r.^  (6  /.  J.  JlforsA.,  47,)  in 
which  it  was  decided  that  the  father  of  the  infant  dece- 
dent is  excluded  only  when  the  estate  comes  to  the  in* 
Vol.  XII.  22 
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WnLi'  ■««■  fant  from  the  mother  herself,  and  not  when  it  comes 

Km.         from  her  father,  and  of  course  not  when  it  comes  from 

her  child. 

Then  from  whatever  source  the  title  came  to  Mildred 

dir?oVsc.8'l!d''^f  and  William   Wells,  the   infant  children  of  Samuel, 

lealMiateofin.  when  Mildred  died  her  interest  of  one  half  descended 

heiitance  not  de 

lired  fcom  the '.either  to  her  brother  alone,  or  to  her  mother  and  broth- 
■Qch  '  infant  er  jointly  and  equally.  And  whether  in  one  way  or  the 
death  no  motirtr!  Other,  the  death  of  both  sister  and  mother  concentrated 
nor  brother,  nor  the  entire  title  in  William,  and  he  must  have  derived 

sister,   nor  their  ,     ,^  ,       ,  ,        /.  .  ,  r 

deieendanti.  the  one-half  by  descent  either  from  his  sister  alone  or  from 
urnid''^  kbidfed  his  Sister  and  his  mother,  and  not  by  descent  from  his 
thS  elSie'ui  IT-  f^^^^^  ^^  •^'s  grand-father.    As  to  one  half  of  the  land, 
quel  moieiiee.      therefore,  his  death  under  age  and  without  issue  did  not 
ipake  a  case  under  the  5th  section,  but  leaving  at  his 
death  no  mother,  nor  brother,  nor  sister,  nor  their  des- 
cendants, his  paternal  and  maternal  kindred  were  on 
his  death  entitled  to  equal  moieties  of  that  half  under 
the  7th  section  of  the  act  of  1707,  unless  there  might 
be  to  some  extent  an  exclusion  under  the  6th  section, 
which  is  not  claimed.  • 

With  regard  to  the  other  half,  we  can  come  to  no 

^^""^A*'^  other  conclusion  than  that  the  only  estate  of  inheri- 
•  ease     wnere  it  "^ 

descenda  to  the  tance  which  William  Wells  had  at  his  death,  was  by 
frand-father.  title  derived  not  from  his  father,  but  from  his  grand- 
father; and  that  in  fact  his  sister  Mildred  had  no  other 
title  at  her  death.  Samuel  Wells  had  no  other  title  in 
the  land  but  a  mere  possession,  which  even,  if  it  had 
been  adverse  to  the  title  of  his  father,  had  not  ripened 
into  a  title  either  at  his  own  death  or  at  the  death  of  his 
father. 

But  his  possession  was  not  in  fact  adverse.  It  was 
terTaVn'^^^^of  taken  and  held  by  permission  of  his  father,  and  in  ex- 
his  ^^^•'j^j^?!?  pectation  of  a  gift  from  him.  And  whatever  equities  he 
to  his  father  for  may  have  acquired  with  respect  to  the  improvements 
aion'ia^iwt  ad-  made  by  his  labor,  he  held  the  possession  in  subordina- 
tion to  his  father — looking  to  him  for  a  gift  of  the  title. 
He  was  in  effect  but  a  tenant  at  will,  subject  to  the  loss 
of  his  possession  at  least  upon  notice,  and  to  a  loss  of 
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his  expected  title  without  notioe.  He  had  no  estate  of  WitL«'  Biiti 
ioheritance  nor  title  to  such  estate  during  his  life  nor  at  Hb^o. 
his  death.  And  although  his  possession  was  continued 
by,  or  on  behalf  of  his  representatives*  its  character 
was  still  the  same,  until  upon  the  death  of  his  father 
the  title  descended  in  parcenary  to  his  children,  togeth* 
er  with  the  other  heirs.  If  this  title  could  have  been  re- 
jected, there  was  never  any  indication  either  on  the 
part  of  Samuel  or  of  his  children  or  of  those  who  acted 
for  them,  that  it  would  be,  or  that  it  was  rejected.  On 
the  contrary,  the  division  by  the  County  Court,  and  the 
acquiescence  in  it  without  objection  even  now  made, 
when  it  took  from  these  children  a  part  of  the  land 
which  their  father  and  themselves  might  have  claimed 
UDder  the  gift,  shows  if  acceptance  were  important, 
that  the  title  of  the  grand-father  was  accepted  for  the 
infants,  and  must  suffice  at  least  to  prove  the  character 
of  the  possession  held  for  them,  and  which  was  th^ir 
only  interest  in  the  land. 

But  the  law  cast  upon  them  the  title  of  their  grand- 
father, and  as  it  was  perfect,  being  strengthened  and 
not  weakened  by  their  possession,  it  was  in  fact  and  in 
law  their  only  title. 

If  an  only  son  holds  a  bond  upon  his  father  for  the  Jtl*Spon^lI2d 
gratuitous  conveyance  of  a  specific  tract  of  land,  and  ^'^^'SLn^'JoJ.' ^^ 
the  father  dies,  the  title  by  the  bond  is  merged  in  the  tla.andthafath. 
legal  title.    Where  an  equitable  estate  becomes  united  able  t'lle  mei^ei 
with  an  exactly  coinciding  legal  estate,  the  former  is  ex-  ^'g^,^  on^i 
tinguished:  {Barton  on  real  property^  4S16^Z  Vesetfjjr.t  k^i^^^^'j^^^j^ 
329,  same  130,  6  Mad.  1 18.    And  certainly  an  estate  at  lb.  i^riiiad. 
will  would  merge  in  a  fee  simple  title  descending  on  the  ute  at  wOl^f 
tenant.    As  Samuel  Wells  was  either  a  tenant  at  will,  }j5j^'^d2?likJ 
or  at  most  a  quasi  tenant  with  some  equity  to  a  con*  circumstaacei. 
veyance,  if  this  estate  or  interest  descended  to  his  chil* 
dren,  it  was  merged  in  the  title  which  was  descended 
from  their  grand-father  whose  tenants  or  quasi  tenants 
they  were.    And  the  descent  from  them  and  each  of 
them  must  be  of  the  title  thus  in  them,  and  according 
to  the  course  of  descent  of  the  legal  title  which  never 
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was  in  their  father,  and  never  was  in  them  except  by 
descent  from  their  grandfather.  It  was  by  this  title 
alone  that  the  land  was  held  after  the  death  of  the 
grand-father,  and  an  adverse  title  cannot  now  be  set 
up  on  the  previous  facts,  to  prevent  the  regular  descent 
of  the  land  according  to  that  title.  It  follows  that  the 
complainant  Head,  the  maternal  grand*father  of  Wil- 
liam Wells,  is  entitled  to  one  moiety  of  the  land,  which 
is  all  that  he  claims. 

The  decree  being  in  conformity  with  this  opinion,  is 
therefore  affirmed. 

W.  MarriSy  and  M.  Brown  for  appellants;  Harlan 
for  defendants. 


!2ml72 
100    788 


Cbahcert. 
Cas$  37. 

JumTL 

Outttttod. 


Willet  vs  Beatty. 

Error  to  the  Louisville  Chancery  Court. 
Lien.    Dower, 
Jvoes  HisB  delivored  the  opinion  of  the  Court. 

The  complainant  Samuel  Hammon,  trustee,  &c.,  filed 
his  bill  against  Martin  Dusk  to  enforce  his  lien  upon  a 
house  and  lot  in  Louisville,  to  realize  thereby,  the  resi- 
due of  the  unpaid  purchase  money.  Dusk  answers  and 
amongst  other  matters  in  defence,  (not  necessary  to  be 
noticed,)  he  states  that  he  is  informed  and  believes  that 
one  Nancy  Willett  has  a  claim  to  dower  in  the  proper- 
ty sought  to  be  subjected,  as  the  widow  of  David  Ray, 
deceaaed^-makes  his  answer  a  cross  bill  over  against 
her  and  others,  and  calls  upon  her  as  defendant  there- 
to, to  answer,  set  up,  and  prove  her  claim. 
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Complainant  answers  Dusk's  cross  bill,  and  says  that       Wili.ett 
he  does  not  know,  and   therefore  denies   that  Nancy       Beatty. 
Willett  is  entitled  to  dower  in  said  property  as  David  ;; 

Ray's  widow,  and  calls  for  proof;  that  Dusk  had  pre- 
vious!}' purchased  the  same  from  one  David  L.  Beatty, 
who  conveyed  to  him  by  deed  with  covenant  of  war- 
ranty, and  that  when  Dusk  repurchased  from  him,  he 
wad  apprised  of  the  nature  of  the  title.  He  makes  this 
answer  a  cross  bill  against  Beatty,  and  prays  that  if 
Nancy  Willett  should  establish  her  claim  to  dower,  that 
he  should  have  relief  over  against  him,  (BeattyO  upon 
his  warranty  of  title. 

Nancy  Willett  having  been  brought  into  the  case  by 
Dusk's  cross  bill  as  above  stated,  answers  and  sets  up 
the  following  facts:  That  the  lot  in  question  was  by 
Levi  Tyler,  sold  and  conveyed  by  deed  to  one  Patrick 
Ray,  on  the  14th  of  May,  1830,  for  the  sum  of  500 
dollars,  to  be  paid  in  1,  2,  3,  4,  and  5  years,  100  dol- 
lars each  year,  with  interest — that  a  lien  was  reserved 
in  the  deed  to  secure  the  payment  of  the  purchase  mo- 
ney. That  Patrick  Ray  entered  into  possession  of  the 
lot,  made  improvements  and  held  it  until  his  death. — 
That  her  husband,  David  Ray,  as  the  only  brother  and 
sole  heir  of  Patrick  Ray,  deceased,  after  his  death  en- 
tered upon  and  took  possession  of  the  property,  and 
held  the  same  until  his  death,  in  1833 ;  that  she  after- 
wards intermarried  with  Jonathan  Willett,  that  300 
dollars  of  the  purchase  money  had  been  paid  by  Patrick 
Ray  in  his  lifetime,  two  notes  for  $100  each,  the  bal- 
ance due  for  the  lot,  was  transferred,  one  to  Daniel, 
the  other  to  Joyes.  That  by  suit  in  equity  Daniel  and 
Joyes  enforced  their  lien  upon  the  property,  and  on  the 
30th  May,  1838,  it  was  sold  by  virtue  of  a  decree  of 
the  Louisville  Chancery  Court,  through  the  instrumen- 
tality of  its  commissioner,  and  D.  L.  Beatty  became 
the  purchaser  thereof,  at  the  sum  of  $317  73,  and  re- 
ceived the  commissioner's  deed,  which  was  reported  to, 
and  confirmed  by  the  Court  on  the  6th  September,  1838. 
That  the  property  as  improved  was  worth  three  times 
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WiLLETT  as  much  as  it  sold  for  at  said  sale.  That  she  was  not 
Bbattt.  made  a  party  to  said  suit,  and  was  married  at  the  time 
to  Willett,  that  her  interests,  just  claim  and  right  of 
dower,  were  wholly  disregarded  in  said  proceedings* 
the  record  of  which  duly  attested  are  exhibited  as  part 
of  her  answer  and  cross  bill.  She  prays  that  dower 
be  assigned  her,  and  for  general  relief. 

Beatty's  answer  does  not  admit  any  thing,  except  his 
purchase  of  said  property  at  the  sum  and  time  stated, 
and  calls  for  proof,  &c. 
The  proof  in  the  cause  sustains  fully  the  facts  as  sta- 
'^e^^^t^iaiet  ted,  indeed  the  pleadings  in  the  chancery  suit  referred 
to,  disclose  the  fact  that  David  Ray  was  the  only  broth- 
er and  heir  at  law  of  Patrick  Ray,  who  it  is  averred, 
died  without  issue,  and  the  bill  of  Daniel  and  answer  of 
Tyler,  state  and  admit  that  the  title  to  the  property  had 
descended  to  Ann  Ray,  an  infant,  and  only  child  aad 
heir  at  law  of  David  Ray,  deceased,  and  the  deposition 
of  Edward  Hughes,  taken  in  the  case  referred  to,  proves 
that  David  Ray  died  after  his  brother  Patrick,  leaving 
a  wife  and  two  children,  Ann  and  Mary  Ray,  and  that 
the  latter  died  without  issue. 

The  complainant,  Nancy  Willett,  was  the  mother  of 
A  widow  who86  Ann,  and  the  widow  of  David  Ray,  as  is  proven  incon- 
ed  during  cover-  testibly  by  the  depositions  given  m  the  suit.  She  was 
<U7eited  of  ber  therefore  entitled  to  dower  in  the  house  and  lot  in  ques- 
to  Mfo7cA?rcn  tion,  which  right  was  subject  however,  to  the  lien  re- 
for  balance    of  served  in  the  deed  of  Tyler  to  Patrick  Ray  to  secure 

purchase  money  /•    i  i 

unpaid,  brought  the  payment  of  the  purchase  money. 

the*hu8band,  lo       Patrick  Ray  paid  300  dollars  of  the  purchase  money, 

pa^rtv^wdi'sa'ie  built  a  house  on  the  lot  Worth  500  dollars,  and.  died. 

•f  the  properif  His  brother  David,  at  that  time  the  husband  of  Nancy 
Willett,  came  into  possession  of  the  property,  and  held 
it  until  his  death,  as  the  only  heir  of  Patrick  Ray,  de« 
ceased,  leaving  it  still  encumbered  with  a  lien  thereon, 
for  the  balance  of  unpaid  purchase  money  and  interest, 
amounting  altogether,  at  the  date  of  the  commissicM:!* 
era  sale  to  Beatty,  to  the  sum  of  $317  73. 
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If  Nancy  Willett  had  been  made  a  party  to  the  suit  Willett 
instituted  in  the  Louisville  Chancery  Courts  by  which  Bbattt. 
Daniel  and  Joyes  as  assignees  were  seeking  to  enforce  ~ 

their  lien,  and  if  her  rights  and  interest  had  been  then  the  ^ChanceUor 
considered  and  litigated,  in  that  case,  if  the  entire  ^^^^' 
property -would  have  been  necessary, at  a  fair  sale,  with 
such  notice  to  her,  by  a  commissioner  acting  under  the 
decree  of  the  Court,  to  satisfy  the  balance  of  the  pur- 
chase money,  and  the  whole  estate  had  been  necessari- 
ly sold  for  that  purpose,  she  would  have  been  thereby 
deprived  of  any  right  of  dower  whatever  in  the  prop- 
erty. But  she  was  no  party  to  the  suit,  her  right  was 
.  not  considered  or  provided  for  in  any  manner,  in  the  de- 
cree rendered  in  that  case.  Her  right  and  claim  to 
dower  therefore  is  not  barred  or  precluded  by  the  sale 
and  purchase  of  the  house  and  lot,  resulting  from  the 
proceedings  and  decree  had  and  rendered  in  that  suit. 
Some  of  the  witnesses  have  stated  that  the  house  and 
lot  was  worth  $1000  00  at  the  date  of  the  commission- 
er's sale  in  May,  1838.  The  amount  of  purchase  mo- 
ney then  due  was,  as  before  stated,  $317  73.  For  secu- 
ring the  payment  of  this  sum,  a  prior  lien  on  the  prop- 
erty existed,  paramount  to  the  widow's  right  of  dower. 
If  her  interests  had  been  represented  and  protected  in 
the  chancery  suit  referred  to,  it  may  be  reasonably  pre- 
sumed that  at  a  fair  sale  by  the  commissioner,  the  prop- 
erty, if  unincumbered,  would  have  been  made  to  bring 
its  fair  cash  value,  from  which  value,  assuming  it  at 
flOOO,  deduct  $317  73  for  unpaid  purchase  money,  and 
the  sum  of  $682  27  would  remain.  If,  therefore,  the 
widow's  dower  had  been  assigned  to  her  at  the  date  of 
said  sate,  she  might  then  have  been  entitled  to  one-third 
of  the  last  named  sum,  tO'  wit:  $227  42  1-3,  during 
her  life;  or  rather  to  an  interest  in  the  property  of  the 
value  of  the  latter  sum,  her  enjoyment  of  that  interest 
to  commence  from  the  death  of  her  husband.  And  as» 
without  her  consent,  she  has  been  deprived  of  her  rights, 
and  prevented  from  the  enjoyment  thereof,  she  is  enti- 
tled to  iBterest  or  rents  proportioned  to  her  claim  in 
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WiLLBTT       the  property  to  be  decreed  against  D.  S.  Beatty,  who 
Bexttt.        caused  that  deprivation  and  prevention  by  taking  pos- 
"    session  of  the  entire  property,  and  enjoying  the  whole 
thereof,  from  and  after  his  purchase  at  the  commission- 
er's sale,  as  before  stated.     No  doubt  is  entertained  but 
that  Nancy  Willelt  with  her  two  children,  continued  in 
the  possession  of  the  premises  after  the   death  of  her 
husband  David  Ray,  until  she  intermarried  with  Jona- 
than Willett,  and  from  thence   until  the  30th  of  May, 
.  1838,  when  the  sale  to  Beatty  by  the  chancery  commis- 
sioner took  place,  and  it  is  doubtless  the  fact  also,  and 
such  is  the  opinion  of  the  Court,  that  the  property  was 
sold  and  purchased  with  the  idea  and  understanding,  if 
not  by  express  agreement,  that  the  widow  of  D.  Ray, 
then  the  wife  of  Willett,  was  entitled  lo,  and  would  en- 
joy in  future,  a  dower  estate  in  the  house  and  lot;  and 
hence  Beatty  offered  and  gave  no  more  nor  less  for  them 
than  the  precise   amount  of  the   balance  of  purchase 
money  and  interest  due  at  that   time,  to  wit;  $317  73, 
a  sum  which  as  it  appears,  is  greatly  under  its  real  value. 
The  final  decree  of  the  Louisville  Chancery  Court 
fur'^eliTut'onhl  erroneously  dismisses  the  cross  bill   of  Nancy  Willett, 
possession     of  and  directs  the  sale  of  the  whole  property  to  satisfy  the 

properly     by    a  i  ,    »      t 

sale  thereof,  un-  Unpaid  purchase  money  due  from  Dusk  to  the  origmal 
enio^ce  a^i?e*n  for  Complainant  Samuel  Hammon,  without  regard  to  the 

^.'rSlf.r.^U'.;  '^•^'""of  Naacy  Willett. 

due  ihercon  by       It  is  the  opinion  of  the  Court  that  Beatty  should   be 

(he  hui*band|    m  .       ,  "^  __  ttt.h  i  j  *• 

which  suit  she  required  to  pay  to  Nancy  Willett,  her  due  proportion 
lobe^cnuiie^/to  of  the  rents  and  profits  of  said  house  and  lot,  for  each 
fents'^from  ihe  ^"^  ©Very  year  intervening  between  the  time  when  he 
lime  shew  turn-  took  possession,  and  the  period  at  which  final  decree 
ed  out  of  posses      ,     „  .  ,        ,.       •.  *  .    .  i      u 

slon.  shall  be  rendered  m  this  case.     A  commissioner  snouid 

How  dower  in-  ^^  appointed  to  ascertain,  by  the  proof  taken,  and  other 
ceiiained  ^dtc*"  testimony,  which  he  should  be  authorized  to  take,  the 
annual  average  neat  value  of  the  rent  of  the  house  and 
lot,  during  the  period  above  named,  and  the  time  when 
Beatty  got  possession,  he  should  likewise  ascertain  the 
value  of  the  house  and  lot  itself  in  the  state  and  condi- 
tion it  was  on  the  30th  May,  1838,  the  date  of  Beatty's 


Digitized  by 


Google 


SUMMER  TERxM  1S5L  111 

purchase,  and  also  its  present  value,  exclusive  of  any  Wittirf 
additions  and  improvements  that  nnay  have  been  made,  if  ISbattt. 
any,  since  the  last  named  period,  and  report  such  values^ 
and  the  proof  taken,  to  the  Court.  Her  fractional  life  es- 
tate interest  in  the  property  should  then  be  determined 
by  deducting  the  sum  of  $31T  73,  from  the  ascertalhed 
value  of  the  house  and  lot  in  May,  1838,  and  one  third 
of  the  sum  remaining,  would  be  the  value  of  herdotver 
interest  therein  at  that  time.  And  her  fractional  mfet- 
est  in  the  premises  being  thus  ascertained,  then  she 
would  be  entitled  to  a  decree  against  Beatty  for  the 
same  proportion  of  the  annual  value  of  the  rents  as  as- 
certained, which  the  value  ot  her  dower  interest  beats 
to  the  value  of  the  entire  property,  as  fixed  in  May, 
1838.  And  when  her  proportion  of  the  annual  rent  is 
tlius  found,  the  amount  should  be  multiplied  by  the 
number  of  years  intervening  between  the  period  of 
Beatty's  possession,  and  that  of  the  final  decree  in  this 
case,  and  the  aggregate  amount  should  be  decreed  to  he 
paid  to  the  widow  by  said  Beatty. 

In  assigning  to  Nancy  Willett  her  dower  interest  in 
this  property,  the  Court  should  ascertain  its  present 
value  exclusive  of  additions  and  improvements,  if  any 
made  since  the  purchase  by  Beatty ;  and  give  to  her  th^e 
same  proportionate  fractional  part  thereof  which  sher 
would  have  been  entitled  to  at  the  date  of  the  sale  ta 
Beatty,  and  such  portion  of  the  premises  as  shall  be  of 
the  value  of  her  interest  as  thus  ascertained,  shall  be 
assigned  to  her  for  dower  if  practicable,  and  she  sa  * 
elects,  or  otherwise  if  necessary  to  her  enjoyment  of 
her  interest,  she  may  be  allowed  to  have  and  receive  du- 
ring her  life  such  proportion  of  the  neat  amount  of  the 
annual  rents  and  profits  of  the  said  house  and  lot,  as  the 
▼alue  of  her  interest  therein,  bears  to  the  total  value 
of  the  same  entire.  And  it  may  be  so  ordered  that  the 
present  or  any  subsequent  owner  or  occupant  of  the 
property  shall  hold  and  take  the  same,  subject  to  her 
right  and  claim  to  her  due  proportion  of  the  rents^ 
Vol..  XII  23 
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Stbbshlit  As  between  the  other  parties  to  this  suit,  if  the  mat- 

PowBLL.  tersin  controversy  between  them  have  not  been  adjust- 
ed,  Dusk  is  entitled  to  relief  over  against  his  vendors, 
and  they  over  against  Beatty  upon  the  covenants  of 
warranty  in  their  respective  deeds  of  conveyance  on 
account  of  the  diminished  value  of  the  property,  occa- 
sioned by  the  interest  therein  allowed  to  Nancy  Willett 
for  her  dower. 

Wherefore  the  decree  of  the   Louisville   Chancery  ■ 
Court  is  reversed,  and  the  cause  remanded  with  direc* 
tions  to  that  Court  to  render  a  decree  in  conformity 
with  this  opinion. 

Spear  for  plaintiff;  Thruston  4*  P^P^  for  defendants. 


Chancery. 
Case  28. 

Juju  26. 
CMe  itattd 


Streshley  vs  Powell. 

Error  to  ths  Louisville  Chahcery  CouRt« 
ContracU.    Gansideratiojis.    Chancery. 
JuDGB  Cbbmshaw  ddireied  the  opinion  of  the  Court. 

To  enjoin  a  judgment  recovered  by  the  appellant 
against  the  appellee  in  the  Jefferson  Circuit  Court  for 
the  sum  of  $700,  besides  interest  and  costs,  the  appel* 
lee  filed  his  bill  in  the  Louisville  Chancery  Court.  An 
injunction  was  granted,  and,  upon  trial,  it  was  perpet- 
uated. 

The  bill  alleges  an  entire  failure  of  the  consideration 
of  the  note  upon  which  the  judgment  was  recovered. 
It  appears  that,  on  the  9th  of  January,  1850,  the  appel- 
lant sold  to  the  appellee  a  negro  boy  fer  the  sum  of 
$700,  payable  sixty  days  thereafter;  that  a  note  was 
executed  for  the  pricei  and  a  bill  of  sale  for  the  hoy 
executed. 
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The  contract  was  made  in  Louisville,  and  in  a  differ-     Stbbmilbt 
ent  part  of  the  city  from  that  in  which  the  boy  was  em-       Powlu.i:^ 
ployed  at  the  time.    And  the  boy  not  being  present,  " 

the  proof  shows  that  the  appellee,  before  he  executed 
the  note,  said  to  appellant,  he  would  not  sign  the  note, 
till  he  got  possession  of  him ;  and  that  the  appellee  re. 
plied,  "sign  the  note,  and  I  will  go  and  bring  him  im- 
mediately and  deliver  him  to  you;"  whereupon  the  ap- 
pellee remarked,  "if  you  will  go  and  bring  him  Imme- 
diately, and  deliver  him  into  my  possession,  I  will  sign 
the  note,**  Appellant  promised  to  do  so,  and  the  note 
was  signed,  and  the  bill  of  sale  executed.    The  appel-  ' 

lant  left  immediately,  but  did  not  return  with  the  boy. 
A  little  after  dark,  the  same  evening,  the  appellee  sent 
a  messenger  to  the  residence  of  the  appellant  to  know 
why  he  had  not  delivered  the  boy,  and  the  appellant 
gave  as  a  reason,  that  he,  appellant,  had  been  taken 
sick,  but  said  that  he  would  deliver  him  the  next  mom* 
ing.  The  negro,  however,  was  never  delivered ;  and  it 
turned  out  that.  If  he  had  not  actually  made  his  escape 
at  the  time  the  contract  was  made,  he  did  so,  shortly 
afterwards.  From  that  day  to  the  trial  of  the  suit  In 
the  Court  below,  the  boy  had  never  been  reclaimed,  and 
the  record  does  not  show  that  he  had  ever  been  heard 
of. 

The  appellant  offered  a  reward  for  the  boy,  still  called 
him  his  boy,  and  when  applied  to  for  the  note  which 
had  been  given  for  the  price,  he  said  if  he  did  not  get 
and  deliver  him  in  a  few  days,  he  would  surrender  the 

For  an  entire  failure  of  consideration,  defence  might  have  juriadtciion 

have  been  made  to  the  action  at  law^  but  tiiere  is  no  Mtwr  not^nfy 

donbt  that  Courts  of  Chancery  have  juri^iction,  not  ^artUi,^"*  int 

only  where  there  has  been  a  partial,  btft  also  where  whereUieTeisan 

there  has  been  an  entire  failure  of  consideration,  as  was  con  t ider&Uon : 

decided  by  this  Court  in  the  case  ot'Case  vs  Fishback,  ^^)^*  ^'^^''^' 
(lO  B.  Mm,  40.) 

The  first  enquiry  is,  has  the  consideration  of  the  note  The  ooniider». 

Ikiled  7    And  we  respond,  we  think  it  has.    Had  noth-  "STthe^nuSerU^ 
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STBBSBtvT  ing  transpired  between  the  parties  at  the  time  of  the 
PowBLt.  contract,  but  to  sign  and  deliver  the  bill  of  sale  on  the 
clwiaoftheco©-  P^rt  of  the  vendor,  and  the  note  on  the  part  of  the  pur- 
whlciitwiUnot  chascr,  it  might,  perhaps,  be  plausibly  contended  that 
be  effaciuftl  or  the  one  constituted  the  consideration  of  the  other ;  that 
resMn  whicii  there  was  nothmg  further  to  be  done  on  either  side, 
Sng  party  to  *c"  and  that  the  conteniplated  delivery  of  the  negro  formed 
ulci"  \n?fa"ii  ^^  P*''^  ^^  ^^®  consideration  of  the  note.  But,  when 
entiralf.  the  ^he  note  was  about  to  be  executed,  said  the  appellee, 
leHara.  ^'  I  will  not  sign  the  note,   till  I  get  possession  of  the 

boy;"  said  the  appellant, ''sign  the  note,  and  I  will  go 
and  bring  him  immediately  and  deliver  him  to  you;" 
said  the  appellee,  "  if  you  will  go  and  bring  him  imme- 
diately, and  deliver  him  into  my  possession,  I  will  sign 
the  note."    Does  not  this  demonstrate  that  it  was  not 
the  sale  simply,  nor  the  execution  of  the  bill  of  sak  for 
the  absent  negro,  nor  both  combined,   that  moved  the 
appellee  to  srgo,  the  note  ?    Was  not  the  motive  which 
induced  hi(n  to  do  so»  the  contemplated  immediate  de- 
livery of  the  negro  ?    Certainly,  no  other  conclusion 
can  b^  draw^  from  the  facts  proved  in  the  cause.    And 
TomlinSf  in  his  Law  Dictionary ,^M^e  393,  defines  a  con- 
sideration for  a  contract  to  be  the  ''  metterial  cause  of 
the  contract,  without  which  it  will  not  be  effectual  or 
binding;"  be  says  further,  that,  "as  to  contracts,  a  con- 
sideration moiy  be  de^^ed  to  be  the  reason  which  rnoves 
a  contracting  purty  to  enter  into  the  contract."    Did 
not  the  appellee  in  this  casQ  expect  an  immediate  de- 
livery into  his  possession  of  the  negro  boy,  and  did  not 
this  anticipated  delivery  move  him  to  sign  the  note  ? 
Was  not  this  anticipated  delivery  of  th«  boy,  the  sub- 
atance*  tht  essence  of  the  contract  on  his  part  7    Sure- 
ly it  was.    And  this  delivery  not  having  been  realized, 
there  has  been,  in  our  opinion,  a  substantial  failure  of 
fbe  consideration  of  ^i^id,  note, 
Prom  the  facts  as  developed  by  the  proof,  we  are  in- 
..  «;^^  dined  te  the  opinioAthat  the  negro  had  escaped,  and 

was  beyond  the  rea<;h.  pr  control  of  the  appellant  at  thp 
time  of  the  contr^^t;.  wAth^jt Hwa^.  tbqnl  out  Of  his. 


Digitized  by 


Google 


SUMMER  TERM  1851.  181 

power  to  deliver  him.     If  he   had  then  actually   fled,      Streshley 
(and,  if  so,  it  was  probably  to  a  free  State,)  the  thing       Powell. 

for  which  the  appellee  contracted — the  imnnediate  deliv- ' 

ery  of  the  negro,  was  impracticable. 

Can,  or  ought  a  Court  of  Chancery  to  withhold  relief 
from  the  appellee,  when  it  is  apparent,  that  the  sum  of 
$700  with  interest  and  costs,  is  about  to  be  coerced  from 
him,  when  he  has  derived  no  more  benefit  from  the  con- 
tract than  if  the  negro  had  been  dead  when  the  con- 
tract was  made. 

In  the  case  above  referred  to,  of  Case  vs  Fishback^ 
the  facts  were  not  so  strong  to  show  a  failure  of  con- 
sideration, as  those  exhibited  in  the  case  under  consid- 
eration; and  there  it  appears  to  have  been  taken  for 
granted  that  the  consideration  had  failed,  and  the  only 
question  made,  was  as  to  the  jurisdiction  of  a  Court  of 
Chancery,  * 

But, no  contract  in  truth  was  ever  completed  between 
the  parties  ;  it  was  in  fieri  merely,  and  never  consum- 
mated. The  delivery  of  the  negro,  the  essential  part 
pf  the  contract,  not  being  made,  the  agreement  itself 
failed,  the  contemplated  contract  was  frustrated,  and 
immediately,  upon  his  finding  that  the  negro  was  gone, 
the  appellant  should  have  returned  and  surrendered  the 
note,  and  received  his  bill  of  sale. 

We  do  not  intend  to  be  understood  as  expressing  the  The  eontmet  be« 
opinion  that  no  contract  for  personal  property  is  good  pewonai  propel- 
without  delivery.    The  doctrine  is  well  settled  to  the  V  "P?^f  "^^ 
^  I  .   .  1         .      w^Toof.  the  eoD« 

contrary;  but  we  mean  to  express  the  opmion  that,  m  liderauon  laiia  if 
this  case,  the  delivery  being  a  part  of  thQ  contr^^ct,  the  iwe^.  ^  ^ 
contract  was  incomplete  without  it. 

A  and  B  coip§  to  an  agreement  that  A  will  give  B 
$100  for  his  horse,  then  supposed  to  be  in  his  stable,  fif- 
ty yards  oflF,  A  to  execute  his  note  payable  in  three 
months^  aqd  B  to  deliver  the  horse  immediately.  A 
writes  and  signs  a  note  for  the  $160,  and  hands  it  to  B, 
and  B  signs  a  bill  of  sale,  and  hands  it  to  A,  and  starts 
off  imipediately  for  the  horse — finds  the  stable  door 
broken  down  and  the  horse  aitqlen.    Will  any  one  con^ 
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Sthbshlbt      tend  that  in  such  a  case  the  contract  has  been  comple- 
PowELL.       ted,  and  that  the  note   is  obligatory?    Certainly   not. 
'  The  agreement  was  still  in  fieri  till  the  delivery  of  the 

horse,  the  parties  were  still  engaged  in  the  process  of 
consunnmating  the  contract — they  had  not  finally  sepa- 
rated, and  closed  the  agreement,  but  one  has  stepped 
off  to  get  the  horse  and  the  other  is  in  waiting  to  re- 
ceive him.  It  is  found  that  the  horse  has  been  stolen, 
that  there  can  be  no  delivery,  and  the  contract  which 
was  in  process  of  consummation  is  at  an  end. 

Let  this  case,  therefore,  be  placed  upon  the  ground 
that  the  contract  had  been  completed,  or,  upon  the 
ground  that  it  was  inchoate,  and  in  fieri  merely,  and 
to  our  minds  the  appellee  is  equally  entitled  to  relief. 

In  either  view  of  the  subject,  we  do  not  conceive 
that  any  principle  of  the  law,  as  seems  to  be  supposed 
by  the  counsel,  in  regard  to  parol  evidence  not  being 
permitted  to  add  to,  vary,  or  contradict  written  instru- 
ments, has  been  violated.  There  is  no  doubt  that  parol 
evidence  is  permissible  to  show  the  consideration  of  an 
instrument  which  does  not  express  a  different  one  upon 
its  face ;  and,  when  we  allow  a  party,  as  in  this  case,  to 
prove  the  transaction  as  it  really  occurred,  we  are  al- 
lowing, as  we  believe,  no  variation  or  addition*  to  be 
made  to  the  note,  but  are  allowing  that  only  to  be  prov- 
ed whidi  is  in  harmony  with  the  agreement,  and  not  in-« 
consistent  with  the  note ;  the  parol  proof  merely  shows 
how,  and  under  what  circumstances  the  appellant  got 
possession  of  the  note.  And  these  circumstances  dem^ 
onstrate  that,  if  the  contract  be  considered  as  having 
been  completed,  the  substantial  consideration  of  the  note 
has  failed,  and  the  appellee  is  entitled  to  redress,  if  tho 
contract  be  looked  upon  as  inchoate  and  incomplete,  he 
is  equally  entitled  to  relief. 

Wherefore  the  decree  is  affirmed. 

Fr^  and  Pope  for  plaintiff;  Wilson  and  Logan  for 
defendant. 
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Jun$  26. 

Cue  stated 


Gbughlbb 
Whkblib. 


Grughler  vs  Wheeler.  Voii<y.  Eut^ 

®  AND  DeT. 

Error  to  the  Pbitdlbton  Circuit.  q^^  3g^ 

Forcible  Entry  and  Detainer-,    Possession. 
CuiBF  JusTicB  SiMpsov  delivered  the  opinion  of  the  Court. 

This  was  a  writ  of  forcible  entry  and  detainer  sued 
out  by  Wheeler  against  Grughler.  The  trial  in  the 
country  resulted  in  a  verdict  against  the  defendant  in 
the  writ,  and  he  having  traversed  the  finding  of  the 
jury,  a  trial  was  had  in  the  Circuit  Court  in  which  the 
inquisition  was  sustained,  and  a  judgment  for  restitution 
rendered.  To  reverse  that  judgment  Grughler  has  pros- 
ecuted a  writ  of  error. 

The  parties  both  claim  the  land  under  a  certain  El^ 
kanah  Said.    The  deed  under  which  Wheeler  derives 
his  title  from  Said,  is  older  than  the  deed  under  which 
Grughler  and  those  he  holds  under,  claim   the  land  In 
contest.    The  land  in  dispute  is  covered  by  both  deedst 
and  is  uninclosed  woodland.    The  testimony  is  that 
Wheeler  had  a  tenant  residing  upon  his  tract  of  land 
outside  of  the  interference,  for  several  years,  but  claim- 
ing the  possession  of  the  whole  tract,  and  that  Wheeler, 
although  he  did  not  reside  upon  the  land,  had  it  in  his 
possession,  after  the  expiration  of  the  lease  to  his  ten- 
ant.   Grughler  took  possession  of  his  land  outside  of 
the  interference  during  the  time  that  Wheeler's  land' 
was  in  the  possession  of  his  tenant,  and  in  the  fall  of 
1849,  after  the  latter  had  obtained  the  possession  of  his 
own  land,  the  former  entered  upon  the  land  in  contro- 
versy, claiming  the  right  to  do  so,  and  cut  and  carried 
away  a  considerable  number  of  staves.    For  that  en- 
try, the  writ  of  forcible  entry  and  detainer  was  sued 
out« 


It  is  evident  from  these  facts,  that  Wheeler  had  the     if  ©na  hBTinc 
possession  nf  the  land  in  contest.    Having  the  elder  le-  {j^  •^?!t  i^ 


title,  e&tex  upon 
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Grughlei  gal  title,  his  entry  outside  of  the  interference,  made  for 
W HBELEE.  the  purpose  of  taking  possession  of  the  whole  tract, 
knd  wiih  the  in-  Vested  In  him  the  possession  to  the  extent  of  his  boun- 
seasion^^o  ^°he  ^ary,  even  if  those  claiming  the  other  tract  were  in 
bonndary  of  ^b«  possession  of  it,  outside  of  the  interference.  .  But  it  does 
posaeMion  lo  not  Certainly  appear  that  any  person  was  in  possession 
though  one  be  in  of  any  part  of  the  last  named  tract  at  the  time  Wheel- 
•kfe  of'the  inter^  ^^  entered  by  his  tenant,  and  acquired  the  possession  of 
fercnce.  hjs  land,  and  as  that  possession  has  been  continued  ev- 

er since,  it  is  clear  that  he  had  the  possession  when 
Grughler  entered  and  cut  and  carried  away  the  staves, 
in  the  fall  of  the  year  1849. 

But  the  main  question  is,  was  the  act  complained  of, 
such  an  entry  as  authorized  Wheeler  to  sue  out  a  writ 
land  lor  the  pur-  of  forcible  entry  and  detainer?  As  Wheeler  Was  in 
Snd*  **  removini  the  actual  possession,  that  possession  was  not  divested 
•!i^h*'a  /orcfwi  ^V  ^^®  ^^^  ^^  Grughler  in  entering  upon  the  land  and 
entry  as  will  au-  cutting  and  takin^c  away  some  of  the  timber.    He  did 

thorize    the  pro-         ^      °     .  .l     i      j  i  .    /•.. 

ceedin^  by  suit  not  remam  upon  the  land,  enclose  any  part  of  it,  or  con- 
a!jd°dctaincf°^?t  struct  an  erection  of  any  kind,  or  do  any  act  that  de- 
"aaa"  and*  ih'ere  P^ivcd  Wheeler  of  his  possession.    The  entry,  although 
j«  no  divestiture  wrongful,  was  Only  a  trespass.    It  was  not  such  an  en- 
'      try  as  the  statute  regulating  proceedings  in  cases  of  for- 
cible entry  or  detainer  contemplates.    The  object  of  the 
statute,  is  to  prevent,  the  deprivation  by  force  of  an  ac- 
tual possession,  and  to  provide  a  speedy  remedy  for  the 
redress  of  the  injury  when  it  occurs.    This  is  evident 
from  the  nature  of  the  judgment  it  prescribes,  which  is, 
if  the  inquest  be  In  favor  of  the  plaintiff,  that  he  have 
restitution  of  the  premises. 

Every  unlawful  entry  upon  the  possession  of  another 
It  is  only  where  person,  Will  not  authorize,  because  it  may  not  require  for 

an  enrry  has  the    *  '  '  /  \ 

efTect  of  divest-  its  redress,  a  resort  to  the  remedy  provided  by  the  stat- 
jSMessioaJ^tiat  ute.  It  is  only  where  an  entry  has  the  effect  of  divest- 
bUentoTMd'dc^  '^^S  *  Previous  possession,  and  a  restitution  becomes  ne- 
uinei  lies.  cessary  for  the  redress  of  the  Injury,  that  a  writ  of  for- 

cible entry  or  detainer  can  be  maintained.  The  testi- 
mony  therefore  did  not  authorize  a  verdict  in  this  case* 
that  the  inquisition  was  true. 
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Wherefore  the  judgment  is   reversed  and  cause    re*-       Hopkins 
manded  for  a  new  trial,  and  further  proceedings  consis-      Ward,  4-c. 
tent  with  this  opinion.     As  Wheeler  was  in  possession  "^^  " 

of  the  land«in  contest,  it  will  not  be  proper  to  order 
hira  to  restore  the  possession  to  Grughler,  although  a 
writ  of  restitution  may  have  issued  upon  the  judgment 
which  is  reversed,  and  been  executed. 

B.  iWbnroe  for  plaint  iff;  ^u,'o/?e  for  defendant. 


Hopkins  vs  Ward,  &e.  Caancbrt. 

Error  to  the  Nicholas  Circuit.  Cas€  40» 

Practices  in  Chancery,     Mortgages.     Parties. 
JvDGK  HxsB  deliTeied  iho  opinion  of  the  Court.  •'"'**  ^' 

In  this  case,  the  Court  below,  by  an  interlocutory  or-  ^"*  •tiud, 
der,  entered  at  the  May  term,  1849,  directs  Hopkins  by 
the  next  term,  to  pay  the  amounts  due  the  complainants 
Dougherty,  Smedley,and  Morgan,  without  ascertaining 
the  amounts  to  be  paid ;  and  afterwards  in  July,  1850, 
a  decree  is  rendered,  which  after  reciting  that  defend- 
ant Hopkins  had  failed  to  pay  the  money  as  directed  by 
the  former  decree,  directs  absolutely,  a  sale  of  so  much 
of  the  mortgaged  property  as  will  satisfy  and  pay 
Dougherty  and  Smedley  the  sum  of  $2850  10,  with  in- 
terest from  the  date  of  the  decree — that  the  commission- 
er shall  sell  the  property  in  the  order  required  by  law 
in  sales  under  execution,  and  that  the  said  commission- 
er  shall  also  ascertain  and  report  the  amount  due  Mor- 
gan on  the  debts  secured  by  the  mortgage.  These  de* 
crees  are  wholly  erroneous: 

Ist.    The  preliminary   order  does  not  state  what  in  dcereciuy  up. 
amount  shall  be  paid  bv  Hopkins  to  the  defendants  in  J^^",  *  chwSuo' 
Vol.  XIL  ^        24 


Digitized  by 


Google 


186  BEN  MONROE'S  REPORTS. 

HorstRt       error,  or  to  either,  or   which   of   them   the   payments 

Wa«>,  Ac.    should  be  made.     The  final  decree  directs  the  sale   of 

Blioaid  ascerraia  mortgaged  property  Without  specifying  or  giving  iden- 

{S*ih??oMa"if.  tity  by  date  or  description,  to  any  particular  deed  of 

Bni,  "njj^^'^^^j  j|i  mortgage,  although  there  are  two  deeds  of  mortgage 

«tb«  made  giv-  from  Hopkins  to  Morgan,  Smedley,  and  Dougherty, 

ment*before'any  copied  in  this  record,  not  as  exhibits  made  by  either  of 

cfoiS?eMdIaie!  the  mortgagees  in  their  answers  and  cross  bills,  but 

It  ihould  not  be  ^hlch  were  filed  in  the  suit  as  exhibits  made  in  the  bill 
leftloacommia-  -.Tr      i.        i     .    .  t 

•ioner  to  ascer-  of  the  original  complamant,  Ward's  administrator.    U 

tarn    eBum  ue.  ^jj.g^^g  ^j^^  application  of  the  proceeds  of  the  sale  of 

mortgaged  property  to  the  payment  of  a  sum-  stated, 

when  no  previous  order  had  been  made,  giving  day  to 

Hopkins  to  pay  any  ascertained  amount  or  amounts, 

severally,  to  either  Dougherty,  Smedley,  or  Morgan, 

and  in  fact  it  postpones  the  settlement  of  accounts  as 

between  Morgan  and  Hopkics,  and  refers  the  same  to  a 

commissioner,  who  is  directed   to  ascertain  and  report 

the  amount  due  from  Hopkins  to  Morgan. 

The  amount  decreed  to  Dougherty  and  Smedley,  is 

mo^r^t^SeXuiS  <^2850  10,  when  there  is  nothing  presented  in  the  whole 

vo   identify  the  record  from  beginning  to  end,  in  the  pleadings,  exhib- 

erty  to  be  sold,  its,  or  proof,  from  which  it  can  be  learned  what  amount 

is  intended  to  be  Hopklns  is  indebted   to  Dougherty  and  Smedley,  or 

ihil^r^we^^jdlu  whether  he  is,  or  is  not,  indebted  to  them  in  any  sum 

morigagees,      if   whatever. 

the  lund  IS  insuf-  ,  ,        /.  .       n    i  i 

iicient  to  pay  all  It  directs  the  sale  of  as  much  of  the  mortgaged  prop* 

debt  ^^ro^nta  erty.  Without  specify mg  the  property  or  describing  the 

SS^  tod^ihould  mortgage,  as  may  be  necessary  (and  it  may   take  the 

be  deciccd.  whole,)  to  pay  Smedley  and  Dougherty  the  sum  stated. 

And  where  there  without  ascertaining  the  amount,  if  any,  due  to  Mor- 

are  joint  mortga-  .         ©  i  ,  ,  .  ,    , 

gees,  all  are  ne-  gan,  who  as  a  joint  mortgagee,  would  be  entitled  to  a 
toa'sStlor"orc-  pro  rata  share  of  the  proceeds  of  the  sale,  and  without 
«ioiafo.  having  made  John  G.  Parker  a  party  to  the  suit,  who  is 

also  in  one  of  the  mortgages  from  Hopkins,  a  joint  mort* 
gagee  with  Dougherty,  Smedley,  and  Morgan,  and  of 
course  a  necessary  party  whose  interests  should  be 
presented  and  settled,  if  any  be  has.  On  account  of  the 
objection3  stated,  and  because  the  pleadings  of  these 
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parties,  which  are  very  confused,  and  otherwise  defec-      0«i»JiiJi» 
tire,  furnish  no  sufficient  data  upon  which  to  found  the       Fox,Ae. 
present  decrees,  and  because  there  is  no  proof  takeiu 
commissioner's  report  made,  or  exhibits  regularly  filed, 
for  want  of  which  it  would  seem  to  be  difficult   if  npt 
impossible  to  make  a  proper  disposition  of  the  cause. 

Wherefore  the  said  interlocutory  order  and  subse- 
quent decree  are  reversed,  and  the  cause  remanded  with 
directions  that  the  parties  have  leave  to  amend  the  ex* 
isting,  and  Ale  additional  pleadings,  to  file  their  exhibits 
and  take  proof,  and  for  such  other  proceedings  as  may 
lead  to  a  correct  and  final  adjustment  of  9II  the  matters 
in  controversy,  in  default  of  wiiich  that  the  answers 
and  cross  bills  of  the  defendants  in  efror,  be  dismissed 
without  prejudice. 

Harlan  for  plaintiff. 


Case  41. 

July  6. 


Greening  VS  Fox,  &C.  Chancery. 

Error  to  the  Madison  Circuit. 
Trusts  Sf  Trustees.    Interest, 
JcDGB  HiSK  delivered  the  opinion  of  tb6  Court. 

This  l»  a  suit   instituted  by  S.  GreeniBg   and   wife  The  case 

against  J.  R.,  and  C.  S.  F6x,  and  J,  H.  Berry  and  wife,  ■^'^•^• 
in  which  tbey  set  up  a  written  contract  in  which  the 
aaid  Fox's  jointly  undertake  to  use  as  prudently  as  pos-i 
aiUe,  for  the  benefit  of  Berry  and  wife,  and  Greening 
and  wife,  a  fund  placed  in  their  hands,  at  the  date  of 
their  joint  undertaking  in  cash  notes  and  cash,  amouot-^ 
log  to  the  aggregate  sum  of  $1518  00.  It  seems  that 
tJiis  fund  belonged  to  Tbos.  Fox*  the  father  of  Grsen^ 
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Gbxinin*      ing's  and  Berry's  wife's,  and  the  same  was  placed  with 
Fox,  Vo.        his  assent  in  the  hands  of  J.  R.,  and  C.  S.   Fox,  to   be 
'  used  and  controled  by  them,  as  provided  in  the  said  con* 

tract,  subject  to  the  payment  of  the  debts  of  Thos. 
Foxihen  existing,  and  to  his  decent  support  and  main- 
tainance,  and  also  subject  or  liable  to  be  otherwise  dis* 
posed  of,  (as  this  Court  construes  the  instrument,)  gene- 
rally at  the  discretion  of  said  Thos.  Fox.  This  contract 
is  dated  the  21st  of  Jan'y,  1834.  This  fund  was  all 
available  as  admitted.  This  undertaking  of  the  Foxes 
\s  joint,  and  they  are  jointly  bound  as  trustees  of  this 
fund  by  the  tarms  of  the  trust  contract,  to  pay  over  to 
Berry  and  wife  and  Greening's  wife,  within  six  months 
after  the  death  of  Thos.  Fox,  the  amount  of  said  fund 
then  remaining,  and  the  interest  that  might  be  made 
thereon. 

Thos.  Fox  died  on  the  25th  of  December,  1848,  and 
the  trustees  having  failed  to  pay  over  to  Greening's 
wife  within  the  six  months  as  required,  such  portion  of 
said  trust  fund  as  was  due  to  hej^  This  suit  was  brought 
by  Greening  and  wife  in  August,  1849,  to  compel  the 
said  Foxes  to  <i  settlement  and  distribution  of  the  amount 
remaining  in  their  hands. 

It  appears  that  the  said  trustees  at  the  date   of  said 

contract  divided  the  fund  between  themselves  in  such 

manner  as  that  the  cash  notes  amounting  to  $932  00,. 

was  received  by  J,  R.  Fox,   and  the  cash  amounting  to 

'     $586  00,  was  received  by  C.  S.  Fox. 

The  decree  of  the  Circuit  Court  is  erroneous  in  seve- 
ral particulars  as  well  as  the  commissioner's  report,  the 
exceptions  to  which,  should  have  been  sustained. 

In  ascertaining  the  amount  which  should  be  finally 
A  fond  was  pia.  decreed  against  the  trustees,  they  should  each  be  char- 

eed  m  the  hands         ,      .  ,      ,  ....  .      , 

ot  two  iDdiTid-  ged  With  the  precise  sum  which  eatsh  received  on  the 

who  "ndwuSk  81st  of  Ian.  1834,  the  date  of  the  contract  and  inter- 
i5irto*SM"tbe  ^^»  ^^  ^^®  ^^^®  ^^  ^  percent  per  annum  for  a  period  of 
•wne  precedent  two  years,  should  be  then  added  to  the  principle,  and  a 
to  pay  the  debts  rest  then  taken  ;  at  which  period  all  the  payments  or 
and  support  Mm'  disbursements  which  had  been  made  in  pursuance  of  the 
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trust,  with  interest  added  thereon,  from  the  lime  when      GBitmira 
such  payments  were  made,  up  to  the  period  o£  the  rests       pox*  Ac. 

first  fixed,  and  so  on,  making   biennial   rests  at  which  ^d~divide~  the 

interest  shall  be  added  to  principal,  and  prior  disburse-  j'T^o"Th!i**Vfii"r  hi* 

ments  with  interest  added  thereon,  to  the  period  of  each  il^\^    ^u\^^^^ 

'  '  his  two  children: 

*rest  respectively,  be  deducted,  up  to  the  time  when  the  Held     Umt  ihe 

_      -         *  .  "  11    ,  1  II         I  .  1         trustee**  (whodi- 

final  decree  snail  be  rendered.  In  this  manner  the  vided  the  fund 
amount  due  from  Charles  S.  Fox,  should  be  ascertained.  gho^Iid  ''tl^-h^bi 
In  ascertaining  however,  the  amount  due  from  Isham  chHri?«d  with  the 

c>  '  ainoiini  recened 

R.  Fox,  he  should  be  charged  with  the  sum  received  by  andwiih  inierem 

him  at  the  date  of  said  contract,  in  available  cash  notes,  rests    of     two 

to-wit :  $932  00;  and  interest  should  be  added  toprin-  ^remrmTwifh 

ciple  at  the  end  of  every  two  vears,  and  prior  disburse-  jv'f'^«'*i'ro"^  th© 

*  ^  "  ^  i  time  of  poyineiit 

menis  properly  paid  out  with  interest  from  the  dates  should  be  cret  i- 
thereof,  to  the  respective  biennial  rests  added   thereon,  decree  rendered 
should  be  deducted,  and  this  mode  of  calculation  in  his  Jh;''"eutiJ*e**M^ 
case,  should  be  continued  up  to  the   18th  of  February,  due. 
1840,  when  it  appears  he  paid  to  Berry  $1000  00  of  the 
trust  fund,  which  sum  should  then  be  deducted,  and  up- 
on the  balance   then   remaining  of  said   fund   in  the 
hands  of  I.  R.  Fox,  if  any,  current  interest  should  be 
given  and  added  up  to  the  time  when  the  decree  is  ren- 
dered; and  when  the  sums  due  from  each  of  said  trus- 
tees are  ascertained,  they  should  be  added  together,  and 
a  decree  rendered  against  them  jointly,  for  the  aggre- 
gate amount,  and  for  the  costs  of  suit.     * 

Then  in  order  to  ascertain  what  proportion  of  the 
remaining  fund  shall  be  paid  to  Berry's  wife,  and  what 
to  Greening's  wife,  the  advancements  made  to  each  of 
them  by  either  of  said  trustees,  or  by  Thos.  Fox,  dec'd., 
•  at  any  time  subsequent  to  the  21st  of  January,  1834, 
should  be  ascertained  as  far  as  practicable,  and  each 
should  be  charged  with  such  advancements  and  legal 
interest  thereon,  from  the  time  they  were  made,  until 
final  decree  rendered.  Of  course  Berry  and  wife  must 
be  charged  with  the  $1000,  advanced  to  them  on  the 
18th  February,  1840,  and  current  legal  interest  thereon. 
And  after  the  advancements  of  each  are  ascertained. 
Berry  should  be  allowed  the  sum  of  five   hundrec)  dol- 
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Grkkmko      lars,  and  no  more,  for   boarding  Thos.    Fox,  dec*d.. 
Fox,  Ac.       which  as  appears  from  nil   the  proof  on  the  subject,  is 
"         ample  compensation,  all   things  considered;    this  sum 
should  be  deducted  from  the  aggregate  amount  of  ad- 
vancements and  interest  thereon,  made  to   Berry  and 
wife,  when  the  decree  is  rendered.     Berry's  wife,  and^ 
Greening's  wife,  should  then  be  made  equal,  out  of  the 
fund  decreed  against  the  trustees,  if  sufficient  for   that 
purpose,  if  not,  that  equality  should  be  produced  by  re- 
quiring the  one  who  has  received  the  most,  to  pay  one 
moiety  of  the  excess  to  the  others.     If  the  fund  decreed 
against  the  trustees,  should  be  more  than  sufficient  in 
amount  to  equalize   the   advancements  to  Berry  and 
wife,  and  Greening   and   wife,  the  balance  remaining 
should  then  be  equally  divided  between  the  two  wives, 
and  be  directed  to  be  paid  into  the  hands  of  solvent  and 
competent  trustees  for   their  separate  use  and  benefit- 
The  trustees  should  be  allowed  a  commission  of  five 
nndenake'to^se  P^^  cent,  upon  the  nett  amount  severally  disbursed   by 
''rofitabi"^  a  fund  ^^^"^>  ^^^  upon  the  sum  finally  decreed  against  them  ; 
pt  inio    iheir  for  which   they  shall  have  a  credit,  after  deducting 

hands  allowed  as        r.   i_    ^i      i     i  ^r  .    .  .11  i_      .i. 

.c  o  m  p  ensaiion  whtch,  the  balance  then  remammg  will  be  the  amount       * 

jwpow"i5my!"6  l«ft  f<^r  distribution,  as  herein  directed. 

Sdabie"'  **  ""'  '^^^  preliminary  order,  commissioner's  report,  and 
final  decree  in  the  Court  below,  being  inconsistent  with 
the  principle  and  views  above  presented,  are  erro- 
neous— therefore  in  the  opinion  of  this  Court,  the  ex- 
ceptions to  the  commissioner's  report  should  have  been 
sustained,  as  also  the  exceptions  to  the  depositions  of 
the  trustees,  the  two  Foxes,  who  are  jointly  liable  to 
complainant,  and  who  have  a  direct  interest  in  the  re- 
sult of  this  suit  to  reduce  or  extinguish  their  own  liabil. 
ities,  they  were  not  competent  witnesses  to  prove  dis- 
bursements for  themselves,  or  for  each  other,  and  their 
depositions  to  that  extent,  should  have  been  rejected. 

Wherefore  the  commissioner's  report  is  set  aside,  and 
the  interlocutory  and  final  decree  of  the  Circuit  Coutt 
are  reversed,  and  the  cause  remanded  with  directions 
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that  further  proceedings  be  had,  and  a  final  decree  ren-         Bbrrt 
dered  in  conformity  with  this  opkiioo.  Hamiltok. 

Turner  for  plaintiff;  Caperton  and  Bum/kim  for  de- 
fendants. 


Case  43. 


Berry  vs  Hamilton.  Monow. 

Erbor  to  the  Bath  County  Court. 

Executors.     County  Courts. 
JvDGB  Cbkrsh  AW  delivered  the  opinion  of  the  Court  July  7. 

John  Berry,  executor  of  the  last  will  and  testament       *Caie  tutea. 
of  Eliza  Ann  Hamilton,  moved  the   County  Court  of 
Bath  county,  to  permit  him  to  give  bond  and  security, 
and  be  qualified  as  such  executor.    The  Court  overruled 
his  motion,  and  he  has  brought  the  case  to  this  CourL 

Many  witnesses  were  introduced,  and  a  large  volume 
of  evidence  was  given  upon  the  trial  of  this  motion — 
all,  in  regard  to  the  moral  character,  and  the  moral  fit- 
ness of  said  Berry  to  be  executor  of  said  will.  Much 
of  this  testimony  involved  particular  transactions  of  Ber- 
ry In  a  fiduciary  and  individual  capacity,  but  we  deem 
it  altogether  unnecessary  to  enter  into  an  investigation 
of  it,  or  to  mention  any  impression  which  it  has  made 
upon  our  minds,  either p-o  or  con.  It  is  sufiicient  for  us 
to  say,  that  the  law  has  declared  who  may,  and  who 
may  not  be  executor,  and  if  Berry  be  a  man  whom  the 
law  allows  to  be  appointed  as  such,  it  follows  that,  upon 
his  nootion  to  give  bond  and  security,  and  to  qualify  un- 
der the  will,  it  was  the  duty  of  the  County  Court,  if  the 
security  was  sufficient,  to  permit  him  to  give  bond  and 
be  qualified  as  executor,  and  to  grant  him  letters  testa- 
mentary. 
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Bbrkt  If  the  opinions  of  men  in  regard  lo  the  moral  char- 
Hamii!tok.  aclers  of  those  who  may  be  appointed  executors,  and  in 
^  whom  testatorsreposeconfidence,  whatever  those  opin- 
ions may  be,  are  to  be  received,  and  are  to  constitute 
the  evidence  by  which,  in  law,  we  are  to  ascertain  who 
may,  and  who  may  not  be,  appointed  executors,  we  ap- 
prehend that  but  few  appointments  would  fail  lo  be 
contested  by  some  of  the  relatives  of  testators,  who 
are  often  too  easy  to  be  dissatisfied,  or,  by  peisons  who 
themselves,  desire  to  be  administrators  for  personal  ag- 
grandizement, or,  who  would  rejoice  in  so  fit  an  oppor- 
tunity lo  gratify  some  private  hatred.  Such  enquiries 
would  involve  questions  of  very  difficult  and  doubtful 
decision — such  as,  how  good  a  man  must  be  to  qualify 
him  for  executor,  and  how  bad  he  must  be  to  disqualify 
him — how  could  any  certain  rule  of  determination  be 
established.  Enquiries  of  such  a  nature  would  be  the 
,  most  vague  and  uncertain  in  their  results,  of  any  ever 
instituted  in  a  court  of  justice;  and  would,  in  our  opin- 
ion, be  absurd  in  the  extreme. 

Besides,  to  allow  an  inquisition  of  the  sort  would  be 
to  deny  to  men  a  privilege  which  for  centuries  has  been 
held  to  be  most  sacred  and  dear — that  of  freely  dispo- 
sing  of  their  own  property  to  whom  they  please,  and  of 
appointing  trustees  of  their  own  choice  to  manage  and 
control  it  when  they  are  no  more.  Whatever  may  be 
the  opinions  of  men  as  to  the  propriety,  or  impropriety 
of  a  particular  appointment,  the  very  basi^  and  founda- 
tion of  the  exercise  of  the  right  which  society  has 
granted  to  its  members  to  appoint  their  own  representa- 
tives after  death,  is  the  special  confidence  reposed  by 
the  testator  in  the  appointee.  And  men,  it  seems  to  us, 
would  care  but  little  for  the  high  privilege  of  disposing 
of  their  estates  to  their  own  liking,  if  they  are  ta  be  de- 
nied the  right  of  selecting  those  who  are  to  carry  out 
and  effectuate  the  benevolent  purposes  of  their  wills. 

It  is  true,  some  persons  are  incapable  of  being  exec* 
utors — the  law  has  pointed  out  who  they  are,  and  socie- 
ty has  long  been  satisfied  with  the  wisdom  of  the  rules 
upon  this  subject. 
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In    Williams  on  Executors,   1st   viSl.  118,  it   is  said,         B««t» 
"  there  are  few  or  none,  who,  by  our  law,  are  disabled     Hamilton. 
on  account  of  their  crimes,  from  being  Dxecutors:  and,  ' 

therefore*  it  has  always  been  held  that  persons  attainted 
or  outlawed  may  sue  as  executors  because  they  sue  in 
auter  droits  and  for  the  benefit  of  the  parties  deceased." 
The  same  author  snysj  page  121,  that  "idiots  at^d  luna* 
tics  are  incapable  of  being  executors  or  administ)\itors  ; 
for  these  disabilities  render  them  not  only  incapable  of 
executing  the  trust  reposed  in  them,  but  also  by  their 
insanity  and  want  of  understanding,  they  are  incapable 
of  determining  whether  they  will  take  upon  them  the 
trust  or  not."  Whether  an  alien  enemy  can  be  an  ex- 
ecutor appears  not  to  be  fully  settled. 

The  author  whom  we  are  quoting,  on  page  112,  lays  AU  persons  who 
down  the  doctrine  that,  "generally  speaking,  all  persons  making^  wii?s 
who  are  capable  of  making  wills,  and  some  others  be-  JJ*J^  and*M)me 
sides,  are  capable  of  being  made  executors."  And  ^i^iers;  (W'tV- 
says,  that,  "from  the  earliest  time  it  has    been  a  rule,   U2,)  poveny  or 

,  ,  ^  •  r  insolvency  it  no 

that  every  person  may  be  an  executor,   savmg  such  as  objeciion:  (J*uf, 
are  expressly  forbidden."    It-is  said,  moreover,  by  this  ^^^'^ 
same  author,  on  j9a^6    119,    "that  the   spiritual  Court 
cannot  refuse  to  grant  the  probate  of  a  will  to  a  per- 
son appointed  executor  on  account  of  his  poverty  or 
insolvency." 

The  doctrine  of  the  law  as  thus  laid  down  by  Wil- 
liams, will  be  found  to  comport  with  the  other  standard 
authors  upon  the  same  subject;  and  it  is  found  that 
Berry  comes  not  within  any  rule  of  law  which  prohib- 
its him  from  being  an  executor. 

An  executor  derives  his  office   from  a  testamentary  An  executor  do- 
appointment.     And,  if  he  be  a  man,  not  prohibited    by  [ly^qro'ihe  wiTu 
law  from  being  an  executor,  the  County   Courts  have  n"dif  hebe  one 
?       ,  .  1.1-       .  ^'^^^  *•  T«cogn»- 

no  right  to  refuse  his  quahncation.  sed  by  lew  m 

The  case  of  Day  vs  the  Commonwealth^  to  which  we  cSmruyCoumio 
have  been  referred  as  throwing  some  light  upon  this  ^J^^^  IL* Refuse 
subicct,  is  not,  in  our  opinion,  analogous  in  principle  to  t^«if  quelifiea^ 
the  question  under  consideration.  That  is  a  case  in  of  any  supposed 
which  the  County  Court  of  Fleming  refused  to  qualify  diaracier,  "*"*^ 
Vol.  XII.  25 
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BoBBBTt*  B'Bi.  n  deputy  who  was  proposed  by  the  sheriff,  because  the 
LoN-e.         Court  believed  him  unworthy.     This  Court  remark  sub- 

"  stantially,  in  that  case,  that,  though  the  sheriff  has  the 

power  to  appoint  his  own  deputies,  yet  the  ^mWjc  are 
interested  in  the  faithfuJ  execution  of  the  trust — that 
this  power  to  appoint  his  deputies  was  not  reposed  in 
the  sheriff  for  his  individual  benefit,  but  for  the  public 
good,  and,  therefore,  the  County  Court  must  be  admit- 
ted to  possess  some  discretion  in  guarding  the  public 
against  an  abuse  of  this  power.  The  difference  in  prin- 
ciple between  that  case  and  this,  will  be  readily  perceiv- 
ed without  any  comment  from  us. 

Wherefore,  the  judgment  of  the  County  Court  is  re- 
versed, and  the  case  remanded  with  instructions  to  per- 
mit the  appellant  to  give  bond  with  sufliclent  security, 
as  required  by  law,  and  to  be  qualified  as  executor  of 
the  last  will  and  testament  of  Eliza  Ann  Hamilton, 
should  he  make  application  to  the  Court  to  do  so,  and 
to  grant  him  letters  testamentary. 

Robinson  Sf  Johnson  for  plaintiff;  Apperson,  HamiU 
ton^  and  French  for  defendants.         ' 


FoRc.   EifT.  Roberts'  heirs  vs  Long. 

akdDbt. 

-,       .o  Appeal  from  the  Shelby  Circuit. 

Case  43. 

Forcible  entries^  4*^.     Possession.     County  Lines. 
June  94.  Chibf  Josticb  Simpbon  delivered  the  opinion  of  the  Court. 

This  was  a  writ  of  forcible  entry  and  detainer  sued 
Case  staled  qui  by  the  appellants  against  the  appellee,   who  obtain- 
ed a  verdict  and  judgment  in  his  favor  in  the  Court  be- 
low. 


.Digitized  by 


Google 


SUMMER  TERM  1851.  196 

The  appellants  assert  claim  to  a  tract  of  800  acres  of  KobbbtV  a'sa. 
land,  part  of  which  lies  in  the  county  of  Franklin,  and         Lono. 
the  residue  in  the  county  of  Shelby.     They   and  their  ' 

-ancestor,  under  whom  they  claim,  had  been  in  the  actu- 
al possession  of  that  part  of  the  Innd  which  is  in  Frank- 
lin county,  for  many  years,  claiming  the  whole  eight 
hundred  acres,  and  using  the  land  in  Shelby  county  as 
their  own,  cutting  and  making  sale  of  the  timber  grow- 
ing upon  it,  and  treating  .it  in  every  respect  as  part  of 
the  land  upon  which  they  resided.  They  had  not  how- 
ever, enclosed  any  part  of  the  land  in  Shelby  county, 
prior  to  the  entry  thereon  by  the  appellee;  their  im. 
provements  and  enclosures  being  all  confined  to  the 
county  of  Franklin.  The  ancestor  of  the  appellants 
had  taken  possession  of  the  land  in  his  lifetime,  and 
when  he  entered  upon  it  in  Franklin  county,  the  pos- 
session of  the  whole  tract  was  vacant,  and  remained 
80,  until  the  entry  by  the  appellee  upon  the  land  in 
Shelby,  for  which,  shortly  after  it  was  made,  the  writ 
of  forcible  entry  and  detainer  in  this  case  was  sued 
out. 

The  only  question  is,  had  the  appellants  possession 
of  the  land  in  Shelby  county  at  the  time  the  appellee 
entered  upon  it? 

The  doctrine  is  well  settled,  that  one  who  enters  on  An  cntiy  npon 
land  intending  to  take  possession  of  the  entire  tract,  no  tract  of  ^hn6, 
part  of  which  is  held  adversely  at  the  time  of  the  en.  J'lake^osiw' 
trv,  is  in  possession  to  the  extent  of  his  claim.     As  the  «|onof'he\vhole 

^  ^  r  survey  or   boiin- 

entry  by  the  ancestor  of  the  appellants  was  manifestly  bary,  gives  po»- 

,         .  ,  .  .        .  1  .  r     I  II      session    to     (hs 

made  With  an  intention  to  take  possession  ot  the  whole  exiemofihesur 

tract,  no  part  of  whj Ji  was  then   Held   adversely,   he  lllhlid^dvenl 

thereby  acquired  the  possession   to   the  extent   of  his  {^^^^^y  iSed'to 

claim,  unless  the  legal  effect  of  his  entry,  was  limited  I'^e ''"«?  o*  the 

to  the  land  in  the  county  upon  which  it  was  made.  the    ^emry  "^i» 

In  the  case  of  Hord  vs  WalAer,  ^c,  (5  Litt.  22,)  it  '"*^!:. 

was  decided,  that  an  entry  upon   land  in  onje   county^  HordysiVaiker, 

part  of  which  extended  into  another  county,  did   not  ted  and  approved 
stop  the  running  of  the  statute  of  limitations  in  favor  of 
the  person  who  was  in  1!.e  adverse  possession  of  the 
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Roberts*  b'rs.   lauj  j^  the  other  county,  when  the  entry  was  made. — 
LoNo.  The  person  who  made  the  entry  had  the  paramount  le- 

'  ~^   gal  title,  but  the  land  in  the  other  county   was  at  the 

time  the  entry  was  made,  held  adversely.  The  princi- 
ple settled  was,  that  If  a  tract  of  land  lies  part  in  one 
county,  and  part  in  another,  and  the  part  in  the  latter 
IS  held  adversely,  an  entry  in  ttie  former  by  the  owner 
of  the  paramount  legal  title,  although  made  with  an  in- 
tention to  take  possession  of  the  whole,  and  within  ^ia 
interference  of  the  two  claims,  yet  being  made  tjpon 
the  land  in  one  county  only,  does  not  invest  the  person 
who  makes  the  entry  with  the  possession  of  the  land 
held  adversely  in  the  other  county. 

In  the  case  of  Soivder  and  Myers  vs  McMiHarCs  heirSf 
S^wAer  ^Myers  (4  Dcna^  456,)  it  appeared  that  the  land  extended  into 
heira,  U  Davn,  two  countles,  and  the  lessors  of  the  plaintiff  claimetl 
ipploTcd*^  **""*   ^^^^  ^^^y  ^^^  acquired   the   possession   of   the   whole 
tract,  by  an  entry  made  by  them  through  an  agent  up- 
on the  land  in  one  county,  the  possession  of  the  whole 
land  in  both  counties  being  then  vacant,   and  that   the 
subsequent  entry  by  the  defendants   upon   the   land  in 
the  other  county  was  made  upon  the  land  in  their  pos- 
session.    But  the  Court  decided   that  the  entry  of  the 
lessors  of  the  plaintift  upon  the  land  in  one  county,  did 
not  invest  them  with  the  possession  of  the  land  in  the 
other  county. 

Both  of  these  cases  recognize  the  principle   of  law, 
Where  a  tract  of  that  to  acquire  the  possession  where  the   land   lies   In 

laadliwsin  two        _.  a-        *u  .  i_  .        •  i 

counties,  there  diiterent  couuties,  there  must  be  an  entry  m  each  coun« 
iTewh'ioVvTJ  ty.  The  only  point  of  difference  between  them  is,  that 
possession.  ^^e  applied  the  principle  to  the  case  of  an  adverse,  and 

the  other  to  the  case  of  a  vacant  possession.  This  rule 
of  law  as  applicable  to  both  the  cases  mentioned,  is 
sustained  not  only  by  the  authorities  referred  to  in  the 
opinions,  but  also  by  the  case  in  1  Leon.  265,  cited  in 
2  vol.  Cruisers  digest^  side  page^  367,  where,  a  manor 
extended  into  two  counties,  and  the  eldest  son,  upon 
the  death  of  his  father  having  entered  into  the  de- 
mesnes in  one  county  only,  it  was  held  that  he  had  not 
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thereby  acquired  the  possession  of  the  land  in  the  other    Robirts'  br*s. 
county:  (see  also  1  voL  Cruisers  digest ^  side  page  64.)         Long. 
AJlhough  therefore,  the  law  upon  the  subject  has  been  " 

denounced  in  the  argument  of  this  cnse  as  unreasona- 
ble, it  seems  to  be  fully  sustained  by  authority;  and  we 
have  not  been  able  to  find,  nor  have  we  been  referred 
to  even  a  single  modern  decision  in  which  it  has  been 
either  disregarded  or  overruled.  By  the  entry,  upon 
tlie  lahd  in  Franklin  county,  therefore,  the  possession  of 
the  land  in  Shelby  county,  *was  not  acquired.  It  re- 
mains then,  only  to  determine  whether  the  acts  proved 
to  have  been  done  in  Shelby  county,  invested  the  ap- 
pellants with  the  possession  of  the  land  in  that  county. 

These  acts  accordinof  to  the  doctrine   settled    in   the  ,  A"  entry  upon 

^  land  in  one  cuun 

cases  of  Br axd ale  vs  Speed,  (1  Mar,  106,)  Smith  vs  lyandiheorcrt 
MitcheUy  (1  Mar.  5^08,)  and  other  subsequent  cases,  ber  irom  ibe 
would  not,  where  a  person  entered  and  took  possession  fei^y«'?^ni*o*a*n' 
under  a  junior  patent,  outside  of  the  boundarv  of  an  el-  ^^*Jf^      coumy. 

.  I  ,      ,  .  ,.  '  ,  will     not     give 

der  patent,  mvest  him  with  the  possession  ot   that  part  »»uth  a  possea- 
of  the  land  claimed  by  him,  that  was  inside  of  the  elder  thoriMihemain' 
patent.    But  the  main  reason  for  restricting  the  posses-  foTcibfe\niry  ^1 
sion  in  such  a  case  to  the  line  of  the  elder  patent,  does  <Jeiain«r- 
not  exist  where  a  county  line  is  the  only  obstacle  to  the 
extension  of  the  possession.     The  acts  done  inside  of 
the  line  of  the  elder  patent  would  be  illegal  and   tortu- 
ous, having  been  done  without  right,  but  if  done  on  the 
land  in  the  adjoining  county,  by  a  person   having  the 
right  of  entry  upon  the  whole  tract,  who  had  made  an 
actual  entry  into  part  of  the  land  in  the  other  county, 
they  would  be  legal,  and  might  authorize  the  inference 
that  they  were  done  with   an  intention  to  extend  the 
possession,  and  if  done  for  that  purpose,  would  in   law 
have  that  effect. 

If  such  a  distinction  does  exist,  and  it  were  proper  to 
recognize  and  establish  it,  which  we  do  not  at  present 
decide,  it  could  not  have  any  application  or  effect  in 
this  case.  The  land  in  controversy  is  covered  by  a  pat- 
ent that  issued  to  John  Campbell.  The  appellants  did 
not  show  any  right  to  enter  upon   it.    The  acts  were 
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unauthorized  and  illegal,  and  not  constituting  in  them* 
selves  an  actual  possession,  will  not  by  operation  of  law 
have  the  effect  of  extending  the  actual  possession  of  the 
appellants.  Campbell's  patent  extends  into  the  county 
of  Franklin,  and  includes  part  of  the  land  in  the  posses- 
sion  of  the  appellants.  But  although  the  appellants 
had  possession  of  the  land  in  Franklin  county  inside  of 
the  interference,  yet  that  possession  would  not  even  if 
continued  twenty  years  toll  the  patentees  right  of  entry, 
to  the  land  in  Shelby,  Nor  did  it  give  to  the  appellants 
the  right  to  enter  upon  the  land  in  contest,  and  there- 
fore its  occasional  use  did  not  vest  them  with  the  pos- 
session of  it. 

Wherefore  the  judgment  is  affirmed. 

Cotes  and  B,  Monroe  for  appellants.  M*  Broum  for 
defendant. 


Forcible 
petainer* 

Case  44. 

July  8. 
Case  Btfttsd 


Hudgen  vs  Temple. 

Error  to  the  Anderson  Circuit. 

Forcible  Entry  and  Detainer.     Possession. 

Judge  Hise  delivered  the  opinion  of  the  Court 

In  September,  1850,  the  plaintiff,  William  Hudgen, 
sued  out  a  warrant  of  forcible  entry  and  detainer  against 
Isaac  Temple,  which  was  served,  and  a  trial  had  on  the 
premises.  The  jury  found  the  defendant  not  guilty. — 
The  plaintiff  traversed  the  inquisitfon,  and  in  the  trial 
in  the  Circuit  Court  of  Anderson  county,  the  inquisition 
was  sustained  by  the  jury,  and  there  was  verdict  and 
judgment  for  the  defendant. 

The  plaintiff  has  brought  the  case  into  this  Court. 
The  record  presents  the  following  state  of  case:    The 
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plaintiff  having  recovered  in  the  Anderson  Circuit  Court  Hodob»» 
a  judgment  in  ejectment  by  default,  against  one  John  Temple. 
Riley,  for  a  boundary  of  land  on  Salt  river,  containing 
about  2500  acres — was  through  his  authorized  agent, 
placed  in  possession  of  the  whole  tract,  by  the  sheriff 
of  the  county,  in  virtue  of  a  writ  of  Habere  facias^  is- 
sued on  said  judgment  on  the  24lh  September,  1849. 
The  sherifT  so  delivered  the  possession  of  this  land  to 
the  plaintiff,  through  his  agent,  G.  B.  Taylor,  by  expel- 
ling froma  cabin  thereon,  one  William  Southern  and 
Elizabeth  Wood,  by  whom  it  was  then  occupied,  and 
placing  said  Taylor  in  possession  of  the  cabin,  and  of 
the  whole  tract,  on  the  2d  of  October,  1849.  At  which 
period,  and  for  two  or  three  years  previous,  there  was, 
and  had  been  no  other  person  in  the  actual  possession 
of  the  land,  except  Southern  and  Wood,  who  were 
turned  out  by  the  sheriff,  and  John  Riley,  the  defendant 
in  the  action  of  ejectment,  who  upon  notice  being 
served  upon  him,  abandoned  the  possession  of  the 
said  cabin  and  went  off  the  land.  On  the  same 
day,  to-wit:  on  the  2d  of  October,  1849,  the  plaintiff 
by  his  said  agent,  Taylor,  leased  the  land  to  Southern 
and  Mrs.  Wood,  and  they  returi^ed  immediately  into 
the  cabin,  as  the  tenants  of  the  plaintiff,  upon  a  con- 
tract to  pay  three  dollars  rent,  not  to  cut  themselves 
or  suffer  others  to  cut  timber  on  the  2500  acres  of  land, 
and  binding  themselves  to  deliver  the  whole  2500  acres 
of  land,  to  the  plaintiff,  or  his  agent,  by  the  25th  of 
December,  1849.  Whilst  these  persons  were  thus  as 
tenants  of  the  plaintiff,  in  possession  of  the  land.  Tem- 
ple, the  defendant,  on  the  15th  of  October,  1849,  moved 
into  another  house  about  half  mile  distant  from  the 
cabin,  and  took  up  his  residence  therein,  under  the  claim 
of  Jordan,  his  father-in-law,  who  had  set  up  a  claim  to 
500  acres  of  land  by  metes  and  bounds,  including  the 
house  into  which  Temple  had  entered,  and  which  house, 
and  perhaps  the  whole  or  a  greater  part  of  Jordan's 
claim  was  embraced  within  the  boundary  of  land  the 
possession  of  which,  had  been  delivered  by  the  sheriff 
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to  the  plaiiitifl'^s  agent.  Temple  continued  to  reside  in 
this  house,  and  the  said  Southern  and  Wood  in  the  said 
cabin,  as  the  tenants  of  the  plaintiff,  until  April,  1850, 
when  they  abandoned  the  possession,  and  a  few  days 
afterwards  it  was  consumed  by  fire.  Temple  has  con- 
tinued in  possession  of  the  House  which  he  had  entered 
in  October,  1849.  And  this  proceeding  was  instituted 
against  him  by  the  plaintiff,  for  a  forcible  entry  and  de- 
tainer. It  is  in  proof,  that  Riley,  the  defendant  in  the 
action  of  ejectment,  entered  under  Patrick  Jordan, 
who  claimed  200  acres  of  land  on  which  said  cabin  was 
situated,. and  which  was  wholly  covered  by  the  plain- 
tiff's claim,  and  w^hen  Riley  abandoned  the  possession, 
and  Wm.  Southern  and  Elizabeth  Wood  entered,  it  is 
to  be  presumed  thattheirpossession  extended  no  farther 
than  the  boundary  of  Pat.  Jordan's  200  acre  claim, 
which  did  not  conflict  with  the  500  acre  claim  of  his 
father,  on  which  Temple  entered.  It  is  proven,  that  in 
August,  1849,  Temple  commenced  repairing  and  im- 
proving the  house  to  make  it  habitable,  and  moved  in 
after  it  was  prepared.  If,  therefore,  it  is  considered 
that  entering  the  premises  and  being  engaged  in  work- 
ing upon  the  house  and  repairing  the  same,  with  the  in- 
tention when  completed,  of  moving  in  with  his  family, 
gave  Temple  a  legal  entry  and  actual  possession  in  fact 
of  the  house  and  the  500  acre  tract  of  land  claimed  by 
his  father-in-law,  in  such  case,  that  proceeding  could 
not  be  maintained  agp.inst  him  by  the  plaintiff,  because 
the  possession  of  this  claim  had  not  been  delivered  to 
him  or  his  agent,  at  the  period  of  Temple's  entry,  in  Au- 
gust, 1849,  and  he,  the  plaintiff,  had  no  possession  at 
that  time,  either  actual  or  constructive,  of  the  whole  or 
any  part  of  his  boundary  of  land,  the  possession  of 
which,  had  not  been  delivered  to  his  agent  by  the  sher- 
iff, until  the  2d  of  October,  1849.  And  if  Temple  is  to 
be  regarded  as  having  entry  and  possession  in  August, 
1849,  then  inasmuch  as  he  entered  upon  the  500  acre 
tract  claimed  by  his  father-in-law,  and  under  him  he 
could  not  be  deemed  guilty  of  a  forcible  entry  even  up- 
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on  the  possession  of  Southern  and  Mrs.  Wood,  who  HuDciwa 
then  occupied  the  cabin  and  premises  which  had  been  Timplb. 
abandoned  by  Riley,  under  and   within  the   200  acre  ~ 

claim  of  Pat.  Jordan,  adjoining  to,  but  not  conflicting 
with  the  500  acre  claim  of  his  father.  If,  however,  it 
is  determined  from  the  proof  that  Temple  entered  and 
took  possession  of  the  house  and  land  claimed  by  his 
father-in-law,  at  a,ny  time  between  the  2d  of  October, 
1849,  and  the  month  of  April,  1850,  it  must  then  be 
deemed  a  forcible  entry  upon  the  possession,  in  fact  of 
Southern  and  Mrs.  Wood,  who  were  then  actually  oc- 
cupying the  whole  claim  of  plaintiff  as  his  tenants,  un- 
der contract  to  pay  rent,  to  prevent  waste,  and  to  re- 
deliver possession  on  the  25th  of  December,  1849. 

If  Temple  entered  after  the  2d   of  October,  and  be-        The  landlord 
fore  the  25lh  of  December,  1849,  it  was  upon  the  pos-  entered     upon, 
session  in  fact,  of  the  tenants  of  the   plaintiff,  whose  the^wi'it^^oxnl" 
term  had  not  expired,  and  who  alone  could  maintain  J>J««ntrTan<ide. 
this  proceeding  for  such  forcible  entry.     So,  likewise,  i*  the  penon  who 
I'emple  entered  after  the  expiration  of  the  term  of  the  semied   and  en- 
said  tenants,  but  whilst  they  still  continued  upon  the  iVn  mamuint?e 
plaintiff's  land,  and  before  they  delivered  back  the  pos-  '''"• 
session  to  the  plaintiff,  it  would  still  be  but  a  forcible  en- 
try upon  them  or  upon  their  actual  possession,  and  they 
alone,  and  not  the  plaintiff,  in  such  case,  could  maintain 
this  proceeding  for  a  forcible  entry.    Although  the  ten- 
ants by  holding  over  their  tenn,  are  guilty  of  a  forcible 
detainer  of   the  possession  from    their  landlord,   and 
might  by  this  proceeding,  at  his  instance,  be  compelled 
to  restore  the  possession  to   him,  yet  a  forcible  entry 
in  the  meantime,  upon  the  premises  in  the  actual  posses- 
sion of  the  tenants,  though  after  the  expiration  of  their 
term,  is  a  forcible  entry  upon  them  and  not  upon  th© 
landlord,  who  has  not  yet   regained   the  possession  in 
fact  from  his  tenants. 

But  in  this  case,  it  is  believed  from  the  proof,   that  anJ^JJjJ-jfJ^aB 

Temple  entered  after  the  commencement,  and  before  not  be  maintain- 

the  expiration  of  the   term  of  the   plaintiff's   tenants,  ford  whoU  'ten- 

and  as  he  was  guilty  of  a  forcible  entry  upon  the  pos-  uVeduDor°eTen 
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CoiBT's  H'Rs.'  session  in  fact  of  the  tenants  of  the  plainlifT,  and  not 
\\ricKLiFFK,&c  upon  his  possession;  althongh  the  warrant  in  this  case, 
ihoiigh'ihr lerm  was  not  issued  Until  after  the  tenants  term  had  expired, 
expired,  and  he  and  they  had  themselves  abandoned   their   possession. 
L^V^belSfe^Te  Yet  the  landlord,  the  present  plaintiff,  cannot  maintain 
wwrwjt  brought,   this  proceeding,  and  must  fail — because,   1st,  Temple 
never  was  guilty  of  a  forcible  entry  upon  the  possession 
in  fact  of  the  plaintiff,  nor  is  he  guilty  of  a  forcible  de- 
tainer of  a  possession  of  land  acquired  irom  the  plain- 
tiff, and   held   or    detained   contrary   to  any  engage, 
ment  with  him.     The  law  has  been  thus  settled  by  this 
Court  heretofore,  in  the  case  of  Yoder*s  heirs  vs  Easky, 
(2  Dana^  246,)  and  it  has  been   frequently  decided   in 
other  cases  that  tnis  summary  remedy  for  forcible  en- 
tries was  allowed  by  the  statute  to   that  person  only, 
who  at  the  date  of  the  entry  had  the  possession  in  fact 
of  the  premises  entered  upon. 

Therefore,  the  Circuit  Court  did  not  err  in  giving  the 
instructions  asked  by  the  defendant,  or  in  qualifying  tl^at 
asked  by  the  plaintiff,  and  the  judgment  is  affirmed. 
Harlan  for  plaintiff;  Kavanaugh  for  defendant. 


12m  208 

•iSLJSl    Ciu!io«T.  Cosby's    heirs  vs  Wickliffe,  &c. 

Cose  45*  Appeal  from  the  Washington  Circuit. 

Mistakes.      Consideraiians.    Heirs, 
^  €Hiir  JvsTxcB  Simpson  delireied  the  opinion  of  the  Court 

Nathaniri.  WicRLTPFE,  and  B.  Abell,  two  of  the 

CtBettatcdina  creditors  of  Dabney  C.  Cosby,  dccM.,  instituted  sepa- 

dxcvdi  Couru     Tate  suits  in  chancery  against  hid  heirs,  to  subject  to  the 

payment  of  their  demands,  some  estate  which  they  con- 
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tended  liad  belonged  to  him  in  his  lifetime,  and  was  lia-  Cusbys    has 

ble  for  the  payment  of  his  debts.    To  sustain  the  juris-  Wickliffe  Ac 

diction  of  a  Court  of  Chancery,  it  was  alleged  that  do  ~~ 

person  had  administered  upon  his  estate,  and  that   his 

children  and  heirs  at  law,  were  non-residents.    B.  Abell 

administered  on  the  estate  during  the  pendency  of  the 

suits,  and  having  been  made  a  party  to  the  suit  in   the 

name  of  WicklifTe,  he  filed  an  answer  and  cross  bili  In 

that  suit,  asserting  a  right  to  have  his  debt  paid  out  of 

the  fund  that  WicklifTe  was  attempting  to  subject  to 

the  payment  of  the  debt  which   was  due  to  him.     The 

two  suits  were  consolidated  and  heard  together,  and  a 

decree  rendered   by  w^hich   both  the   demands   were 

satisfied.    From  that  decree  the  heirs  have  appealed. 

It  appears  that  Cosby  in  his  lifetime  had  mortgaged 
his  interest  in  his  father's  estate,  being  an  undivided  in  - 
terest  in  remainder  after  the  death  of  his  mother,  to  a 
man  by  the  name  of  Harlan,  who  had  afterwards  by  a  • 
suit  in  chancery  obtained  a  decree  for  the  sale  of  the 
interest,  for  the  payment  of  the  mortgage  debt,  and  that 
the  commissioner  who  was  appointed  to  make  the  sale, 
reported  that  he  had  sold  the  entire  interest  to  Susan- 
nah Cosby,  the  mother  of  Dabney  C.  Cosby,  whose 
report  was  confirmed,  and  a  conveyance  executed  by  a 
commissioner,  iij  conformity  with  the  report  conveying 
the  entire  interest  to  the  purchaser,  who  afterwards 
conveyed  the  same  to  the  children  of  her  son,  Dabney 
C.  Cosby,  he  having  departed  this  life.  These  facts 
having  been  developed  during  th^  pendency  of  the 
suits,  and  the  object  of  WicklifTe's  suit  having  been  to 
subject  this  interest  to  the  payment  of  his  demand;  he 
filed  an  amended  bill  in  which  he  alleged  that  the  com- 
missioner under  the  aforesaid  decree,  had  in  reality  sold 
only  two-thirds  of  the  interest,  and  that  he  had  either 
by  mistake,  or  by  fraud  and  collusion  with  the  purcha- 
ser, reported  to  the  Court  that  he  had  made  a  sale  of 
the  whole  interest,  instead  of  a  sale  of  two-thirds,  and 
in  consequence  thereof,  the  entire  interest  had  been 
Conveyed  to  the  purchaseri  and  had  passed  to  the  chil- 
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CosBY's  H*H«  dren  and  heirs^of  Dabney  C.  Cosby,  by  the  convey- 
WrcKr.iFPE  Arc  HQce  made  to  them,  one  third  of  which,  was  liable  to 
the  payment  of  his  demands.  The  heirs  denied  the  al- 
leged fraud  or  mistake,  and  insisted  that  the  entire  in- 
terest had  been  sold  by  the  commissioner,  and  purchased 
by  Susannah  Cosby. 

The  mistake  in  the  report  is  fully  and  clearly  estab- 

The  chnnceiior  jished  by  the  testimony.     The  certificate  subscribed  by 

io*relievi  against  the  commissioner  on  the  day  of  the  sale,  and  given  to 

cL*mmissioner  a^  ^^^  purchaser.  States  that  she  had  purchased  two-thirds 

poinied  by  a  de-  of  the  interest  only.     Another  bidder   proves   that  he 

crce  of  the  chan-  ,         ,  .  ,  .  •  r  ■  .    • 

ceWoT  to  sell,  had  made  a  bid  proposmg  to  pay  the  amount  for  which 
oahe  csiaie/biu  the  decree  authorized  the  commissioner  to  sell,  for  less 
(wlhaUehid  ^^^^  ^^^  whole  interest,  and  that  he  was  under  bid   by 

sold   the  entire  the  purchaser.     The  purchase  was  not  made  bv  Susan- 
estate,  and  »n  o-         ,  '        -      .  11,  1        'i 
bedience  to  the   nah  Cosby  m  person,   but  by  her  agent,  who  also  tesii- 

Court,  conveyed  fics  that  he  purchased  for  her,  only  two-thirds   of  the 

li  ap ^areddear  '"^terest.     The  recollection  of  some  of  the  witnesses  is, 

ly,  by  hie  ceriifi-  including  the  commissioner  who  made  the  sale,  but 

cate  of  sale,  gir-  n        .  i  .  .  '  i 

en  lo  the  purcha-  whose  recollection  about  tne  matter  seems  to  be  very 
by'^other^^evi*.  indistinct,  that  the  entire  interest  was  sold.  And  as 
fhirds  oniy^  Vvas  ^^^"^  recollection  is  supported  by  the  commissioners  re- 
in iact  sold;—  port,  the  matter  would  be  involved  in  some  doubt  and 

Held     that    the    ^  .  .  r        ,  ./•  r       i 

iTiisiake  »houid  uncertainty,  were  it  not  for  the  certificate  ot  sale  exe- 
corrccie  .  cuted  by  the  commissioner  on  ihe  day  on  which  the 
sale  was  made.  That  certificate  was  found  among  the 
papers  of  the  purchaser  after  her  death  by  her  execu- 
tor, and  when  considered  in  connection  with  the  other 
testimony  upon  the  subject,  leaves  no  room  for  any  ra- 
tional doubt,  that  the  commissioner  who  did  not  make 
his  report  of  the  sale  until  four  months  had  elapsed, 
then  reported  by  mistake  or  inadvertance  contrary  to 
the  actual  fact  that  he  had  sold  the  entire  interest. 

The  mistake  was  the  act  of  the  commissioner,  and 
not  of  the  Court,  and  although  the  title  passed  to  the 
purchaser  by  the  conveyance  made  by  order  of  the 
Court,  and  was  subsequently  conveyed  to  the  children 
of  D.  C.  Cosby,  yet  as  the  conveyance  to  them  was 
without  any  valuable  consideration,  they  hold  one  third 
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of  it,  as  their  grantor  had  also  held  it,  in  trust  for  their  Cosby's  h'bs. 
father's  creditors.  The  question  as  to  the  nr)istake  was  WicRLirpe  ^. 
expressly  made  in  the  pleadings,  and  it  has  been  litiga* 
ted  by  the  only  parties  interested  in  its  decision.  It  is 
the  peculiar  province  of  a  Court  of  Chancery,  to  afford 
relief  to  the  parties  prejudiced  by  a  mistake,  and  in  do- 
ing it  in  this  case,  no  principle  of  law  or  aquity  is  viola- 
ted. On  the  contrary,  as  the  purchaser  by  the  mistake 
of  the  commissioner,  acquired  property  that  she  had 
not  purchased  or  gald  for,  it  would  be  unjust  to  permit 
it  to  be  held  by  her  or  her  volnntary  donees,  against  the 
claim  of  creditors. 

B.  A  bell  alleged  in  his  bill,  that  assets  had  descended 
from  Dabney  C.  Cosby  to  his  children  and  heirs  at 
law.  That  since  the  death  of  their  ancestor,  they  had 
as  his  heirs  at  law,  brought  an  action  of  ejectment 
against  a  certain  William  McDonald,  for  a  tract  of  land 
which  had  thus  descended  to  them,  and  had  compromi-  t 

sed  the  suit,  and  conveyed  or  agreed  to  convey  their 
title  to  McDonald,  who  had  paid  them  for  the  land  a 
considerable  sum  of  money,  which  money  was  Hable 
in  their  hands  as  assets  for  the  payment  of  their  fath- 
er's debts.  The  heirs  answered  and  admitted  that  such 
an  action  had  been  brought  by  them  and  compromised, 
an  agreement  having  been  made  between  them  and 
McDonald,  by  which  the  latter  agreed  to  pay  each  of 
them,  there  being  three,  the  sum  of  one  hundred  and 
fifty  dollars,  and  they  were  to  convey  to  him  whatever 
title  they  had  to  the  land.  They  further  stated,  that 
the  land  had  been  sold  as  the  property  of  their  father 
by  the  sheriif  by  virtue  of  an  execution  in  his  hands, 
and  that  McDonald  bought  it  from  the  purchaser,  and 
held  the  possession  under  that  purchase;  that  having 
understood  there  was  some  defect  or  irregularity  in  the 
sale,  the  action  of  ejectment  was  brought  by  them  to 
recover  the  land,  but  having  become  doubtful  of  success 
the  suit  was  compromised.  They  contended  that  Mc- 
Donald's title  to  the  land  was  valid,  that  no  title  to  it 
had  descended  to  them  from  thei^  father,  and  that  the 
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CosDY's    n'Hs  only  inducement  thai  McDonald  had  to  agree  to   pay 
WjcRLiFFK  &c  to  them  the  amount  stipulated,  was  to   purchase  his 
■   peace,and  relieve  himself  from  an  expensiveand  trouble- 
some litigation,  and  the  money  was  not,  therefore,  lia- 
ble in  their  hands,  to  the   payment   of  their   father's 
debts.    The  deposition  of  McDonald  contains  the  only 
testimony  upon  the  subject.     He  proved  that   he  had 
^  comprpmised  the  action  of  ejectment   with   the   heirs, 

nnd  paid  them  four  hundred  and  fifty  dollars,  and  re- 
ceived from  them  a  conveyance  of  their  title  to  the 
land.  He  also  proved  that  he  regarded  his  title  as 
good,  and  was  informed  by  his  legal  advisers  that  he 
could  defeat  a  recovery  by  the  heirs,  and  had  made  the 
compromise  with  them  alone  for  the  purpose  of  pur- 
chasing iiis  peace,  and  terminating  an  expensive  law 
Buit,  but  he  also  stated  explicitly,  that  he  would  not 
have  paid  them  the  money  without  an  agreement  on 
their  part  for  the  conveyance  of  their  title.  He  did 
not  prove  the  nature  of  his  title  or  of  the  claim  of  the 
heirs,  nor  does  either  appear  from  any  thing  contained 
In  tbe  record. 

As  the  action  of  ejectment  was  brought  and  the  re- 

Where  heirs  at  covery  sought  by  them  as  heirs   of  their  father,  who 

luTt  to  e^nforce  I  '"^^  owned  the  land  in  his  lifetime,  and  no  other  right 

claim   to  land,  to  it  was  claimed  bv  them,  the  proceeds  of  the  suit  re- 

und  receive  mo-        ,  .        ^  .  "  ^     .  .  ,         ,        , 

1,67  by  way  of  sultmg  from  the  compromise  must  be  considered  at  least 
heirs^'are'fiabie  prima focie^  as  the  avails  of  a  right  wWh  had  descend- 
J°  {J*  laihei^"  ^^  *^  ^^^  ^^^^  ^^^^^  ancestor.    The  suit  was  founded 
on  that  right  alone,  and  in  the  absence  of  all  testimony 
as  to  the  exact  character  of  their  claim,  it  must  be  re- 
garded as  having  been'  of  sufficient  importance  to  au- 
thorize tbe  institution  of  the  suit,  and  to  produce  the 
compromise.    Whether,  if  it  had  appeared  clearly  and 
conclusively,  that  tbe  title  of  McDonald  was  good  and 
valid,  and  no  right  or  title  had  descended  to  the   heirs 
from  their  father,  tbe  money  obtained  by  them  by  way 
of  compromise,  should  be  treated  as  assets    in  their 
'bands,  it  is  unnecessary  to  decide.    For  as  the  case 
stands,  that  question  is  not  presented ;  and  when  a 
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claim  has  been  asserted  by  heirs  to  property  which  had  Cosby*«  h's^i 
belonged  to  their  ancestor,  and  a  compromise  made,  Wicklivfb  &o 
the  avails  of  the  compromise,  deducting  the  expenses 
incurred  in  the  litigation,  must  be  regarded  as  resulting 
from  the  title  which  had  descended  from  the  ancestor, 
and  consequently  as  assets  in  their  hands,  at  least,  un- 
til they  make  it  manifest  that  no  right  or  title  had  de- 
scended. The  claim,  whether  real  or  pretended,  was 
derived  from  the  ancestor,  and  it  was  alone  in  conse- 
quence of  his  having  been  the  previous /*  owner  of  the 
land,  that  his  heirs  were  enabled  to  maintain  the  suit. 
If,  as  stated  in  the  answ'er,  the  attempt  to  recover  the 
land  from  McDonald,  was  based  upon  the  supposed  in- 
validity of  the  sheriff's  sale,  in  consequence  of  his  hav- 
ing sold  the  land  for  a  sum  exceeding  the  amount  of  the 
execution,  that  was  an  effort  which  they  could  make 
alone  in  the  character  of  heirs,  and  had  they  succeeded 
in  the  suit,  and  recovered  the  land,  it  would  have  been 
assets  in  their  hands;  and  they  have  not  made  it  appear 
that  such  a  recovery  could  not  have  been  had,  if  the 
suit  had  been  prosecuted  to  its  final  issue.  It  seems  to 
us,  therefore,  that  the  compromise  money  was  properly 
regarded  by  the  Circuit  Court  as  assets  in  their  hands, 
and  as  the  amount  they  were  decreed  to  pay,  still  left 
remaining  in  their  hands  a  sum  sufficient  to  pay  the 
whole  expense  of  the  action  of  ejectment,  there  was 
no  error  in  that  part  of  the  decree. 

The  consolidation  of  the  two  suits  was  proper,  and  •« 

the  order  made  for  that  purpose  did  not  prejudice  the 
appellants. 

Wherefore  the  decree  is  affirmed. 

Rountree  4*  Fqgkf  and  Shuck  for  appellants ;  Harlan 
for  defendants. 
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DlNWIliOIl    ^ 


Chancery.  Fisher  vs  Dinwiddie,  &c. 

Case  46.  Appeal  from  the  Louisville  Chancery  Court. 

Deeds  of  Trust.     Fraudulent  Conveyances, 
"  ^    •  Judge  Hise  delivered  the  opinion  of  the  Court. 

On  the  15th  day  of  March,  1849,  Dinwiddie  executed 
The  case  and  delivered  a  deed  of  trust  to  McBride  and  Maxey, 
trustees,  conveying  to  them  a  house  and  lot,  subject  to 
two  prior  mortgages,  and  assigning  to  them  a  debt  due 
from  McDavid,  for  $1600,  in  trust,  that  the  proceeds 
arising  from  the  sale  of  the  property  and  the  amount 
due  from  McDavid  when  collected,  should  constitute  a 
fund  to  be  applied,  so  far  as  it  would  go,  to  the  pay- 
ment of  all  his  debts,  giving  no  preference  to  any  one 
creditor  or  class  of  creditors.  The  note  on  McDavid 
for  the  said  sum  of  $1600,  was  given  in  consideration 
of  the  purchase  by  him  from  Dinwiddie  of  four  slaves, 
which  had  been  a  short  time  before  the  date  of  the  deed 
of  trust,  taken  from  Louisville  to  Warren  county,  and 
sold  to  McDavid.  The  complainants,  as  judgment 
creditors,  brought  this  suit  in  chancery  against  Dinwid- 
die, McDavid,  tl^e  said  trustees,  and  all  the  creditors  na- 
med in  the  deed  of  trust,  and  against  other  parties, 
charging  that  the  deed  to  the  trustees  and  the  sale  of 
the  slaves  to  McDavid,  were  pretended  and  fraudulent, 
and  made  to  cheat,  hinder,  and  delay  Dinwiddie's 
creditors.  The  defendants  interested,  all  answer  and 
deny  the  charge  of  fraud,  and  demand  that  the  trust 
deed  should  be  enforced,  and  the  trust  fund  applied  pro 
rata  to  the  payment  of  their  various  claims,  including 
the  demands  of  complainants  themselves,  which  were 
also  provided  for  in  said  deed. 

The  Circuit  Court  directed  that  the  amfount  of  the 
several  demands  of  the  creditors  should  be  ascertained, 
including  connplainants,  by  its  commissioner.    That  the 
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debt  due  from  McDavid  should  be  paid»  and   that  part        Fubbi 
of  the  fund  to  be  distributed  prorata^  and  that  the  trust  Dikwi^dib  4o 

estate  should  be  sold  on  failure  of  Dinwiddie   to   pay  

the^r.reditors  by  a  day  given.  And  finally  a  decree  was 
rendered  directing  the  sale  of  the  trust  property^  and 
the  distribution  of  the  fund  arising  therefromi  first,  to 
those  creditors  who  held  prior  liens  by  mortgage,  and 
afterwards  to  the  other  creditors,  including  complain- 
ants, jproro^a,  and  adjudging  the  sale  of  the  slaves  to 
McDavid,  and  the  deed  of  trust  to  McBride  and  Max- 
eyt  to  have  been  fair  and  not  fraudulent. 

This  Court  after  a  careful  examination  of  the  plead-  nt«i J  fo!  ihJSm 
ines  and  proof  in  the  case,  concur  with  the  Court  be-  efit  of  til    ih« 

1         .  .    •  ^     al      r  •  J        i-j..         r  .!_  creditor*  of   tbo 

low  m  opinion  as  to  the  fairness  and  vaudity  of  those  grnntor  withoot 
transaction^.    The  issues  of  fraud  or  no  fraud,  as  pre-  Snce  toaoy'cred 
sen  ted  in   the  pleadings,  between  complainants  and  c^^i^r^hSi^d 
Baxter,  and  complainants  and  Hughes,  in  respect  to  the  "ot  to  be  frMidu* 
sales  and  conveyances  of  city  property,  made  by  Din* 
widdie  to  them  in  fraud  of  his  creditors,  as  charged, 
seems  not  to  have  been  noticed»  determined,  or  in  any 
way  disposed  of,  by  either  of  the  preliminary  orders  or 
the  final  decree  rendered  in  the  case,  in  reference  to  the 
deed  of  trust.    Though  the  causes  are  by  a  provision 
ill  the  decree,  retained  for  any  further  orders  that  may 
be  necessary.  There  is  no  error  perceived  in  the  interlo* 
cutory  order,  or  in  the  final  decree  as  rendered,  with 
respect  to  the  trust  fund  and  its  distribution,  and  it  is 
not  for  this  Court  now  to  intimate  even,  an  opinion  as 
to  the  final  disposition  which  should  be  made  of  the  col- 
lateral issues  «till  pending  and  undetermined  in  the  case« 

Wherefore  the  decree  is  affirmed. 

Guikrie  for  appellants ;  Fry  S^and  Page^  Bridges^  for 
appellees. 
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Chancery. 

Case  47. 
July  10. 

Case  ita  ted. 


The  husband  is 
entitled  to  a  di- 
vorce from  the 
wife  who  in  the 
■ociety  of  others 
ue&U  lier  hus- 
band with  abso- 
lute contempt,  ± 
ehows  a  prefer- 
ence for  the  com 
pany  of  another 
man  against  the 
Tcmonstran  c  e  s 
of  the  husband, 
and  then  aban* 
doned  the  hus- 
band  tor  a  year. 


Watkinsori  vs  Watkinson. 

Error  to  the  Louisvillk  Chancery  Colrt. 
Divorce. 
JooQB  UisB  delivered  the  opinion  of  the  Court. 

The  complainant  asks  for  a  divorce  from  the  defend^ 
ant  upon  the  ground  alone,  of  abandonment,  avoiding 
with  commendable  delicacy,  a  resort  to  charges  agamst 
his  wife  of  any  improper  or  criminal  conduct,  until  she, 
urged  apparently,  by  a  mischievous  and  revengeful  spir- 
it, in  her  answer  and  cross  bill,  regardless  of  feeling  or 
character,  charges  the  complainant  with  meanness, 
cruelty,  and  degrading  and  Improper  conduct,  resists 
his  application  for  a  divorce,  and  demands  one  herself. 
The  complainant  then,  in  answer  to  defendant's  cross 
bill,  exasperated,  no  doubt,  by  the  charges  of  dishonor- 
able conduct  contained  therein,  indulges  in  a  spirit  of 
recrimination,  and  attempts  to  make  it  appear  that  de- 
fendant first  made  his  life  miserable  by  her  light,  frivo- 
lous, and  indelicate  conduct,  and  then  abandoned  him 
without  any  sufficient  cause. 

The  Court  below,  granted  the  defendant  a  divorce  up- 
on her  cross  bill,  and  dismissed  the  bill  of  complainant, 
erroneously,  in  the  opinion  of  this  Court.  From  the 
testimony  in  the  cause,  it  is  manifest  that  discord  aad 
discontent,  poisoned  the  peace,  and  disturbed  the  unioa 
of  these  parties — and  that  in  this,  as  in  most  other  cases 
of  the  sort,  the  conduct  of  both  was  imprudent,  hasty, 
and  improper.  But  this  Court  is  satisfied,  that  the  de* 
fendant,  when  her  own  light  and  imprudent  behavior  is 
considered,  had  no  adequate  cause  for  her  voluntary 
abandonment  of  the  complainant.  The  proof  shows 
that  she  made  it  a  rule  in  the  society  of  others,  to  treat 
her  husband  not  only  with  coldness,  but  with  absolute 
contempt;  and  that  she  persisted,  contrary  to   his   re- 
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quest,  and  when  she  saw  how  galling  and  painful  it  was     Watkinsoh. 
to  his  feelings,  to  receive  the  attentions  and  seek  and    Watx^nsoit. 

enjoy  the  society  of  one  Seymour,  and  thus  show  a " 

marked  preference  for  him  over  her  own  husband. — 
The  complainant^  by  an  amount  and  character  of  proof 
which  commands  belief  and  conviction,  has  shown  him- 
self to  be  an  honest,  upright  man,  of  sober,  business 
habits,  of  a  steady  temper,  and  of  amiable  disposiiion; 
others,  the  friends  of  the  defendant,  it  is  true,  say  he 
had  a  jealous  and  irritable  nature,  but  the  contrary  of 
this  is  proven  by  such  a  number  of  disinterested  and  in- 
telligent witnesses,  that  it  is  presumed  the  opinions  of 
the  former  are  perhaps  colored  by  partiality  and  preju- 
dice; and  upon  the  whole  case,  the  opinion  is  formed, 
that  complainant  was  more  entitled  to  relief  than  the 
defendant.  The  abandonment  for  one  year  without 
sufficient  cause,  is  established  by  the  proof,  in  the  opin- 
ion of  this  Court,  and  the  matters  that  were  improperly 
disclosed  in  the  complainant's  answer  to  defendant's 
cross  bill,  Which  seems  to  have  caused  the  lower  Court 
to  refuse  relief  to  him,  were  drawn  from  him  when 
stung  and  irritated  by  the  charges  heaped  upon  him 
by  defendant. 

Wherefore  the  decree  of  the  Court  below,  dismissing 
the  complainant's  bill,  is  reversed,  and  the  cause  is  re- 
manded with  directions  that  a  decree  be  rendered  di- 
vorcing the  complainant  from  the  defendant,  entirely 
dissolving  the  marriage  contract  between  them,  and  re- 
storing the  complainant  to  all  the  privileges  of  a  single 
or  unmarried  man. 

Porter  ^  Smithy  and  Wilson  4"  Logan^  for  plaintiffs f 
Bullitt  for  defendant. 
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MoTioK,  Commonwealth  vs  Milton. 

City  of  Lexington  vs  Same. 

Case  48.  Error  to  thb  Payette  Circuit  Court. 

Citizens.     Corporations.    CoTistituiional  LavK 

July  10.  JuDOB  Mabshall  delivered  the  opinion  of  the  Court. 

Wm.  E.  Milton,  having  as  agent  of  the  "Coliimbus 
The  tutnte  oi  F'"'*©  ^^^  Marine  Insurance  Company,*'  incorporated  by 
1842-3,  (S«».  the  State  of  Ohio,  and  without  authority  from  this 
•onoerBiiig  ioiu-  State,  effected  in  the  city  of  Lexington,  Kentucky,  va- 
obartered  hy  oth  rious  msurances  against  loss  by  fire  and  other  casual- 
Jng^mlutiwlMYa  ^'*®s>  ^^^  received  therefor,  a  large  sum  as  premiums  erf 
lUDtuekj-  insurance,  the  present  proceeding  was  mstituted  in  the 

Fayette  Circuit  Court,  for  the  purpose  of  having,  upon 
at^ase  agreed  between  the  representatives  of  the  Com- 
monwealth and  of  the  city  of  Lexington,  respectively, 
on  the  one  side,  and  the  said  Milton  on  the  other,  a 
judicial  determination  as  to  the  constitutional  validity 
of  the  tax  imposed  by  an  act  of  11th  of  March,  1843, 
upon  insurance  companies  not  incorporated  by  the  State 
of  Kentucky,  and  of  the  tax  imposed  by  ordinance  of 
the  city  ^f  Lexington,  under  the  authority  of  the  Le- 
gislature, 

The  sixth  section  of  the  a<;t  of  1843,  (Session  act^^ 
1842-3, ;Mr^e  88,)  entitled,  an  act  to  add  to  the  resour- 
ces of  the  Sinking  Fund,  enacts  "  that  no  person  or 
persons  within  this  Commonwealth,  shall  act  as  agent 
or  agents  fpr  any  individual  or  association  of  individ- 
uals, not  authorized  by  the  laws  of  this  Commonwealth , 
to  effect  msurances  against  losses  by  sea  or  on  rivers,  in 
the  nature  of  arianne  insurances;  or  insurances  on 
lives,  or  granting  annuities,  or  against  any  other  los^j 
or  peril,  whether  by  rain,  flood,  fire,  or  other  casualty^ 
by  land  or  water,  upon  all  or  any  species  of  property* 
although  such  individuals  or  associations  may  be  inror- 
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porated  for  that  purpose  by  any  other  State,  without  a  Commonw'th. 
license  first  had  and  obtained  for  that  purpose,"   which         Mu.tos. 
the  Clerks  of  the  several  County  Courts  are  authorized  Citt  or  Lex. 
to  issue,  on  payment  to  them  of  the  sum  of  one  hun-        Same. 
drcd  dollars.  " 

The  7th  section  of  the  same  act  enacts  that  any  per- 
son or  persons  acting  as  agent  or  agents  for  any  individ- 
uals or^association  of  individuals  not  authorized  by  the 
laws  of  this  Commonwealth,  to  effect  insurances  against 
losses,  risks,  or  perils,  of  whatsoever  nature,  &c. ;  al- 
though such  individuals  may  be  incorporated  for  that 
purpose  by  any  other  State,  shall  pay  to  the  agent  of 
the  Auditor  of  Public  Accounts,  semi-annually,  the  sum 
of  two  dollars  and  fifty  cents,  upon  every  sum  of  one 
hundred  dollars,  upon  the  amount  of  all  premiums  re- 
ceived by  such  agent  or  agents,  or  any  other  person  or 
persons  for  them,  or  which  shall  have  been  agreed  to  be 
paid  for  any  insurances  effected  or  agreed  to  be  effect- 
ed, or  procured  by  him  or  them,  as  such  agent  or  agents, 
against  loss  or  injury  sustained,  &c.  And  the  said 
agent  or  agents  are  required  to  furnish  twice  a  year,j[to 
the  agent  of  the  auditor,  a  complete  list,  under  oath, 
of  all  such  premiums,  and  also  of  all  such  insurances, 
and  pay  the  said  sum  of  two  dollars  and  fifty  cents  in 
every  hundred  dollars.  And  any  agent  or  agents  who 
shall  offend  against  the  act  shall  forfeit  and  pay  to  the 
Commonwealth,  the  sum  of  $1000,  to  be  recovered,  &c., 
provided,  that  nbtwithstanding.such  forfeiture  and  pay- 
noent  thereof,  such  agent  or  agents  shall  remain  pen  on- 
ally  responsible  for  the  payment  of  said  premiums,  &c 
And  the  principals  of  such  agents,  their  property,  goods 
and  chattels,  shall  be  liable  to  the  payment  of  all  such 
judgments,  fines  and  decrees,  and  may  be  proceeded 
against  by  action,  bill,  &c.  &c. 

By  an  act  of  February,  9th,  1844,  {Sess.  acts^  1S43-4,  The  itatnta  of 
page  24,)  the  sixth  section  of  the  act  of  1843,  above  re-  i^S^'o/S^MSn^ 
cited,  was  repealed ;  and  the  license  required  by  the  said  S?'ih^6t'h '•ec- 
sixth  section  was  thus  dispensed  with,  but  without  af-  tionof  Uieactof 
fecting  the  seventh  sectioii,  and  the  tax  or  per  centage  ordinanct  oi  ibe 
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Milton. 
City    op    Lbx* 

Samb. 

city  on  the  Bub- 
ject   of  iosuran- 


CoMMOKw'TH.  upon  premiums  as  thereby  imposed.  But  by  an  act  of 
February,  1847,  {Sess.  acts,  1846-7,  page  265,)  the 
Mayor  and  Council  of  the  city  of  Lexington,  are  au- 
thorized to  require  that  all  insurance  companies,  and 
agents  of  insurance  companies  doing  business  as  such, 
within  the  limits  of  the  city,  shall  take  out  license,  also 
to  prescribe  the  terms  and  require  the  annual  renewal 
of  the  license,  and  to  demand  and  receive  for  each  li« 
cense,  a  sum  not  exceeding  one  hundred  dolhrs.  The 
statute  then  prohibits  any  insurance  company  or  agent 
of  an  insurance  company,  whether  chartered  by  the 
State  of  Kentucky  or  not,  from  making  insurance,  &c., 
without  such  annual  license.  And  imposes  a  penalty  of 
$300,  for  the  benefit  of  the  city  and  to  be  recovered  in 
the  Lexington  City  Court,  upon  any  insurance  compa- 
ny, or  officer,  or  agent  of  one,  who  shall  violate  any  of 
these  provisions* 

Under  this  act,  the  Mayor  and  Council  of  Lexington, 
passed  an  ordinance,  the  first  section  of  which,  requires 
the  agent  of  every  insurance  company  then  or  thereaf* 
ter  established  in  that  city,  to  take  out  a  license  to  in* 
sure,  to  be  issued  and  signed  by  the  Clerk,  and  counter- 
signed by  the  Mayor  of  the  city,  and  it  recites  that  the 
Lexington  Insurance  Company  had  contributed  towards 
the  Fire  department,  in  the  years  1845-6,  the  sum  of 
$240.  The  2d  section  requires  the  agent  of  every  in- 
surance company  upon  obtaining  license,  to  execute  a 
bond,  &c.,  in  the  penalty  of  $200,  conditioned  to  render 
on  oatht  semi-annually  to  the  Mayor,  an  accurate  ac- 
count of  premiums  received  during  the  preceding  six 
months,  and  to  pay  to  the  city  3^  per  cent,  on  the 
amount  of  said  premiums.  The  3d  section  imposes  up- 
on  every  agent  of  an  insurance  company  within  the 
city,  (the  Lexington  Insurance  Company  excepted,) 
who  shall  proceed  to  insure  any  thing  whatsoever, 
without  taking  out  a  license  in  conformity  with  the  or* 
dinance,  a  penalty  often  dollars,  to  be  paid  to  the  city, 
for  every  twenty-four  hours  neglect  to  take  out  the  li- 
cense.    And  the  4lh  section  provides,    that  should  the 


Digitized  by 


Google 


SUMMER  TERM  1851.  915 


aforesaid  per  ceDtage  on  premiums  amouDt   to  more  Coitiiohw'tb. 
thaa  one  hundred  dollars  within  twelve   months,   no         Milton. 
more  than  $100  shall  be  received  by  the  city.  City  o»  L«x. 

It  is  stated  in  the  agreed  case,  that  all  the  members  or         Same. 
corporators  of  the  Columbus  Fire  and   Marine  Insu-  ""AgTeemcnis  in 
ranee  Company,  are   non-residents  of  Kentucky,  and  [^y^  ^    *  ^*" 
that  said  company  is  not  authorized   to  insure   by  any 
statute  of  Kentucky.    It  is  also  stated  that  the  Lexing- 
ton Insurance  Company,  in  addition  to  the  amount  sta* 
ted  in  the  ordinance,  had  continued  voluntarily  to  sub« 
scribe  to  the  Lexington  Fire  Companies,  one  hundred 
dollars  for  each  year.    And  it  was  agreed  that  should 
the  statutes  and  ordinance  above  recited,  be  deemed  val- 
id, judgment  should  be  rendered  in  favor  of  the  Com* 
monwealth  and  of  the  city,  for  the  amount  of  the  tax 
and  license  without  the  penalty. 

The  Circuit  Court  decided  that  the  act  of  1843,  and  Judgment  of  t)j© 

11  1-      i  r    -r  1  r  I      ClFCUll   CoUFt  111 

the  ordinance  of  the  city  of  Lexington  above   referred  ihe  case,  as  res- 
to,  were  both  and  each  unconstitutional  and  void,  as  to  Cus     insaranct 
••the  Columbus  Fire  and  Marine  Insurance  Company,"  Company. 
and  the  defendant  Milton,  its  agent.    And  rendered  a 
judgment  for  costs  against  the  Commonwealth  and  the 
city,  eaoh  of  which  prosecutes  a  writ  of  error. 

The  precise  grounds  or  views  on  which  this  judgment 
was  founded,  do  not  appear  in  the  record.  But  it  is  now 
contended,  that  the  act  of  1843,  is  in  conflict  with  that 
clause  of  the  Constitution  of  the  United  States,  (Ist 
clause^  2d  section^  4th  artick,)  which  declares  that  'Hhe 
citizeas  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States,"  and 
that  it  is  also  in  violation  of  that  equality  and  uniform* 
ity  of  taxation  which  is  required  by  the  Constitution  of 
Kentucky.  The  ordinance  is  also  alleged  to  be  in  vio- 
lation of  the  Constitution  of  Kentucky,  and  of  the  stat- 
ute authorizing  the  city  to  require  a  license  tax  from 
insurance  companies,  inasmuch  as  it  exempts  from  the 
requisition  and  from  the  tax  on  the  license,  the  Lexing- 
ton Insurance  Company.  We  shall  consider  these  ob- 
jisctions  in  the  order  in  which  they  are  above  stated. 
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CommohWth.        1st.  The  repeal  of  the  6th  section  of  the  act  of  1843, 

MiLTon.      which  was  not  adverted  to  in  the  argdmenty  and  was 

CiTT  OF   Lbx.  not  recollected  by  the  Court  until  after  the  section  was 

Samb.         copied  in  this  opinion^  does  not  change  essentially  either 

the  character  of  the  act  or  the  questions  arising  under 

it.  The  power  asserted  in  each  of  the  sections,  is  that 
of  regulating  the  business  of  insurance,  by  subjecting  it 
when  done  by  agents  of  individuals  or  associations  not 
authorized  by  the  laws  of  this  State,  to  the  burthen  of 
taxation,  either  in  the  form  of  a  tax  for  license  to  do  the 
business,  or  in  the  form  of  a  tax  proportioned  to  the 
amount  or  value  of  the  business  done.  Or,  it  is  the 
power  of  taxing  for  revenue,  the  bus^iness  of  insurance 
within  this  State,  unless  done  by  individuals  or  associa** 
tions  in  proper  person,  in  their  natural  capacities,  and 
upon  their  personal  responsibility,  or  by  individuals  or 
associations  authorized  by  law.  The  reference  in  the 
act  to  individuals  or  associations  authorized  by  the  laws 
of  this  State,  was  undoubtedly  intended  to  denote  cor- 
porations created  by  this  State  for  the  purpose  of  insu^ 
ring  or  authorized  to  insure.  Upon  these  corporations, 
though  effecting  insurances  by  their  agents,  as  they 
must  do  if  they  effect  them  at  all,  no  burthen  or  re- 
striction  is  imposed  by  the  act,  any  more  than  upon  in- 
dividuals or  associations  making  insurances  in  their  nat- 
ural capacity  and  in  person.  The  discrimination  be- 
tween such  corporations  and  individuals  or  associations 
not  incorporated  or  authorized  by  the  laws  of  this 
State  to  effect  insurances,  consists  in  the  restriction  or 
burthen  imposed  upon  the  right  or  facility  of  the  latter, 
and  not  upon  the  former,  to  make  this  contract  through 
the  instrumentality  of  agents. 

Whether  the  Legislature  of  Kentucky  has  a  right 
thus  to  discriminate  between  corporations  created  by 
it  and  the  individual  citizens  of  the  State,  is  a  question 
arising  under  the  Constitution  of  Kentucky,  and  not 
under  that  of  the  United  States,  certainly  not  under 
that  clause  which  secures  to  the  citizens  of  each  State, 
all  immunities  and  privileges  of  citizens   in  the  several 
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States.    And  as  the  act  of  1843,  makes  no  discrimina*  OoMMomr  •«. 
tion  whatever,  between  the  citizens  of  this,  and  those       Miltov. 
of  other  States,  when  acting  in  person   in  their  natural  Citt  of  Lbx. 
capacities,  but  subjects  all  and  each  to   the  same  bur-    '     samb. 

thens  when  effecting  insurances  through  the  instrumen-    

tality  of  agents,  and  as,  moreover,  neither  this  nor  any  ' 

other  statute  precludes  the  individual  citizens  of  other 
States  from  becoming  members  of  the  exempted  corpo- 
rations, but  they  are  as  free  to  become  so  at  their  own 
option  as  the  citizens  of  this  State  are,  (and  it  is  to  be 
presumed  that  citizens  of  this  State  may  become  mem- 
bers of  foreign  corporations,)  the  exemption  of  the  do- 
mestic corporations  of  this  State  is  not  a  discrimination 
between  the  individual  citizens  of  this  and  of  other 
States,  but  is  only  a  discrimination  between  these  do« 
mestic  corporations  and  the  individual  citizens  of  all  the 
States,  and  between  domestic  and  foreign  corporations 
without  regard  to  the  citizenship  of  their  members. 
If,  therefore,  the  word  "  citizens/'  In  the  clause  of  the 
Constitution  which  has  been  quoted,  refers  to  citizens  in 
their  natural  persons,  there  seems  to  be  no  plausible 
ground  for  alleging  a  violation  of  this  clause  by  the  act 
of  1843.  But  as  the  corporations  of  .other  States  can 
only  act  in  this  State  by  means  of  agents,  and  are  there- 
fore necessarily  subject  to  the  burthens  imposed  by  this 
act  for  makinc:  contracts  of  insurance  by  agents,  while 
domestic  corporations  authorized  to  insure,  are  not  sub- 
jected to  the  burthen,  though  acting  by  agents,  there  is 
a  substantial  discrimination  between  domestic  and  other 
corporations,  to  the  disadvantage  of  the  latter.  And  it 
is  said  that  as  the  business  of  insurance  in  this  State  is 
done  by  corporations,  and  not  by  individuals,  the  tax 
upon  individvals  insuring  by  agents,  or  upon  agents  ef- 
fecting insurances  for  individuals  or  associations,  is  but 
a  device  to  cover  the  real  object  of  imposing  a  tax  upon 
foreign  corporations  for  doing  within  the  State  the  bu« 
siness  of  insurance,  which  domestic  corporations  may 
do  without  being  taxed,  and  that  in  making  this  dis- 
crimination, the  act  of  1^43,  denies  to  citizens  of  other 
Vol.  XII  28 
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CoMMONw  'TIT.  States  some  of  the  privileges  or  immuDities   of  citizens 
Mjltok.        of  this  State,  which  the  Federal  Constitution  intended 

CiTT   or  Lbx.   to  secure. 

SamV  ^^  ^^^^  assumption  with  regard  to  the  real   object  of 

the  act  of  1843,  were  conceded,  which  we  are  not  pre- 
pared to  do,  still  in  order  to  sustain  the  conclusion  con^ 
tended  for,  it  must  be  shown  either  that  a  corporation 
as  a  mere  legal  existence  distinct  from  the  individuals 
composing  it,  is  a  citizen  of  the  State  which  creates  it 
entitled  to  the  benefit  of  this  clause  of  the  constitution,, 
and  to  the  privileges  and  immunities  of  citizens  in  every 
State;  or  that  in  denying  to  the  corporations  of  other 
States  the  right  of  doing  within  this  State  in  their  cor- 
porate capacity,  what  similar  corporations  of  this  State 
are  allowed  to  do,  or  imposing  upon  such  right,  if  aU 
lowed,  a  bgrthen  or  tax  not  imposed  upon  domestic 
corporations,  some  privilege  or  immunity  of  the  citi- 
zens of  other  States,  and  which  they  have  under  this 
clause  of  the  constitution,  a  right  to  enjoy  on  equal 
terms  with  the  citizens  of  this  State,  is  withheld  fronv 
them  or  improperly  burthened. 
In  reflecting  upon  the  important  principles  involved 

Cltixens  of  other  in  these  propositions,  a  comprehensive  answer  to  each 
Sutei      cxerci-  r     r  .       ,  -  .     '  ,  . ,  , 

Ring  corporate  of  them  suggests  itself  m  the  consideration,  that  it  was 
Sd  by  tu"h  BUiei  not  intended  by  this  clause  of  the  Federal  Constitution^ 
KeiitucJiy"^  '°  to  give  to  the  laws  of  any  one  State,  the  slightest  force 
in  another  State.  The  clause  secures  to  the  citizens  of 
each  State  in  every  other  State,  not  the  laws  or  the  pe- 
culiar privileges  which  they  may  be  entitled  to  in  their 
own  State,  but  such  protection  and  benefit  of  the  laws 
of  any  and  every  other  State,  as  are  common  to  the 
citizens  thereof,  in  virtue  of  their  being  citizens.  And 
as  the  citizen  of  one  State  does  not  by  virtue  of  this 
clause  carry  with  him  into  any  other  State,  or  become 
entitled  to  exercise  there  any  peculiar  privileges  which 
he  may  have  enjoyed  at  home,  as  being  allowed  or  con- 
ferred by  the  laws  of  his  own  State,  neither  does  he  ac- 
quire by  force  of  this  clause,  any  peculiar  privileges  in 
another  State,  except  upon  the  condition  on  which  they 
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may  be  held  or  enjoyed  by  the  citizens   of  such   other  Comhonw 'tm. 
^IState.    But  the  corporation  itself  and  its  faculties  or       Milton. 
privileges  as  such,  and  the  right  of  individuals  to  be  or  City    or  Lsx» 
compose  a  corporation  and  to  act  in  a  corporate  capaci-         Samb. 
ty,  are  all  peculiar  privileges,  creations  of  the  local  law, 
and  cannot  by  the  mere  force  of  that  law,  existor  be  ex- 
ercised beyond  its  territorial  jurisdiction,  it  must  there- 
fore require  the  permission  express  or  implied,   of  the 
sovereign  in  whose  territory  the  corporation   attempts 
to  operate,  unless  the  right  be  secured  by  the  superior 
power  of  the  Constitution. 

The  Constitution  certainly  intended  to  secure  to  eve- 
ry citizen  of  every  State  the  right  of  traversing  at  wilt 
the  territory  of  any  and  every  other  State,  subject  on- 
ly to  the  laws  applicable  to  its  own  citizens,  of  exerci- 
sing there,  freely  but  innocently,  all  of  his  faculties,  of 
acquiring,  holding,  and  alienating  property  as  citizens 
might  do,  and  of  enjoying  all  other  privileges  and  im- 
munities common  to  the  citizens  of  any  State  in  which 
he  might  be  present,  or  in  which  without  being  present 
he  might  transact  business.  But  in  securing  these  rights 
it  does  not  exempt  him  from  any  condition  which  the 
law  of  the  State  imposes  upon  its  own  citizens,  nor  ' 
confer  upon  him  any  privilege  which  the  law  gives  to 
particular  persons  for  special  purposes  or  upon  prescri- 
bed  conditions,  nor  secure  to  him  the  same  privileges  to 
which  by  the  laws  of  his  own  State  he  may  have  been 
entitled. 

In  Cmfield  vs  CoryeU,  (4  Wa%h.  Cir.   Court  RepHs.,  JJ«  b  ^,Se^S- 
380,)  Judse  Washins^ton  characterizes  the  privilei^es  stituuon  of  the 

J.  ^.^.  J   u     *u-       1  u-  u  U.  S ,  to  ckizent 

and  immunities  secured  by  this  clause  as  being  such  as  of  the  several 
are,  "in  their  nature,  fundamental,  which  belong  of  fhSie^u7idIimeJ^ 
right,  to  the  citizens  of  all  free  governments  and  which  tai  nghis  which 

.  1.    .  1  .111  If*  belongs     to  the 

have  at  all  times  been  enjoyed   by  the  several  btates  citizens   of  ail 
which  compose  this  union,  from  the  time  of  their  becom-  ment»    *^°iindcr 
ing  free,  independent,  and  sovereign."   We  suppose  the  loUoiir'*  ^^^^ 
same  idea  is  conveyed  when  we  say  that  they  are  such 
privileges  and  immunities,  as  are  common  to  the  citizens 
of  any  State  under  its  constitution  and  constitutional 
laws.  But  neither  in  this  comprehensive  description  of  th« 
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CoMiioNw  'TH.  privileges  and  immunities  guarantied  by  this  clause  of 
Milt'ov.       the  constitution,  nor  in  the  enumeration  which  follows. 

City  of  Lix.  is  there  any  reference  to  corporations  or  corporate 
Saxb.  rights,  or  to  any  peculiar  privifeges,  or  to  the  right  of  a 
corporation  to  make  contracts,  or  acquire  pi'operty,  or 
do  any  corporate  act  beyond  the  limits  of  the  State, 
which  creates  it.  And  as  these  cannot  be  regarded  as 
fundamental  or  common  rights  or  privileges,  they  seem 
to  be  wholly  excluded,  except  so  far  as  the  rights  of 
citizens  may  be  involved  in  the  acquired  rights  of  cor- 
porations of  which  they  may  be  members. 

If  any  State,  supposing  it  to  be  within  its  own  option, 
should  allow  a  corporation  of  another  State  to  transact 
business  as  a  corporation  within  its  limits  and  to  acquire 
property  there,  the  rights  and  property  thus  legally  ac- 
quired, being  held  by  the  corporation  for  the  corpora- 
tors, may  be  entitled  to  the  same  protection  under  this 
clause  of  the  constitution,  as  if  held  by  the  corporators 
themselves.  And  as  the  value  of  the  corporate  rights 
legally  acquired  either  in  the  State  to  which  the  corpo- 
ration belongs,  or  in  any  other,  may  depend  upon  the 
right  of  suing,  to  be  exercised  according  to  the  estab- 
lished forms  of  proceeding  in  the  corporate  name,  it 
may  be  that  the  right  of  suing  in  the  corporate  name» 
which  among  independent  nations  would  be  matter  of 
comity,  may,  by  liberal  interpretation  be  regarded  as 
one  of  the  privileges  and  immunities  of  citizens,  to 
which  the  corporators  citizens  of  any  of  the  States,  are 
entitled  in  every  State.  But  if  this  be  so,  it  is  not  as 
we  think,  because  a  corpora^tion  must  be,  or  may  be  re- 
garded as  itself,  in  view  of  this  clause  of  the  Constitution 
a  citizen  of  the  State  which  creates  it,  and  is  entitled 
therefore,  to  all  privileges  and  immunities  of  citizens  in 
every  State ;  but  because  the  corporators  themselves^ 
being  citizens,  and  the  privilege  of  asserting  their  rights 
in  the  Courts  being  fundamental,  they  do  not  lose  the 
benefit  of  the  guarantee,  because  in  point  of  form  the 
suit  for  their  benefit  must  be  in  the  coporate  name.  The 
legality  of  the  act  done  and  of  the  right  claimed  by 
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the  corporation  being  established,  a  remedy  for  its   as-   CommowWth. 
sertion  is  due  to  justice,  and  is  allowed  as  we  suppose  by         Mu.ton. 
all  civilized  nations.    If  among  these  States   the  right  C'"  ®'  ^"** 
to  it  Is  made  absolute   by  the  constitution,  the  mere         Saub. 
form  of  the  remedy  is  of  little  consequence.     And  if 
the  sovereignty  of  the  States  is  somewhat  impaired   by 
depriving  them  of  the  right  of  refusing  the  remedy  to 
corporations  intrusted  with  the  interests  'of  citizens, 
this  is  done  for  the  advancement  of  justice,  the  estab- 
lishment of  which  is  one  of  the  declared  objects  of  the 
constitution.    And  in  the  perfect  reciprocity  secured 
by  the  guarantee  to  the  citizens  of  every  State,  in  its 
tendency  to  establish  justice,  to  ensure  domestic  tran- 
quility, to  promote  the  general  welfare,  and  to  form  and 
preserve  a  perfect  union  of  the  States,  and  the  people 
intended  to  be  united  in  one  government,  the  slight  re- 
striction thus  imposed  upon  the  exercise  of  sovereignty 
by  the  States,  is  fully  compensated. 

But  the  most  absolute  recognition  or  guarantee  to  the 
citizens  of  each  State  of  all  privileges  and  immunities 
of  citizens  in  the  several  States,  if  limited  as  its  terms 
import,  to  individual  citizens  as  natural  persons,  and  if 
restricted,  as  all  must  allow  it  to  be,  to  such  privileges 
and  immunities  as  are  fundamental,  and  therefore  pre. 
sumably  common  to  the  citizens  of  every  State  in  their 
natural  capacities,  implies  no  concession  by  or  in  one 
State,  to  the  laws  of  any  other  State,  and  imparts  no 
extra  territorial  vigor  to  the  laws  of  any  State.  It  is 
rather  a  concession  to  the  natural  faculties  and  rights 
of  individuals  to  the  law  of  nature  from  which  they  are 
derived,  and  to  the  principles  of  benevolence  and  equal- 
ity, the  prevalence  of  which  marks  the  advance  of  civ* 
ilization  and  refinement.  It  is  a  concession  too,  which, 
while  in  point  of  congruity,  it  is  due  to  all  individuals 
who  are  citizens  of  the  same  government,  is  in  no  res- 
pect inconsistent  with  the  character  and  objects  of  the 
instnunent  by  which  that  government  is  created,  or  with 
the  principles  on  which  the  government  and  the  union 
are  based. 
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CoMMoww'TH.  if^  however,  the  clause  is  to  be  construed  as  guaraa- 
MiLTON.       teeing  to  the  citizens  of  each   State,   not   merely   the 

City  op  Lbx.  privileges  and  immunities  common  to  the  citizens  of  any 
Same.  Other  State  in  which  they  may  claim  to  act  as  citizens, 

but  such  privileges  and  immunities  as  the  laws  of  their 
own  State  allow  or  confer  upon  them,  it  would  at  once 
be  perceived  that  its  character  of  benificence  and  con- 
servative liability  is  changed  by  the  introduction  of  a 
principle,  which  so  far  as  the  rights  of  individuals  are 
concerned,  gives  full  effect  in  each  State  to  the  laws  of 
any  and  every  other  State,  and  thus  secures  to  each 
State  the  power  of  extra  territorial  legislation  in  and 
over  the  other  States,  to  the  extent  that  power  can  be 
made  operative  by  conferring  rights  or  privileges  upon 
its  own  citizens,  to  be  exercised  by  them  in  other 
States.  But  objectionable  as  such  a  power  would  be  if 
confined  to  conferring  rights  upon  individual  citizens,  it 
is  fraught  with  still  greater  evil  if  under  the  idea  that  a 
corporation  is  itself  a  citizen,  it  may  exercise  in  every 
other  State  such  rights  and  privileges  as  are  conferred 
upon  it  by  the  State  of  its  locality,  and  which  it  may 
there  exercise.  As  corporations  concentrating  capital 
and  skill  are  more  powerful  than  the  individuals  who 
compose  them,  and  as  corporations  may  be  used  for  al- 
most every  purpose  connected  with  the  business  and  in- 
terests of  society,  the  absolute  right  of  the  corporations 
of  one  State  to  do  in  every  other  State,  all  corporate 
acts  within  the  powers  granted  by  its  charter,  is  in  ef- 
fect an  absolute  and  almost  unlimited  power  in  one  or 
in  each  State  to  legislate  extra  territorially,  by  confer- 
ring rights  within  another  State  or  by  conferring  upon 
instruments  of  its  own  creation  the  power  of  acquiring 
them  there.  The  apparent  reciprocity  of  the  power 
wonld  prove  to  be  a  delusion.  The  competition  for  ex- 
tra territorial  advantages  would  but  aggrandize  the 
stronger,  to  the  disparagement  of  the  weaker  States. 
Resistance  and  retaliation  would  lead  to  conflict  and 
confusion,  and  the  weaker  States  must  either  submit  to 
have  their  policy  controlled,  their  business  monopolized 
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and  their  domestic  institutions  reduced  to  insignificance,   Commonw'tb. 
or  the  peace  and  harmony  of  the  States  would  be  bro-         Mutton. 
ken  up,  and  perhaps  the  Union   itself  destroyed.  City  of  Lix. 

Without  looking  to  any  extreYne  consequences,  we  Samb. 
.  say  that  the  grant  of  extra  territorial  power  to  the  ^it"wa»  not  ihe 
States,  is  wholly  beyond  the  objects  of  the  constitution  f  ede°rli  Coniif. 
and  inconsistent  with  its  character  and  provisions.  For  ^^"^'l^®  **^*ih*^ 
the  general  purposes  of  the  constitution  and  the  Union,  right  of  making 
certain  powers  of  legislation  and  of  sovereignty  are  r?ng  pri^f ilegeaTi 
transferred  from  the  States  to  the  Union,  for  the  prcser-  ^hiLi?s°h3i & 
vation  of  harmony,  and  for  the  protection  and  eflfeclu-  force  without  the 

^.     1.   .,      I    .    .  t  .         ^       .  Slates       wherc^ 

ation  of  individual  rights^  the  exercise  of  other  powers  made. 
not  transferred  is  restricted  or  prohibited.  For  the 
same  purposes,  and  to  ensure  and  facilitate  the  attain- 
ment of  justice,  full  faith  and  credit  are  secured  to  the 
public  acts  and  records  of  each  State,  and  full  effect 
given  by  the  authorized  legislation  of  Congress  to  its 
judicial  proceedings.  In  the  same  spirit,  fugitives  from 
justice  and  from  labor,  are  to  be  restored.  But  we  do 
not  in  these,  or  in  any  other  provisions,  find  any  grant 
or  recognition  of  a  power  of  extra  territorial  legislation 
in  the  States.  And  as  we  believe  the  exercise  of  such 
a  power  would  be  destructive  of  the  ends  of  the  consti- 
tution, and  tend  to  the  subversion  of  the  Union,  we 
cannot  adopt  any  forced  construction  or  subtle  refine* 
ment  for  the  purpose  of  deducing  from  the  clause  now 
in  question,  the  existeni^e  of  such  a  power.  We  be- 
lieve the  constitution  grants  no  power  to  the  States  ex- 
cept through  the  general  government  m  which  they  all 
participate.  It  was  no  part  of  its  object  to  grant  extra 
territorial  power.  None  existed  in  the  States  before 
the  constitution,  and  none  exists  independently  of  it. 
We  think  none  is  granted  by  the  clause  now  in  question, 
because  It  is  not  granted  in  terms,  and  can  only  be  de- 
duced if  at  all,  by  artificial  construction,  and  because  if 
established  by  such  construction  it  would  be  inconsistent 
with  the  character  and  destructive  of  the  objects  of  the 
instrument. 
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Commomw'th.        The  proposition  contended  for  does  not  however,  go 
MiLTOM.      to  the  length  of  claiming  an  absolute  right  for  the  cor- 

OiTY  OF   Lbx.  porations  of  one  State  to  exercise  their  corporate  facul- 
Samb.  ties  in  another  State,  but  claims  the  right  of  exercising 

such  functions  or  doing  such  business  in  another  State, 
as  the  corporations  of  that  State  are  allowed  to  do,  and 
on  the  same  terms.  But  this  proposition  is  but  a  miti- 
gated form  of  the  other  and  contains  the  same  princi- 
ple, only  more  limited  in  its  application.  It  allows  a 
State  to  keep  out  foreign  corporations  upon  condition 
that  it  shall  create  none  for  itself.  But  should  the  State 
consider  it  necessary  for  any  of  its  own  purposes,  to 
create  a  domestic  corporation  framed  and  guarded  for 
the  accomplishment  of  Its  own  objects  and  according 
to  its  own  views  of  the  public  safety  and  advantage, 
it  can  only  create  this  necessary  instrument  of  its  own, 
on  the  condition  of  losing  the  power  of  repelling  or 
restraining  the  interference  of  foreign  corporations,  and 
on  condition  of  admitting  similar  instruments  of  other 
governments  to  operate  freely  within  Its  own  territory, 
in  the  same  manner  and  to  the  same  extent  as  is  allow- 
ed to  its  own.  If  such  were  the  written  words  of  the 
constitution,  it  might  be  said  that  a  State  by  the  act  of 
creating  a  corporation,  consents  that  similar  corpora- 
tions created  by  other  States  should  come  freely  into 
competition  with  it,  since  it  knows  that  such  would  be 
the  legal  and  necessary  consequence.  But  the  act  ia 
its  own  nature  implies  no  such  consent,  but  rather  the 
contrary,  since  it  is  an  act  by  which  the  State  attempts 
to  regulate  its  own  affairs  and  to  subserve  its  own  in- 
terests by  its  own  laws.  And  if  the  constitution  com- 
pels it,  as  the  consequence  of  such  an  act,  to  submit  to 
the  interference  of  foreign  corporations  framed  and  con- 

"  trolled  by  foreign  laws,  it  so  far  subjects  it  to  the  legis- 
lation of  other  States,  and  gives  to  each  State  a  power 
within  every  other  State  which  shall  attempt  to  advance 
its  own  internal  prosperity  by  means  of  domestic  cor- 
porations. Even  under  the  limitation  stated,  the  prop- 
osition amounts  to  this,  that  whatever  one  State  may 
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authorize  its  corporations  to  do  within  its  own  limits,  Oommokw  'th. 
other  States  may  authorize  their  corporations  to  do  Milton. 
within  the  same  limits,  or  what  is  the  ffame  thing,  their  Cxtt  op  Lbx« 
corporations  deriving  their  existence  and  powers  solely  sam«. 
from  them,  may  do  without  and  against  the  will  of  the 
State  within  which  they  choose  to  operate.  There  is 
no  grant  or  guarantee  of  any  similar  right  or  power  in 
the  constitution.  No  such  concession  is  implied  in  the 
guarantee  to  individual  citizens  of  each  State,  of  all 
iundamental  or  common  privileges  and  immunities  of 
citizens  in  the  several  States ;  because  the  corporate  ex* 
istence  and  functions  are  themselves  peculiar  privileges 
not  fundamental  or  common  to  the  citizens  of  any 
State,  but  only  to  be  acquired  on  the  conditions  prescri* 
bed  in  the  charter  of  incorporation,  not  belonging  to  a 
citizen  of  the  same  State  merely  because  he  is  a  citi- 
zen, and  therefore  not  belonging  to  the  citizen  of  anoth- 
er State  either  on  the  ground  that  he  is  such  citizen,  or 
that  he  has  become  a  member  of  a  corporation  of  the 
other  State  by  complying  there,  with  the  conditions  of 
membership.  It  is  not,  therefore,  through  the  privile- 
ges and  immunities  guaranteed  to  individual  citizens, 
that  the  foreign  corporations  of  which  they  are  mem- 
bers can  acquire  all  the  privileges  and  immunities  of 
domestic  corporations.  For  although  the  citizenship 
of  the  individual  corporators  may  under  this  clause, 
protect  the  rights  of  property  and  contract  lawfully 
acquired  by  the  corporation  for  them,  it  does  not  con* 
for  the  right  of  acquisition  in  the  corporate  character, 
because  that  is  not  a  right  pertaining  to  the  corporators 
merely  as  citizens,  and  because  if  it  did  pertain  to  them 
as  citizens  of  their  own  State,  it  would  still  be  a  pecu- 
liar privilege  derived  from  their  own  State^  not  belong- 
ing of  course  to  citizens  of  another  State,  and  there* 
fore  not  guaranteed  to  the  foreign  corporators. 

It  is  then  only  by  assuming  that  in  view  of  this  clause 

of  the   constitution,  corporations  are  citizens  of  the 

States  which  create  them,  that  they  can  be   brought 

within  the  guaranree,  so  as  to  entitle  the  corporations 

Voi-.  XIL  29 
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OoMMo*w'TH.   of  each  State,  to  all  privileges  and  immunities  of  cor- 
MiLTov.       porations  in  the  several  States.    But  in  view  of  the 

.Cett  op  Lsx.  character  and  objects  of  the  constitution,  the  phrase 
Sam.         "all  privileges  and  immunities  of  citizens,^*  even  when 

*  ~"  applied  to  natural  persons,  is  restrained  so  as   to  em- 

brace such  privileges  and  immunities  only  as  are  fund- 
amental and  common  to  freemen  in  the  several  States. 
And  if  this  restriction  does  not  absolutely  exclude  cor- 
porations from  the  benefit  of  the  clause  except  as  to 
rights  of  property  and  contract  lawfully  acquired^  the 
question  would  still  remain,  whether  all  the  privileges 
and  immunities  of  these  artificial  beings  are  to  be  con- 
sidered as  fundamental  and  therefore  within  the  guar- 
antee, and  if  not  all,  which  of  them  are  to  be  so  consid- 
ered. This  enquiry  would  open  a  new  field  for  construc- 
tion or  conjecture.  And  the  fact  that  it  has  never  been 
explored,  and  that  no  Court  so  far  as  we  know,  has 
ever  yet  decided  that  corporations  are  to  be  regarded 
as  citizens  under  this  clause  of  the  constitution,  and  as 
such,  entitled  to  its  protection,  is  an  additional  reason 
to  those  already  suggested,  for  not  extending  the  ope- 
ration of  the  clause  by  a  strained  and  unnatural  inter- 
pretation of  the  word  *  citizen,'  so  as  to  include  corpo- 
rations, and  thereby  not  only  to  introduce  a  new  sub- 
ject of  construction  and  doubt,  but  a  new  element  of 
discord  and  confusion,  incongruous  with  the  general 
spirit  and  character  of  the  constitution  and  Union,  and 
tending  to  the  subversion  of  both* 

We  call  the  construction  contended  for,  a  new  ele- 
9<>'P®J***°°;  ment,  because  heretofore  in  this  Court,  and  as  we  be- 

erMtdd    by  on 6 

Slate,  baTo  no  Ueve  in  Other  Courts  of  the  Union,  the  right  of  the  cor- 

tight  to  exercise  ^.  ^  o*    a     a  •      xi_   • 

itB  e  o t  p  or  ate  porations  of  One  State  to  exercise  their  corporate  pow- 

K^er^ihm  the  ©^s  Within  another  State,  so  as  to  acquire  righu  there^ 

limits  of  other  |j|y,  heen  regarded  as  a  mere  matter  of  comity,  depend- 

eonsent  siven.      ent  upon  the  will  of  the  State  in  which  the  exercise  of 

such  right  is  attempted,  and  subject  to   be  interdicted 

by  it,  though  in  this  family  of  States  its  consent  might 

be  presumed :  Lathrop  vs   Com.  Bank  of  Scioto^  (&A 

DanCf  112.)    AUerbury  vs  Knoz  and  McKee^  (4  B» 
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Monroe,  90,)  4^.  In  the  case  of  the  Bank  of  the  U.  &  OoiiM«ifw'T«. 
V8  Devouxy  {5th  Crunch,  84,)  the  Supreme  Court  of  the  Miltom. 
U.  S.,  repudiated  the  idea  that  corporations  could  be  "^ity  or  Lbx. 
considered  as  citizens,  even  so  far  as  on  that  ground  to  Sahb. 
determine  their  character  as  parties  to  a  suit  under  the 
clause  of  the  constitution  giving  to  the  Federal  Courts 
jurisdiction  between  citizens  of  different  States,  and 
under  the  judiciary  act  of  Congress  defining  the  exer- 
cise of  this  jurisdiction ;  and  the  doctrine  of  that  case 
was  for  many  years  followed  in  that  and  the  other  Fed- 
eral Courts.  And  although  in  the  later  case  of  the 
LouisviUe  R.  R.  Company  vs  Letaon,  (2  Howard*s  Rep., 
4f  7,)  this  doctrine  has  been  overruled,  and  the  Supreme 
Court  decided  that  a  corporation  *Ms  substantially, 
within  the  meaning  of  the  law,  a  citizen  of  the  State 
which  created  it,  and  where  its  business  is  done,  for  all 
the  purposes  of  suing  and  being  sued ;''  we  do  not  re- 
gard  this  decision  upon  a  question  of  jurisdiction,  aj 
fixing  upon  corporations  the  character  of  citizens,  ex* 
cept  for  the  assertion  of  rights  lawfully  acquired  and 
existing,  nor  indeed  as  going  farther  than  to  decide  that 
they  may  be  regarded  as  citizens,  for  the  purpose  of 
suing  and  being  sued  in  the  Federal  Courts  as  citizens  of 
the  State  of  their  locality,  although  some  of  the  corpo- 
rators might  be  citizens  of  other  States. 

There  are,  it  is  true,  some  expressions  in  the  opinionr 
which  indicate  that  corporations  may  be  regarded  as 
citizens  to  all  intents  and  purposes.  But  in  saying  this, 
the  Court  went  far  beyond  the  question  before  them^ 
and  to  which  it  must  be  assumed,  that  their  attention 
was  particularly  directed.  They  make  no  reference,  to 
the  clause  of  the  constitution  now  under  consideration. 
There  is  no  reason  to  suppose  that  they  deliberated  up- 
on  it,  or  looked  to  the  effect  of  its  application  to  corpo* 
rations  regarded  as  citizens.  They  certainly  did  not 
undertake  to  construe  this  clause.  And  their  decision 
that  corporations  are  substantially  citizens  for  all  the 
purposes  of  suing  and  being  sued,  does  not  decide  that 
they  are  citizens  for  all  or  any  other  purposes,  or  that 
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Commovw'th.  they  are  to  be  so  re*;arded  under  this  clause  of  the  con- 
MiLTON.      stitution,  or  that  they  are  entrtled   absolutely   to  exer- 

CiTf  or  Ukx,  cise  within  any  Stale  but  their  own,  all  rights,  or  to  en- 
Samb.         joy  ^11  privileges  and  immunities  of  domestic  corpora- 

'"  tions.    Such  a  right  cannot  be  conceded  upon   the  au- 

thority of  the  case  referred  to.  The  privilege  of  suing, 
and  the  form  of  suing,  and  the  question  in  what  tribu* 
nal  the  jurisdiction  as  dependant  upon  the  form  of  the 
suit,  is  to  be  entertained,  do  not  reach  the  question  of 
the  privilege  of  acquiring  the  rights  which,  are  to  be  as- 
serted in  the  suiU  The  exercise  of  this  privilege,  we 
think  each  State  has  the  right  to  permit  or  refuse  i& 
the  corporations  of  other  States,  and  therefore  to  place 
under  such  burthens  or  restrictions  as  in  its  own  discre- 
tion, it  may  deem  suitable.  So  far  as  the  privilege  is 
freely  permitted,  the  rights  acquired  under  it  are  enti- 
tled to  the  same  protection,  or  the  same  privileges  and 
immunities,  as  other  similar  rights  of  individual  citi- 
zens* But  if  it  is  permit;ed  under  condition,.or  subject 
to  a  burthen  or  tax^  the  rights  acquired  udder  such  per- 
mission are  subject  to  this  burthen,  thotigh  in  other  res- 
pects to  be  freely  asserted  or  enjoyed. 

.^     ,  ,     .  It  follows  that  in  our  opinion,  the  act  of  1843,   if  it 

The  states  hare  ^       .  ,  ^ 

the  power  and  be  regarded  merely  as  an  act  imposifig  a  tax  upon  for- 

Q^n  ^^coTiMra-  eign  corporations,  to  which  domestic  corporations  are 

by "Sth«  suTim'!  »®^  subjected,  and  as  a  burthen  upon  the  privilege  of 

a  tax  for  the  pri-  exercisiug  their  corporate  functions  in  this  State,  would 

▼ile«c  of  Irani-  ,.,  .il.i  --i 

acting  the  ba-  not  be  mconsistent  with  this  clause  of  the  constitution 
Siate?  ihoiigrno  of  the  United  States,  even  if  there  be  no  equivalent 
?mpo»ed'^*"pou  hurthen  imposed  upon  domestic  corporations  \n  some 
like      corpora-  other  shape,  as  by  the  requisition  of  a  bonus  for  their 

tion  chartered  bf      ,  i*^,...  -  .,,. 

itrtown  Lesisia-  charter,  or  by  the  imposition  of  special  duties  to  be 
^'•*  performed  for  the  public  benefit.    The  enquiry,  wheth- 

er there  is  such  equivalent  burthen  in  a  particular  case 
is  immaterial.  The  State  having  the  undoubted  right 
to  impose  conditions  upon  the  acquisition  and  exercise 
of  corporate  rights  created  by  its  own  laws,  must  have 
a  similar  right  with  respect  to  foreign  corporations, 
and  as  it  can  discriminate  between  its  own  corporatiens 
in  prescribing  the  terms  of  their  creation,  so  can  it  dis- 
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criminate  between  its  own  and  foreign  corporations  in   Commonw  'th. 
prescribing  the  terms  on  which  the  latter  may   be  per-        Miltok. 
mitted  to  exercise  their  corporate  faculty,  and  ncquire  Gity  of  Lix. 
rights  within  its  territory.     And  even  if  by   its  own         SamV 

constitution  it  could  not  in  the  imposition  of  taxes^dis^  — 

criminate  between  its  own  corporations   and  its  own 
citizens,  to  the  disadvantage  of  the  latter,  and  whether 
it  could  or  not,  any  restriction  in  this  .respect  could  not 
operate  in  favor  of  foreign  corporations  against  whom 
it  may  discriminate,  in  favor  either  of  its  own  corpora- 
tions or  citizens.    Individual  citizens  of  other  States 
cannot  complain  of  such  discrimination,  because,  as 
such,  they  have  no  right  to  exercise   their  corporate 
fiinctions  here,  but  by  permission,  and  because  the  dis- 
crimination supposed,  leaves  to  them  the  same  privile- 
ges and  immunities  whicli  ren>ain  with  the   citizens   of 
this  State.    But  the  entire  discrimination  made  by  the 
act  of  1843,  in  favor  of  incorporated  insurance  compa- 
nies and  against  individual  citizens,  is  in  allowing  the 
former  to  ensure  freely  through  the  instrumentality   of 
agents,  which  the  latter  can  only  do  under  the  burthen 
of  a  tax.    The  tax  is  undoubtedly  intended  as   a  re- 
straint upon  the  mode  of  making  insurance,  as  well  as 
a  tax  upon  insurances  made  in  a  different  mode.    The 
right  of  the  Legislature  to  create  a  corporation  for  the 
purpose  of  making  insurances  throughout  the  country, 
and  by  means  of  its  agents,  cannot  be  questioned.  And 
as  such  a  corporation  is  created,  presumably,   for  the 
benefit  of  the  community,  with  such  capital  as  the  Le** 
gislature  may  deem  sufficient,  and  under  such  regular 
tions  as  to  its  modes  of  business  and  its  liability,  as  the 
public  safety  and  interests  may  require ;  there  may  be 
in  the  very  nature  of  the  institution,  and  in  the  objects 
for  which  it  was  created  and  which  it  accomplishes,  a 
sufficient  consideration  for  such  peculiar  privileges  as 
the  Legislature  may,  in  view  of  the  services  required, 
think  proper  to  confer  upon  it.    And  as  there  may  also 
be  very  sufficient  reasons  connected  with  the  safety  and 
interests  of  the  community^  for  restraining  the  right  of 
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CoMMONw'TB.  individuals  to  make  insurance  through  agents  whereby 
Mij.TON.      they  might  extend  their  contracts  indefinitely,  to  the 
City  or  Lex.  great  detriment  of  the   community.     We  cannot  say 
Same.  that  there  is  any  usurpation  or  flagrant  abuse  of  power 

^~~  in  subjecting  to  taxation,  and  thus  restraining  insuran- 
ces by  individuals  through  the  instrumentality  of  agents, 
and  in  exempting  domestic  insurance  companies  from 
{  the  tax,  when  acting  as  they  mast  do,  to  accomplish  the 

I  purposes  of  their  creation  through  a  similar  instrumen- 

tality. 

In  every  view  then,  we  think  the  act  of  1843,  is  con- 
stitutional, and  that  the  State  was  entitled  to  judgment 
against  Milton  for  the  tax  imposed  by  that  act,  amount- 
ing to  two  and  a  half  per  cent.,  upon  the  premiums  on 
the  insurances  effected   by  him,  as  agent  of  the  "Co- 
lumbus Fire  and  Afarine  Insurance  Company.'' 
Upon  the  case  of  the  city  of  Lexington  little  remains 
ington^^uiiderihd  to  be  said.    The  act  conferring  authority  upon  the  city 
act  o7the  Legii^  ^^  ^"  Insurance  Companies  operating  within  its  lim- 
laiare  baa    the  its  makes,  no  discrimination  between  foreign  and  do- 

c  oastitulioaal  .  .  .      ,     ,  i  i.       . 

power  to  tax  a  mostic  companies^  And  there  seems  to  be  no  objection 
r^Dce'^CoLVny  ^^  ^^at  act.  But  it  is  objected  that  the  ordinance  im- 
cf"*'""*  ^'^  ^*  posing  the  tax,  exempts  the  Lexington  Insurance  Com- 
pany, while  it  imposes  a  tax  upon  all  agents  or  agen- 
cies of  Insurance  Companies  effecting  insurance  within 
the  city.  If  this  be  so,  still  the  ordinance  shows  by  its  re- 
cital a  sufficient  consideration  for  exempting  the  Lexing- 
ton Insurance  Company  from  the  license  tax  at  the  date  . 
of  the  ordinance,  and  the  agreed  case  shows  that  this 
consideration  had  been  continued  from  year  to  year  by  an 
annual  contribution  to  the  purposes  of  the  city,  equal  to 
the  highest  sum  which  the  city  was  authorized  to  re- 
quire for  license.  This  may  be  deemed  a  substantial 
compliance  with  the  law  so  long  as  the  city  might 
choose  to  consider  it  as  an  equivalent  to  the  license  tax. 
And  if  it  should  not  be  so  considered  the  proi>er  conse- 
quence would  seem  to  be,  not  that  the  tax  as  far  as  it 
was  authorized  should  be  deemed  illegal  and  void,  but 
that  the  Lexington  Insurance  Company  might  be  sub- 
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jectcd  either  to  the  tax  or  to  the  penalty  for  making  In-     I«aac^,  4c. 
surances  in  the  city  of  Lexington  without  a  license.  esABOBAKT. 

In  either  view,  we  think  the  imposition  of  the  license 
tax  was  valid  as  against  the  agencies  of  other  Companies 
est#blisbed  and  doing  business  in  Lexington,  and  that 
the  city  was  entitled  to  recover  it  against  Milton  as  the 
agent  of  the  Columbus  Fire  and  Marine  Insurance 
Company. 

Wherefore  the  judgment  against  the  State  and  the 
city  is  reversed  and  the  causes  are  remanded  with  direc- 
tions to  render  judgment  according  to  the  terms  of  the 
agreed  case  in  favor  of  the  State  and  in  favor  of  the 
city  for  the  sums  due  to  them  respectively,  and  for  their 
respective  costs. 

/.  Harlan^  Alto.  Gen.^  for  the  Commonwealth  ;  Rob^ 
inson  and  Johnson  for  the  City  of  Lexin^on;  Robert' 
son  and  H.  C.  PindeUior  Milton. 


Isaacs,  &c.  vs  Gearheart.  EjEcriuurr, 

Erkor  to  the  Makion  Circuit.  Case  419 

Ejectments.    Sheriffs  sale  of  Land*    Estoppel. 
JvDes  Maishall  deUvered  the  opinion  of  the  Court  ^^  ^^ 

The  sheriff  having  sold  more  land  than  the  execution  j^^np^Q^^ex- 
against  Isaacs  authorized,  his  sale  and  deed  though  ecution  upon 
verbally  authorized  and  directed  by  Isaacs,  were  inef-  more  than  is 
fectual  to  pass  the  legal  title  to  Gearhart,  the  purchaser,  fsly^he  wmer^t 
This  was  decided  upon  the  same  deed,  in  the  case  of  JVailZlmUitle 
OearJiart  vs  Tkarp^  (9  B.  Mon.  35,)  and  seems  to  be  a  though  the  sale 

-    ,  .    "    ,        1  .J     J  .      be  with  the  aa- 

necessary  consequence  of  the  prmciples  laid  down  m  sent  of  the  de- 
PepperYS  ConrnonweaUkJor  Thornton,  (6  B.  Mon.  27,)  l^elTu^tion!''  ^* 
and  Addison  vsCrow  and  Jarvis,  (5  Dana,  271,)  and 
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liAAcs,  ^'c.      other  cases.     The  excess  here  is  palpaUe,  being  to  the 
SBARnsABT.     amount  of  ^300,  on  executions  requiring  only  about 
"~  $500  to  be  made.    And  the  sale  having  been  knowing- 

ly and  purposely  made  of  more  land  than  was  necessa* 
ry  for  satisfying  the  executions,  it  derives  no  aid  wlyit- 
ever  from  the  execution,  but  is  wholly  void  as  an  ofB* 
cial  sale.  It  was  made  however,  by  the  express  verbal 
directions  of  Isaacs,  the  debtor,  and  for  his  benefit.  He 
was  present  at  the  sale,  required  the  whole  tract  to  be 
sold  in  order  to  avoid  a  sacrifice,  received  and  after- 
wards collected  the  bond  for  the  excess  of  the  price, 
was  satisfied  with  the  sale,  directed  the  pup&ha^er  to 
take  possession  which  he  did,  oflTered  to  make  a  deed  to 
him  which  he  declined  taking,  and  directed  th6  sherifT 
to  convey  the  land  which  the  sheriff  did  or  attempted 
to  do  by  dee^  executed  in  his  official  character,  but  re- 
citing the  direction  of  Isaacs  to  sell  the  whole  tract,  &c* 
And  after  the  purchaser  had  been  thus  in  possession  for 
some  seven  or  eight  years  under  his  purchase,  this  ac- 
tion of  ejectment  was  brought  against  him  by  Isaacs 
and  his  children,  claiming  under  a  voluntary  deed  prior 
to  the  levy. 

The  Court  instructed  the  jury  peremptorily,  to  find 
defendant  'in  ^n  ^^  ^^e  defendant ;  and  it  is  contended  in  support  of  the 
thorized '^  the  ju^g'^^nt  in  his  favor,  that  under  the  circumstances 
■heiiff  verbally  which  have  been  Stated,  isaacs  was  estopped  from  as- 

10  sell  the  whole  .         .  ,  .      '  r^        t  i      i      i    i  .     i         ■ 

o{  a  tract  of  land  serting  title  against  Gearheart,  who  had  been  mduced 
mo"e  Uiftl'^^waii  ^y  his  express  authority  and  active  participation  to 
necessarg  to  sat-  make  the  purchase  and  pay  his  money  for  the  land. 

lafjr   the   cxecu-  *^  ,      ,       „  ,  .     ,  i 

tion,  and  leceif-  Thcse  circumstances  undoubtedly  created  an  equitable 
alter  ^natit^fyinf  estoppel.  They  made  the  sale  obligatory,  upon  Isaacs 
did  no"7oirfeJ  ^^  his  dct,  and  bound  him  to  perfect  it  by  a  conveyance 
upon  the  aheiiff  of  his  title,  which  he  offered  to  do.     But  they  did  not 

the     power     ol  •' 

paaaing  to    the  authorize  the  sheriff  to  make  the  conveyance  as  his 

Tegal  t^tfe  by  bis  private  agent,  and  they  did  not  and  could  not  give  va- 

**®***'  lidity  to  his  deed  made  in  his  official  character  as  sher* 

ifi^  and  not  in   the  name  of  Isaacs.     Uis   authority  as 

sheriff  is  derived  from  the  law  and   the  process  in   his 

hands.     And  although  while  he  keeps  within  the  limits 
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of  this  authority,  minor  irregularities  may  be  cured  or  Isaac*,  *c. 
authorized  by  the  party  concerned  without  impairing  Gearhbirt. 
the  official  character  and  validity  of  the  proceeding,  the  '~'  ~^ 

authority  itself  cannot  be  supplied  or  enlarged,  so  as  to 
give  official  character  and  validity  to  acts  not  authorized 
by  the  law.  And  as  the  sale  of  more  land  than  is  ne- 
cessary to  satisfy  the  execution,  is  such  an  excess  of 
authority  as  vitiates  the  whole  sale,  as  an  official  act, 
and  takes  from  every  part  of  it  the  protection  and  au- 
thority of  the  execution,  it  must  derive  its  whole  char- 
acter and  whatever  validity  it  may  have,  from  the  indi- 
vidual acts  and  private  authority  of  those  concerned  in  ' 
making  the  sale. 
The  parol  authority  ffiven  by   Isaacs  to  the  sheriff,  a  parol  auihor- 

,  1         ««   .  ,       .         ,      ,  /    ty    to  sell   land 

though  sufficient  to  authorize  the  latter  to  execute  a  wri-  may  amborize 
ting  for  the  sale  of  the  land  which  would  be  binding  an*  "fioMiga^on 
upon  Isaacs,  was  not  sufficient  to  authorize  a  transfer  of  ciMrfo^conrey' 
the  title  by  deed  even  in  the  name  of  Isaacs.  The  re-  yet  it  ia  not  aof- 
turn  of  the  sheriff  and  his  deed,  though  made  in  his  ueaabeiiff.who 
official  character^  and  not  as  the  attorney  of  Isaacs,  may  "^^  SJ^^'necM^ 
in  equity  be  deemed  sufficient  written   evidence  of  a  fjn^  *<>  "•^'.''y 

^      J  the      execution 

sale  under  the  authority  of  Isaacs,  whose  consent  to  it   lo  convey 

is  expressly  shown  in  the  deed.  But  the  acts  of  Isaacs,  Und  kTboW.*  ^^ 
though  they  bind  him  as  a  party  to  the  sale,  can  have 
no  greater  effect  in  passing  the  title  by  estoppel,  than 
similar  acts  accompanying  a  parol  sale,  or  an  executory 
sale  evidenced  by  a  writing  signed  by  himself.  In  ei- 
ther case,  though  he  might  have  induced  the  purchases 
by  pursuasion  and  received  the  whole  purchase  money 
and  placed  the  purchaser  in  possession,  he  would  not 
thereby  have  been  estopped  at  law  from  asserting  his 
legal  title  and  right  of  entry  in  an  action  of  eject- 
ment. 

The  case  of  Reed  vs  Ileasiey,  (2  B,  Monroe,  254,)  re-  The  ca?e  disim- 

11.1  1.1  "  1.1.  guished     from 

Jied  on  to  show  that  there  was  an  estoppel  m  this  case,  that  or  Reed  vs 
was  decided  upon  a  principle  not  applicable  to  the  facts  ^Tnrotf,*264.  ^* 
now  presented.     Here  the   plaintiff,  the  debtor  in  the 
execution,   relies  upon  the   record  of  the  sale  to  show 
that  the  defendant  acquired  no  title  by    his  purchase 
Vol.  XII.  30 
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isAA.cs,  &c.  fQj.  ihe  want  of  legal  authority  in  the  officer  who  made 
Gearheaht.  the  sale ;  and  the  defendant  attempts  by  evidence  of 
^  parol  facts  to  supply  the  legal  authority  which  the  re, 
cord  shows  to  have  been  wanting.  In  Reed  vs  Heasly^ 
the  position  of  the  parties  was  reversed.  The  plaintiff, 
the  purchaser  nnder  the  execution  relied  upon  a  record 
which  showed  a  valid  sale ;  the  defendant  attempted 
to  invalidate  the  sale  by  showing  that  he  had  only  an 
equitable  title  which  was  not  subject  to  levy  and  sale, 
tout  it  was  proved  on  the  other  side  that  he  not  only 
directed  the  levy  but  was  present  at  the  sale,  without 
disclosing  to  the  sherifl'or  bidders  the  nature  of  his  title, 
and  permitted  the  land  to  be  offered  and  sold  as  his, 
and  under  the  impression  that  he  had  the  legal  title.  It 
was  decided  that  these  circumstances  precluded  him 
from  afterwards  denying  the  title  of  the  purchaser  on 
the  ground  of  this  extrinsic  fact  not  appearing  in  the 
record  of  the  proceeding,  and  not  made  known  to  oth- 
ers at  the  time  of  the  sale.  The  case  may  be  a  com- 
plete precedent  for  estopping  Isaacs  from  denying  that 
p  he  had  title  at  the  time  of  the  sale,  but  is  no  precedent 

for  estopping  him  from  relying  on  the  record  of  the 
sale,  to  show  that  the  sheriff  had  as  sheriff,  no  authori- 
ty to  make  the  sale,  nor  is  it  a  precedent  for  allowing 
such  authority  to  be  made  out  by  parol. 

The  instruction  given  by  the  Circuit  Court  cannot 
therefore  be  justified  on  the  ground  of  estoppel.  And 
as  there  is  some  evidence  from  which  the  jury  might 
have  inferred  that  Isaacs  had  been  in  possession  of  the 
land  and  that  the  defendant  had  acquired  the  possession 
from  him,  which  would  have  heenprima  facie  evidence 
of  a  previous  title  in  Isaacs  sufficient,  if  not  transferred 
or  otherwise  lost,  to  authorise  a  recovery,  the  instruc- 
tion could  only  be  sustained  on  the  ground  that  the  cir- 
cumstances under  which  Gearheart  had  obtained  and 
held  the  possession,  were  such  as  entitled  him  to  hold 
oh,  until  there  was  a  notice  to  quit  or  demand  of  the 
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If  he  had  not  taken  the  sheriff's  deed>  but  receiving      Isaacs,  d:c. 
the  possession  from  Isaacs  under  a  sale  authorised  by  him    Gbarbbart. 
and  had  held  merely  under  the  sale,  he  would  as  qttasi  Notice  to~quii  i 
tenant  have  been  entitled  to  notice  whether  the  sale  was  ^hen  "hVienaX* 
enforcible  against  Isaacs  or  not.    But  as  he  not  only  re-  J  a l"reL?ved"a 
jected  the   offered  conveyance  from  Isaacs,  but  took  a  deed  and  asscna 
deed  from  the  sheriff  and  held  under  it,  and  endeavored 
to  sustain  it  on  the  trial  as  a  protection  to  his  possess- 
ion, we  think  he  was  not  entitled  to  notice   to  quit. 
And   in  fact  it  does  not  appear  that  he  objected  to  the 
want  of  notice.    The  instruction  to  find  for  the  defend- 
ant was  therefore  erroneous. 

The  deed  from  Isaacs  to  his  childreen  is  not  referred  A  deed  though 
to  in  the  bill  of  exceptions.  If  it  was  read  as  evidence,  creditors    a*nd 
it   precluded   a  recovery  in  the  demise  in  the  name  of  Pajfidbe^tweci 
the  grantor,  as  however  inoperative  it  may  have  been  thepanics- 
as   against   his  creditors  it  was  valid  against  him,  and 
passed   his  title.     And  as  his  title  was  not  acquired  by 
Gearheart,  it  remained  in  the  grantees  under  the  prior 
deed  and  is  available  to  them  in  this  action  subject  to 
such   equities  as  Gearheart  may  have,  as  creditor  or 
purchaser. 

In  any  view  of  the  case,  the  Court  should  not  have 
given  the  peremptory  instruction,  but  should  have  in- 
structed hypothetically,  if  at  all,  leaving  the  facts  to 
the  jury. 

Wherefore  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial  in  conformity  with  this  opinion. 

Rountree  and  Fogh  for  plaintiff;  Shuck  for  defend- 
ant. 
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Chancery. 


Case  50. 


Cas«  stated. 


H.  powrey  vs  R.  Logan. 
R.  liowrey  vs  Same. 

EltROR  TO  THB  FaYETTB  CiRCUIT    CoURT. 

Emancipation.     Lost  Records,     Hires. 
September  25,     Judok  Hisb  delivered  the  opinion  of  the  Court, 

Harvey  and  Robert  Dowrey,  negroes,  bring  each 
separate  suits  in  chancery  in  the  Fayette  Circuit  Court, 
jEigainst  Robert  Logan,  claiming  that  they  had  been  ea- 
.titled  to  their  freedom  since  they  had  severally  arrived 
at  the  oge  of  thirty  years,  and  alleging  ia  support  of 
their  claim,  that  they  are  the  children  of  Sukey  Dow- 
rey,  who  was  the  slave  of  one  Wm.  Frazeur,  deceased. 
That  Frazeur,  in  the  year  1795  or  6,  executed  and  ack- 
nowledged in  the  Scott  County  Court  a  deed  of  eman- 
cipation, by  which  it  was  provided  that  their  mother 
Sukey  Dowrey,  should  be  free  at  the  age  of  thirty 
years,  and  that  the  children  to  which  she  might  there- 
after give  birth  (she  being  then  childless,)  should  each 
have  their  freedom  as  they  severally  arrived  at  the  age 
of  thirty  years.  That  at  the  same  time  or  on  the  same 
day,  when  the  deed  of  emancipation  was  acknowledg- 
ed, Wm.  Frazeur  sold  and  delivered  their  mother  to 
Lucas,  and  that  shortly  thereafter,  Lucas  sold  her  to 
Moore,  and  that  in  the  bills  of  sale  from  Frazeur  to 
Lucas,  and  from  Lucas  to  Moore,  it  was  expressly  stip- 
ulated and  provided  that  Sukey  Uowrny  and  the  chil- 
dren born  of  her,  should,  as  they  respectively  arrived 
nt  the  age  of  thirty  years,  be  free;  that  the  deed  of 
emaucipalion  had  been  deposited  and  recorded  in  the 
Scott  County  Court  Clerk's  office,  but  that  the  deed  and 
book  in  which  it  was  recorded,  was,  with  many  of  its 
other  records,  destroyed  when  that  oilice  was  burnt 
down  in  the  year  1S37.     That  Moore  conveyed  Sukey 
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to  Wm.  Logan,  the  grand-fn ther  of  the  defendant,  and     ^'-  Dowrey 
whilst  in  his  possession,  she  gave  birth  to  the  complain- 
ants and  some  other  children,  that  some  time  before  the 
institution  of  these  suits  the  complainants  had  each  ar- 
rived to  the  age  of  thirty  yeai*s. 

The  facts  charged  that  complainants  are  the  children 
of  Sukey  Dowrey,  and  that  they  were  over  30  years  of 
age  before  their  bills  were  filed,  are  not  controverted 
in  the  answers,  and  are  fully  established  by  the  proof 
Ihe  complainants  claim  compensation  for  labor  and  ser- 
vice done  and  performed  by  them  for  defendant,  after 
they  were,  as  they  iillege,  entitled  to  their  freedom. 
The  defendant  resists  this  claim  on  the  ground  that 
even  if  the  complaihants  are  entitled  to  their  freedom, 
as  claimed  by  them,  that  their  right  was  unknown  to 
him,  nnd  that  he  held  them  in  good  fath  believing  them 
to  be  slaves  for  life,  and  that  he  was  lawfully  entitled 
to  them  as  such. 

The  fact  of  the  execution  and  acknowledgment  of  tjie  Tj}^^^  !l"n'f*"*^* 
deed  of  emancipation  by  Frazeur  in  1795  or  6,  is  proved 
hy  one  eye-witness,  Wm.  Moore,  who  was  present  at 
the  time  it  was  acknowledged,  and  who  stated  that  it 
provided  for  the  freedom  of  Sukey  and  her  children  as 
they  should  respectively  arrive  at  the  age  of  28  or  30 
years.  Mrs.  Frazeur  also  proves  that  by  a  deed  of 
emancipation  made  by  Wm.  Frazeur,  that  Sukey  and 
her  children  were  to  be  free  either  at  thirty  years  of  age, 
or  soorier.  She  states  with  much  confidence,  that  she 
is  certain  of  the  fact  that  Sukey  and  her  children  were 
to  be  free  at  or  before  the  age  of  30  years,  by  virtue  of 
a  deed  of  emancipation  made  by  Wm.  Frazeur,  and 
that  it  was  so  provided  in  the  bill  of  sale  of  Sukey  from 
Frazeur  to  Lucas. 

John  Lucas  states  that  he  frequently  saw  the  bill  of 
sale  from  Frazeur  to  his  father,  and  that  it  provided  for 
the  emancipation  of  Sukey  and  her  children  as  they 
should  respectively  arrive  at  the  age  of  28  or  30  years. 
He  ailso  states  that  both  whilst  Sukey  belonged  to  his 
father  and  to  Moore,  he  has  heard  Frazeur,  Lucas,  and 


of  ihe  proof. 
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II.  DowREY      Moore,  all  say  that  the  deed  or  bill  of  sale,   providing- 
R.  Logan.       for  the  emancipation  of  Sukey  and   her  children,  was 
R.  DowHEY      recorded  in  the  Scott  County  Court.    The  burning   of 
Same.  the  Clerk's  office  of  the  Scott  County  Court  in  1837,  is 

proven,  and  that  the  record  books  of  said  office  con* 
taining  the  deeds  of  older  date  than  1806,,  were  proba- 
bly destroyed  by  jBre,  as  the  oldest  deeds  found  on  the 
books  preserved,  are  dated  in  1806. 

The  evidence  of  these  witnesses,  to-wit:  Lucas^ 
CO  n?enisof  a  Moore, and  Mrs.  Frazeur,  ^hohave  no  sort  of  interest 
deed  of  emanci.  in  the  matter  in  controversy,  are   of  good   credit  and 

patioa    Terorded  -^ '  © 

and    burned  at  character,  and  whose  Statements  concur  in  substance — 

the  Scou"(>funty  has  satisfied  this  Court  that  the  complainants  were  each 

^cThelr^  be  entitled  to  their  freedom  when  they   became  30  years 

compeient    and  of  ace^  which  was    the   case   before  these  suits  were 

sufficieDt  to   uu-  ^ 

thoritfe  a  decree    Commenced. 

liegroesV^ovided       It  is  Conceded  that  where   it  is  attempted   to  disturb 
^r  ^y  »u  (jr^Q  possession  of  estates,  and  unsettle,  or  divest  exist- 

ing titles  to  property  by  parol  proof  of  the  contents  of 
writings,  deeds,  or  of  records  destroyed  or  lost  for  fifty 
or  sixty  years — that  such  proof  should  be  very  clear  and 
satisfactory  in  its  purport,  and  should  proceed  from  in- 
telligent and  creditable  witnesses ;  otherwise  an  open 
door  and  wide  field  would  be  presented  for  the  commis- 
sion of  perjuries  and  the  perpetration  of  frauds. 

In  the  cases  under  consideration,  however,  the  wit- 
nesses are  reputable,  seem  to  be  intelligent,  and  concur 
in  substance  with  each  other,  as  to  the  contents  of  the 
deed  of  emancipation,  and  of  the  bills  of  sale  above  re- 
ferred to.  The  important  provision  contained  in  the 
lost  record  and  the  bills  of  sale  attempted  now  to  be 
supplied  by  parol  proof,  was  short,  not  complicated,  but 
simple — and  would  be  without  difficulty  correctly  re- 
membered, especially  by  the  witnesses  in  this  case,  one 
of  whom  was  the  daughter-in-law  of  Frazcur,  who  ex- 
ecuted the  deed  of  emancipation;  another  is  the  son  of 
Lucas,  to  whom  Sukey  was  conveyed  by  Frazeur  ;  and 
the  other  is  thesonof  Moore,^who  purchased  the  wo- 
flcian  from  Lucas.     They,,  no  doubt,  were  familiar  with. 
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the  facts  all  the  time,  and  had  heard  Frazeur,  Lucas, 
«iQd  Moore,  often  acknowledge  the  existence^and  con- 
tents of  the  deed  of  emancipation,  and  of  the  bills  of 
sale,  as  stated  by  them.  " 

These  cases  were  properly  consolidated  and  tried  to- 
gether. The  Court  below  dismissed  the  bills  erroneous- 
ly. The  complainants  have  not  made  out  a  state  of 
case  which  entitles  them  to  any  compensation  for  labor 
and  service  performed  by  them  for  defendant,  previous 
to  the  institution  of  these  suits.  It  is  not  proven  that 
•  the  defendant  had  any  notice  or  information  whatever, 
until  the  commencement  of  these  suits,  that  complain- 
ants were  free  at  30  years  of  age,  or  that  they  in  bad 
faith  held  the  complainants  in  bondage  as  slaves,  know^ 
ing  or  believing  that  they  were  justly  entitled  to  their 
freedom. 

Wherefore  it  is  the  opinion  of  this  Court,  that  the 
decrees  of  the  Circuit  Court  be  reversed,  and  the  causes 
remanded  with  directions  that  decrees  be  rendered  in 
favor  of  the  complainants,  by  which  their  freedom  shall 
be  declared  and  established. 

Harlan  and  McKee  for  plaintiffs ;  Kinkead  and  Breck^ 
inridge  for  defendant. 


Jenkiics 

EdEN8. 


T(ie  chancellor 
refused  to  give 
hire  to  slaves  e« 
mancipated  be- 
yond the  period 
of  bringing  suit. 
The  defendant 
not  appearing  to 
have  had  notice 
before  that  peri- 
od of  complain- 
ants right  to  free 
dom. 


Jenkins  v$  Edens. 

Error  to  the  Graves  Circuit. 
Administrations. 
Judge  Marshall  delivered  the  opinion  of  the  Court. 

I.  P.    Conner,  administrator  of   Wm.  J, 
having  filed  a  bill  for  the  settlement  of  his  intestate's 
estate  as  being  insolvent,  J.  G.  Edens   who  bad  been 
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Conner,   CateaUted. 
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Jkxkiss  made  a  defendant  as  one  of  the  creditors  of  said  estate, 
Edeks.  filed  his  answer  and  cross  billin  which  he  set  up  his 
claims;  and  alleged  that  the  intestate  had  in  his  life- 
time, obtained  a  judgment  against T.  D.  Conner  for  up- 
wards of  $88,  which  had  been  affirmed  in  the  Court  of 
Appeals,  upon  the  writ  of  error  of  said  T.  D.  Conner, 
with  supersedeas.  That  the  supersedeas  bond  was  ex- 
ecuted by  said  T.  D.  Conner  and  by  John  Conner,  J.  F. 
Conner,  the  complainant,  and  R.  P.  Jenkins.  That  an 
execution  on  the  judgment  against  T.  D.  Conner,  was 
returned  no  property  found,  and  the  judgment  remain^i 
wholly  unsatisfied,  and  that  an  action  commenced  by 
the  intestate  upon  the  supersedeas  bond  against  all  the 
parties  thereto,  had  been  dismissed  by  J.  F.  Conner  af- 
ter he  became  administrator,  and  the  bond  and  the  de- 
mand secured  thereby,  remain  undischarged.  This 
claim  of  the  intestate  was  not  mentioned  in  the  bill  of 
the  administrator,  nor  in  any  manner  disclosed  by  him; 
and  Edens'  making  the  complainant  and  the  other  obli- 
gors in  the  supersedeas  bond,  and  also  the  surety  in  the 
complainant's  administration  bond,  parties  to  the  cross 
bill,  prays  that  they  be  decreed  to  pay  htm  the  amount 
due  on  the  supersedeas  bond  in  satisfaction  of  his  de- 
mands against  the  intestate. 

The  administrator  answer.ed,  admitting  substantially, 
the  allegations  of  the  cross  bill,  and  consenting  to  a  de- 
cree as  therein  prayed.  He  excuses  the  dismissal  of 
the  action  at  law,  by  the  fact  that  he  being  an  obligor 
in  the  bond,  could  not  maintain  the  action  on  it  as  ad- 
ministrator of  the  obligee,  but  he  gives  no  reason  for 
not  having  disclosed  this  demand  as  a  part  of  the  assets 
of  his  intestate's  estate. 

The  other  defendants  except  the  surety  in  the  admin- 

T he  decree  of  jstration  bond,  did   not  answer,  and  a  decree  having 
ihe   Circuit  '  * 

Court.  been  rendered  in  favor  of  Edens  against  all  the  parties 

to  the  supersedeas  bond  for  the  amouut  secured  there- 
by, (to  be  paid  to  Edens.)  Jenkins  prosecutes  this  writ 
of  error  for  its  reversal,  for  which  two  principal  grounds 
are  alleged,  viz:  1st,  that  no  process  had  ever  been  serv- 
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td  on  Jenkins;  and  Sd,  that  the  decree  should  have  been  Jinkihi 
against  the  administrator  and  his  surety  in  the  adminis-  Edbns. 
tmtion  bond.  "  * 

As  the  first  ground  is  true  in  point  of  fact,  and  Jen- 
kins was  not  in  any  manner  before  the  Court,  it  was 
clearly  erroneous  to  render  a  decree  agninst  him.  But 
the  mere  fact  that  J.  F.  Conner,  one  of  the  sureties  in 
the  supersedeas  bond  which  is  sought  to  be  enforced,  is 
also  the  administrator  of  the  obligee  therein,  to  whose 
debt  the  demand  on  the  supersedeas  bond  is  sought  to 
be  applied  by  Edens,  furnishes  in  itself  no  ground  fof 
making  the  surety  of  the  administrator  pay  the  debt. 

And  although  on  the  ground  of  mal*administration 
by  the  administrator,  his  surety  might  in  a  proper  state 
of  case,  be  made  liable  to  the  intestate*s  creditors  for 
this  debt  as  well  as  for  any  other,  yet  as  in  case  he 
were  so  made  liable,  he  might  undoubtedly  look  to  the 
supersedeas  bond  and  to  all  the  obligors  therein,  for  his 
full  indemnity*  none  of  them  would  have  any  right  to 
complain  that  the  liability  was  thrown  upon  them  ex* 
clusively  in  the  first  instance* 

We  are  inclined  to  the  opinion,  that  upon  the  case  as 
made  out  upon  Edens'  cross  bill,  and  the  answer  there-* 
to,  a  decree  could  not  have  been  claimed  against  the 
surety  of  the  administrator.  But  as  Edens  is  satisfied 
with  the  decree  against  the  parties  to  the  supersedeas 
bond,  and  as  these  parties  have  no  right  to  complain 
that  he  has  not  taken  a  decree  against  the  surety  in  the 
administration. bond»  the  question  whether  he  could  have 
taken  such  decree,  is  in  the  present  attitude  of  the  case, 
of  no  importance. 

It  is  further  objected  to  the  decree,  that  the  demand  On  a  bill  by  an 
on  the  supersedeas  bond  being  purely  legal,  the  Court  staiut«of  *1839, 
had  no  jurisdiction  to  decree  it  in  this  proceeding,  but  I°d m f  i' "ftering 
should  have  left  it  to  be  collected  by  the  administrator,  the  esute,  a  cre- 
holding  him  accountable  therefor,  as  for  other  demands  a  debt  Uue  to  th« 
held  in  his  fiducial  character.  We  think  however,  that  fn/'fhe°  benefit 
as  the  administrator  was  himself  an  obligor  in  the  bond,  r?g|[f^^  Sx  thS 
it  was  competent  for  the  chancellor  having  all  the  obli-  «iciusive,  but 
Vol.  XII.  31 
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jBiTKiNi  gors  properly  before  him,  to  decree  the  debt  against 
Edbns.  them,  and  to  do  justice  between  them.  But  this  should 
oniThaa  pro  rata  have  been  done  not  upon  the  cross  bill  of  Ed  ens,  who 
*debu  °^^"^^  had  no  right  in  this  proceeding  instituted  for  the  very- 
purpose  of  securing  a  pro  rata  distribution  of  the  as- 
sets to  appropriate  this  claim  wholly  to  his  own  de- 
mand, while  other  creditors  might  be  unsatisfied.  The 
cross  bill  was  entitled  to  no  other  effect  butthat  of  sug- 
gesting new  parties  and  bringing  forward  assets  not 
before  disclosed,  and  which  being  a  part  of  the  intes- 
tate's estate  should  have  been  taken  as  a  part  of  the  gen- 
eral fund  for  pro  rata  payment  of  his  debts.  The  ad- 
ministrator having  made  his  answer  to  Eden's  cross 
bill  an  amendment  to  his^own  original  bill,  and  having 
made  the  other  parties  to  the  supersedeas  bond,  defen- 
dants to  his  suit,  alleging  the  insolvency  of  T.  D.  Con- 
ner, the  principal  obligor.  He  should  have  been  requi- 
red to  bring  these  parties  before  the  Court,  and  the  case 
should  have  proceeded  just  as  if  this  matter  had  been 
stated  and  these  parties  made  in  the  original  bill ;  and 
the  Court  exercising  the  power  of  compelling  payment 
by  the  complainant  and  other  obligors  in  the  superse- 
deas bond,  should  have  directed  a  jwo  rata  payment  of 
the  proceeds  as  in  other  cases.  This  record  contains  no 
report  by  the  commissioner  showing  the  amounts  due 
from  the  estate,  and  to  whom  payable.  And  we  are 
not  satisfied  that  the  whole  sum  decreed  to  Edens,  is 
due  upon  his  claims  as  stated  by  himself  in  his  cross 
bill. 

Wherefore  the  decree  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this 
•opinion. 

Pitman  for  plaintiff. 
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Graham  vs  Blount,  on    behalf  of  Graves  Motiok.. 
County  Court.  ^^^52 

Error  to  the  Graves  County  Court. 

Motions.     Sheriffs. 

.   .  ^  Sepimber  27. 

Gribf  Jcsticb  Simpson  delivered  the  opinion  of  the  Court 

This  was  a  motion  against  a  sheriff  in  the  County  Case  tu^cd. 
Court,   for  a  failure  to  pay   to  Robert   T.  Wright,   a 
county  creditor,  the  snnn  of  two  hundred  and  seventy- 
four  dollars. 

At  the  October  term,  1849,  a  county  levy  had  been 
made  by  the  County  Court,  sufficient  to  pay  the  debt 
due  to  Wright,  as  well  as  the  other  claims  against  the 
county,  but  no  order  was  then  made  directing  its  pay- 
ment by  the  sheriff,  out  of  the  county  levy.  At  the 
April  term  next,  following,  however,  the  court  made  an 
order  allowing  the  claim  and  directing  it  to  be  paid  out 
of  the  levy  collected  in  the  year  1S50. 

The  sheriff  having  failed  to  pay  the  claim  as  ordered, 
he  was  notified  by  the  attorney  for  the  county,  that  a 
motion  would  be  made  by  him,  for  and  on  behalf  of  the 
County  Court,  at  its  February  term,  1851,  for  a  judg- 
ment against  him  for  its  amount.  The  motion  was 
heard  by  the  Court,  and  a  judgment  entered  against  the 
sheriff,  for  the  amount  of  the  claim,  and  he  has  prose- 
cuted a  writ  of  error  to  reverse  that  judgment. 

An  objection  is  made  to  the  proceeding  upon  the  To  enable  a 
ground,  that  the  motion  was  not  made  in  the  name  of  i°o^"mainTain'°i 
Wright,  the  county  creditor.  To  enable  a  county  ere-  ^^^^^  «  m  ^  ^! 
ditor  to  maintain  a  motion  in  his  own  name  against  the  8J'°st  the  sher- 
sheriff,  under  the  statute,  he  must  not  only  have  been  a  mnst  have  beea 
creditor,  but  his  claim  mnst  have  been  specially  provi-  fu^^d^  ^^ 
ded  for,  and  his  name  included  in  the  list  of  county  ere-  }•*  cied?tor^f'""' 
ditor  when  the  levy  was  laid.  Walker  vs  Parker^  (4  ^y"  laying  o  f 
B.  Monroe,  97.)  Wright  could  not  therefore  have  main-  M^nnJ/^rr. 
tained the  motion  against  the  sheriff'-^  hlz  rrr 


Digitized  by 


Google 


844  BEN.  MONROE'S  llEPORTS. 

Obaham  [t   is  also  objected   that  the  motion  was  improperly 

Blount.  made  In  the  name  of  the  attorney  for  the  County  Court, 
Amotionagainst  In  strictness  the  motion  should  have  been  entered 
fng  lo'poy  money  and  Carried  on  in  the  name  of  the  justices  of  the  Coun- 
cu  °Jhou!d  made  ^V  ^ourt,  instead  of  being  made  in  the  name  of  the  at* 
i  f  t  h  e  Conniy  toruey   fof  the  county  for  and  on  behalf  of  the  County 

Court  be  m  the    ^         ■'      ^,  .        ^     .  .  i        . 

name  of  the  jus-  Couit.  The  notice  of  the  motion  was  properly  given 
CoonVcoVtL  *  by  the  attorney  for  the  county,  but  the  clerk  in  enter- 
ing the  motion  entered  it  informally.  The  mistake 
however,  is  one  merely  of  form,  and  not  of  substance. 
The  proceeding  was  substantially  in  the  name  of  the 
justices  of  the  County  Court,  and  this  objection  must 
be  regarded  as  unavailing. 

It  is  further  objected,  that  the  order  of  the  Court 
The pretumption  made  at  its  April  term,  1850,  is  invalid,  because  it  was 
•d^thai  a*^majoii-  not  shown  that  a  majority  of  all  the  justices  of  the 
oV°th*e^^Ck>umy  county  Were  present  and  in  Court,  when  it  was  made. 
Conn  were  pies-  ^g  however,  the  law  requires  that  a  majority  of  the  jus- 
where  i  he  law  tices  chould  be  present,  when  such  an  order  is  made,  and 
require  i .  ^^^  Court  assumed  jurisdiction,  the  presumption  should 

be  indulged  in  a  collateral  proceeding  of  this  kind,  that 
the  Court  had  acted  legally,  and  had  made  the  order, 
when  it  had  competent  authority  to  do  it,  especially  as 
the  County  Court  has  Exclusive  jurisdiction  over  such 
claims.  This  presumption  is  not  destroyed  by  proof, 
such  as  was  made  upon  the  trial,  that  the  Court  when 
it  first  met  and  organized  at  the  commencement  of  the 
term,  was  constituted  of  three  justices  only.  It  may 
notwithstanding  it  was  so  organized,  at  its  commence- 
ment, have  been  composed  of  the  requisite  number  of 
members  when  the  order  in  question  was  made,  and  the 
legal  presumption  that  it  was  so  constituted,  is  not  re- 
pelled  by  the  fact,  that  a  majority  of  the  justices  were 
not  present  during  the  whole  term  of  the  Court. 

The  only  remaining  question  to  consider,  is  the  right 
hlsfoilSdioVeu  ^^  ^^^  justices  of  the  County  Court,  to  bring  the  mo- 
iie  bis  amount  tiou,  before  they  had  settled  with  the  sheriff,  and  as- 
court,  *  at  "ri^  certained  by  such  settlement,  the  balance  due  from  him. 
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The  act  of  1797,  (2  vol.  Digest,  Stat.  Law,  ll\5,)       G.aham 
makes  it  the  duty  ot  the  sheriff  to  settle  and  adjust  the        Blowt. 
amount  of  his  collection  for  the  county  with  the  County  quired  by  Jaw, 
Court,  on  or  before  the  first  day  of  October  annually ;  on^har^groifna 
and  if  he  fails  to  do  so,  the  County  Court  is  authorized,  ^°  ^^S^  Tr 
upon   ten  days  previous  notice  to  him  of  the  contem-  failing   to    pay 
plated  proceeding,  to  enter  up  a  judgment  against  him 
for  whatever  shall  appear  to  be  due  from  him. 

The  proceeding  in  this  case  was  not  commenced  un- 
til Februaiy,  18SL  Thesheriff  had  failed  to  settle  with 
the  County  Court,  on  or  before  the  first  day  of  Octo- 
ber, 1850«  as  the  statute  required.  He  had  in  his  hands 
an  amount  sufiicient  to  pay  the  claim  allowed  to 
Wright.  He  had  failed  to  pay  it,  or  to  settle  and  ac- 
count with  the  County  Court  according  to  law.  He 
was  not  prejudiced  by  the  trial  on  the  motion,  as  he 
could  have  then  relied  upon  every  matter,  that  he  could 
have  brought  forward  on  a  settlement  made  with  any 
two  members  of  theCouit.  Having  failed  in  his  duty, 
and  the  time  allowed  by  law  for  its  performance  having 
expired,  he  was  liable  to  a  motion  in  the  County  Court, 
to  enforce  the  payment  of  the  balance  of  the  county 
levy  remaining  in  his  hands. 

Wherefore  the  judgment  is  aflirmed. 

Mayes  and  Anderson  for  plaintiff;  Williams  and 
Bradley  for  defendants. 
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Chancery.        Steam  Boat  Blue  Wing  vs  Buckner. 


Case  53. 


Appeal  from  the  Louisville  Chancery  Court. 
Steam  Boats,     Diligence.     Practice. 
Sentemher  29      J^^<**  HiSE  delivered  the  opinion  of  the  Court. 

Robert  Buckner,  instituted  this  suit  in  the  Louisville 
Case  stated,  and  Chancery  Court  against  the   Steam  boat  Blue  Wing^ 
chaiTceUor/ ^  ^  claiming  damages  for  injury  done  to  his   hay   boat   in 
the  Kentucky  river,  by  the  former  having  run  into  and 
crushed  her,  through   the  mismanagement  and  negli- 
gence of  the  officers  in  command  of  the  Blue  Wing. 

The  master  of  the  Blue  Wing  does  not  deny  the 
charge  that  his  boat  come  in  contact  with  the  complain- 
ants hay  boat,  and  that  it  was  somewhat  injured  and 
damaged  in  consequence  thereof.  But  he  denies  that 
it  was  caused  by  any  fault  or  negligence  of  the  officers 
and  crew  of  the  Blue  Wing,  and  rests  his  defence  upon 
the  ground  that  the  collision  occurred  in  the  night, 
which  was  very  dark,  when  it  was  raining,  and  the 
wind  blowing  fresh,  that  there  was  no  light  or  watch 
on  the  hay  boat  to  give  warning  as  to  her  position,  and 
that  they  accidentally  run  into  herj  not  being  able  to 
see  her  in  the  darkness  of  the  night,  in  sufficient  time  to 
avoid  the  collision  and  consequent  injury  done — that  in 
the  existing  stage  of  the  river,  (which  wa3  rising,)  the 
current  set  in  towards  the  place  where  the  hay  boat 
was  cabled  to  the  shore,  which  carried  his  vessel  in  that 
direction  as  she  ascended  the  Kentucky  river,  after 
passing  through  the  lock. 

By  direction  of  the  Court,  a  jury  was  called,  empan- 
nelled,  and  sworn,  who  after  having  heard  the  evidence 
submitted,  and  the  charge  delivered  to  them  by  the 
chancellor  returned  a  verdict  for  135  dollars  in  dama- 
ges, in  favor  of  the  complainant. 
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« 

The  defendant's  attorney  moved  the  Court  for  a  new  Sb  Blci  Wins 
trial  upon  the  grounds:  1st,  that  the  Court  erred  in  re-       Buckner 
fusing  to  give  the  instructions  asked  by  defendant.    2d,  TTe  iubsiHiicd 
that  the  Court  erroneously   instructed   the  jury.    3d,  °     *  ^^^^ ' 
that  the  law  was  not  properly  expounded  to  the  jury. 
4th,  that  the  verdict  of  the  jury  was  against   the   law 
and  evidence. 

The  motion  for  a  new  trial  was  overruled  by  the 
Court,  and  a  decree  rendered  in  favor  of  the  complain- 
ant for  the  sum  in  damages  assessed  by  the  jury,  and  the 
costs  of  suit.  The  defendants  excepted  to  the  decision 
of  the  chancellor.  The  evidence  was  certified  and 
spread  upon  the  record,  and  they  have  appealed  to  this 
Court. 

The  proof  in  the  cause  clearlv  establishes  the  follow-  lostrnctori  moT- 

*  "  ed  m  the  Cban- 

ing  state  of  fact:     The  hay  boat  was  fastened  close  to  eery  Court  by 
the  shore  of  the  Kentucky  river,  with  lines  attached  to  refuded.*^  * 
boih  the  bow  and  stern  at  Dean's  landing — which  is  on 
the  same  side  of  the  river  with  lock.  No.  1,  and   is  a 
usual  landing  place  for  flat-boats  and  other  river  craft, 
at  which  they  frequently  stop  and  lay   up.    The   land- 
ing where  the  boat  was  cabled  is  between  three  and 
four  hundred  yards  above  the  lock.  No.  1,  anfl   more 
than  100  yards  above  the  ground  adjacent  to  the  lock, 
which  belongs  to  the  State.     Whilst  the  hay  boat  thus 
lay  next  the  shore,  there  being  no  person  and  no  light 
on  board,  the  steamer  Blue  Wing  in  the  night,  which 
was  quite  dark,  ascending  the  river  passed  through   the 
lock  No.  1,  and  the  cabling  above,   the  pilot  then  stop- 
ped the  larboard,  and  continued  working  the  starboard 
wheel,  and  caused  the  vessel  to  run  along  and  next  to 
the  shore,  until  she  struck  the  hay  boat,  and  produced 
the   injury  and  damage    for  which  complainant  has 
brought  this  suit.    The  river  bends  to  the  right  above 
the  lock,  and  it  is  not  usual  for  steamboats  after  passing 
through  the  lock,  to  keep  on  next  to  the  shore  as  was 
done  in  this  instance,  but  to  pass  out  into  the  middle  of 
the  river  in  the  direction  of  the  point  on  the  shore  op- 
'oosite  to  that  where  the  hay  boat  was  cabled.    There 
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Sb  Blvb  Wiro  <^as  another  flat  boat  fastened  on  the  same  shore*  and 
BucKNiiR.      lying  between  the  hay  boat  and  the  ]ock»  which  the 
Blue  Wing  passed  and  left  uninjured,  and  yet  struck 
I  the  hay  boat  lying  above.    The  proof  does   not  at  all 

i  authorize  the  conclusion  that  the  collision  was  unavoid-* 

ably  produced  by  stress  of  weather  or  by  force  of  wind 
or  current.  But  the  witnesses  for  defendants  admit 
that  it  might  have  been  avoided  if  the  hay  boat  had 
'  been  discovered  in  time,  although  ihey  express  the 
opinion  that  in  the  then  existing  stage  of  the  river,  it 
would  have  endangered  the  boat  and  the  lives  of  those 
board,  to  have  turned  the  bow  of  the  steamer  towards 
the  middle  of  the  river,  immediately  after  passing 
through  the  lock  and  the  cribbing  above,  as  the  force  of 
the  current  might  have  carried  her  down  the  river  and 
over  the  dam.  But  it  is  obvious  from  the  proof  that  as 
they  had  abundant  room  to  pass  the  lower  flat  boat 
without  risk  or  danger^  they  could  have  still  more  easi- 
ly have  passed  the  hay  boat  which  was  cabled  above  at 
the  usual  landing  place  for  flat  boats< 
After  the  testimony  was  heard  establishing  in  sub* 
iByirnction  gl-  gtance  the  facts  above  stated,  the  council  for  defendants 

ec  by  the  chaii-  ,    ,      <o.  .  i      .  <•  n 

fUou  moved  the  Court  to  instruct  the  jury  as  follows : 

1st.  If  the  jury  find  the  collision  was  an  accident, 
they  must  find  for  defendant. 

2d.  If  the  jury  find  that  complainant  neglected  an 
ordinary  and  proper  measure  of  precaution,  the  pre- 
sumption is,  that  the  collision  was  owing  to  his  neglect. 

3d.  Though  if  the  jury  should  find  that  the  collision 
wan  partly  attributable  to  the  negligence  of  defendants, 
yet  if  they  find  that  it  was  also  partly  attributable  to 
the  negligence  of  the  complainant^  they  must  find  for 
the  defendant. 

4th.  If  the  plaintiff's  negligence  in  any  way  concoN 
red  in  producing  the  injury,  the  jury  must  find  for  de- 
fendant. 

5th*  If  it  is  doubtful  whether  the  management  or 
negligence  of  the  plaintiff  conjtributed  to  the  accident, 
they  must  find  for  the  defendant. 
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6th.  If  the  collision  occurred  without  blame  being  ^i  Blvi  Wim» 
imputable  to  either  party,  the  verdict  must  be  for  de-       BucKxit. 
fendants. 

The  chancellor  refused  to  give  these  Instructions  as 
asked,  and  instructed  the  jury  as  follows : 

"  If  the  flat  boat  was  lying  in  a  place  where  steam 
boats  generally  run  on  such  occasions,  and  the  st^am 
boat  was  managed  with  ordinary  prudence,  then  the 
complainant  cannot  recover.  But  on  the  contrary,  if 
the  flat  boat  was  in  the  place  where  such  boats  usually 
lay,  and  the  steam  boat  was  run  out  of  the  ordinary 
track  of  such  boats,  unless  it  was  done  by  stress  of 
weather,  they  should  find  for  complainant.  If  the  col- 
lision happened  without  fault  of  either  party,  then  there 
can  be  no  recovery." 

The  questions  to  be  determined  by  this  Court,  are, 
should  the  instructions  which  were  refused  have  been 
given,  and  were  the  instructions  given  erroneous? 

Instructions  con taininff  abstract  propositions  of  law,  A  Court  may  pro 

,  ,  111  1111  1        .  ,     P®f*y     TtiUAB     to 

though  conceded  to  be  correct,  should  not  be  asked,  and  gl^t  an  imtnic* 

if  asked,  may  be  properly  refused.     If  they  are  not  ap-  ItracT,  *t  h  ougli 

plicable  to,  or  based  upon,  the   facts  of  the   case   as  £^  ^clfltcSy 

shown  by  the  proof,  they  can  have  no  other  tendency  »tated— or  to 

than  to  confuse  and  misdirect  the  minds  of  the  jury,  ty  of  iDitruction 

So  also  a  Court  may  properly  refuse  to  give  a  number  Viml^iegSi  prin* 

of  instructions  setting  forth  in  substance,  if  not  in  form,  JUi!*  *??  **.*• 
o  '  '   one  or  more  in* 

repeatedly  the  same  propositions  of  law,  and   may  set  »traciioni  em- 
forth  the  whole  law  of  the  case,  and  give  the  same   in  of  the^oaM?  *^ 
one  single  charge  or  instruction  to  the  jury,  so  that  it 
be  correctly  and  impartially  done  according  to  all  the 
proof  in  the  cause.     Nothing  more  or  less   has  been 
done  by  the  chancellor  in  this  case. 

If  it  were  granted  that  each  of  the  instructions  mov- 
ed by  defendant's  counsel  as  they  may  be  construed  by 
him,  present  correct  legal  propositions,  yet  they  are, 
except  such  as  are  abstract  and  inapplicable,  contained 
in  substance  within  the  instructions  which  the  Court 
gave  to  the  jury,  in  a  form  and  manner  more  compre- 
hensive and  impartial,  and  defendant  has  no  just  ground 
Vol.  XII.  33 
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SbBlvbWiho  of  complaint,  as  the  whole  law  of  this  case   was  fairly 
BucKKBi.       expounded  to  the  jury  by  the  chancellor. 

■  The  first  instruction  asked  by  defendant  would   have 

been  misleading,  and  ought  not  to  have  been  given. 
The  word  accident  when  used  to  express  a  result  pro- 
duced by  human  action,  is  generally,  if  not  universally, 
understood  to  mean  a  thing  done,  or  a  disaster  caused 
or  produced  without  design  or  unintentially  ;  and  had 
this  instruction  been  given,  the  jury  would  in  all  proba- 
bility have  directed  their  enquiry  alone  to  the  question 
as  to  whether  the  Blue  Wing  was  brought  into  collision 
with  th^  hay  boat,  with  or  without  design,  intentional- 
ly or  unintentionally,  and  if  done  without  design  or  ac- 
cidentally, or  if  it  was  not  intended,  they  might  under 
this  instruction  have  considered  themselves  as  bound  to 
find  for  the  defendant,  notwithstanding  the  injury  was 
caused  by  a  want  of  proper  skill,  or  by  the  improper 
negligence  and  mismanagement  of  the  officers  and 
crew  of  the  Blue  Wing.  As  matter  of  law,  if  one  ves- 
sel unskilfully  and  by  faulty  management  or  negligence 
runs  into  another  and  injures  or  destroys  her,  it  is  no 
sufficient  excuse  to  allege  and  prove  that  it  was  done 
ac4«.identally  and  without  design.  If  there  is  fault,  ne- 
glect, or  unskilfulness,  responsibility  follows  in  such  ca- 
ses, whether  the  injury  was  done  with  or  without  de- 
sign. 

The  2d,  3d,  4th,  and  5th  instructions  are  all  in  sub- 
stance the  same — were  doubtless  intended  for  the  same 
purpose,  and  were  properly  refused  as  abstract  and  in- 
applicable to  the  facts  of  the  case,  unless  as  matter  of 
law,  the  Blue  Wing  is  to  be  excused  for  the  injury  done 
to  the  hay  boat,  because  it  was  a  dark  night  when  the 
injury  was  done,  and  the  hay  boat  was  unguarded  and 
without  a  light  on  board.  It  is  in  proof,  that  the  hay 
boat  was  empty,  and  that  it  is  not  usual  for  flat  boats 
when  laying  up,  cabled  at  a  landing  place,  to  keep  eith- 
er lights  or  a  watch  on  board.  The  hay  boat  was  ly- 
ing  up  at  Dean's  landing,  cabled,  and  her  owner  was 
guilty  of  no  fault,  or  negligence  of  any  kind,  in  the  man- 
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McClure,  &c.  t;^  Harris.  Chancbey.   I"*  »« 


Error  to  the  Anderson  Circuit.  q       eg 

Liens.    Dower.    Seizin.     Vendor  and  Vendee. 
Cnisr  JusTioi  SiMPsoir  delivered  the  opinion  of  the  Court  8epUmh$r  80* 

Edmund  Harris,  deo'd.,  was  the  owner  of  a  tract  of  Caie  stated, 
land  containing  about  one  hundred  and  sixty  acres, 
which  had  been  conveyed  to  him  in  the  year,  1837. 
In  1841,  he  purchased  from  John  G.  Holeman  another 
tract  of  land,  containing  about  two  hundred  and  four- 
teen acres,  at  the  price  of  two  thousand  dollars.  Hole- 
man,  at  the  time  of  the  sale,  held  a  bond  for  a  convey- 
QQce  on  Samuel  B.  Petty,  in  whom  the  legal  title  still 
remained,  which  bond  had  been  executed  to  Browning, 
and  was  transferred  to  Holeman  after  having  passed 
through  the  hands  of  several  intermediate  purchasers. 
Petty  conveyed  the  legal  title  to  Harris,  and  the  latter 
undertook  to  pay  to  Petty,  out  of  the  purchase  money 
due  to  Holeman,  about  the  sum  of  one  hundred  and 
ninety  dollars  of  the  original  purchase  money  which 
was  still  due  and  unpaid,  and  to  pay  the  remainder  of  ' 
the  two  thousand  dollars  to  McGlure  and  McBrayer, 
to  whom  Holeman  owed  that  amount,  and  executed  his 
notes  to  each  of  the  parties,  according  to  the  agree* 
ment.  To  secure  the  payment  of  these  debts,  Harris 
executed  a  mortgage  on  the  two  hundred  and  fourteen 
acres  of  land  purchased  from  Holeman,  and  also  upon 
the  tract  of  one  hundred  and  sixty  acres  which  previous- 
ly belonged  to  him,  but  his  wife  did  not  join  her  hus- 
band in  executing  the  mortgage. 

'"A  suirt&4preclose  the  mortgage  was  subsequently 
instituted,  and  a  decree  having  been  rendered  to  sell 
the  mortgaged  property,  and  a  sale  made  in  pursuance 
thereof,  both  tracts  of  land  were  purchased  by  McClure 
and  Meft*ayer,  at  the  price  of  eight  hundred  dollars 
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M'Clubi   &e.  They  then  sold  the  one  hundred  and  sixty  acres  to  a 
Hakbis.       nicin  by  the  name  of  Ash,  at  the  price  of  one  thousand 

'"""  dollars;  he  agreed  to  take  the  title  sold  by  the  commis- 

sioner and  accept  his  deed,  and  McCiure  and  McBrayer 
were  not  to  be  responsible,  in  any  manner,  for  the  title 
to  the  land  purchased  by  him.  The  sale  under  the  de* 
cree  was  made  in  the  year  1843;  and  shortly  after- 
wards. Ash  was  placed  in  the  possession  of  the  tract  of 
land  sold  to  him.  Harris  continued  to  reside  upon  the 
other  tract  as  long  as  he  lived.  In  February,  1845, 
after  his  death,  M cClure  obtained  from  Edith  Harris,  his 
widow,  an  instrument  of  writing  in  which  she  bound 
herself,  "to  make  a  general  warranty  deed  to  the  farms 
and  lands  her  husband,  E.  Harris,  mortgaged  to  Mc- 
Clure  and  McBrayer,  at  any  time  she  was  called  on,  in 
consideration  of  the  small  amount  of  rents  she  was  to 
give  for  the  property  that  year."  The  same  writing 
recited  that  McClure  had  leased  to  her  the  residence  of 
£.  Harris,  decM.,  where  she  then  resided,  including  the 
farm  and  mills  for  the  year  1845,  for  which  she  was  to 
repair  and  make  good,  all  the  fencing  on  the  farm,  and 
make  and  put  in  good  head-gates  to  the  mill  race,  and 
repair  and  keep  the  race  in  good  repair  during  the  year. 
And  if  the  nlills  were  sold  during  the  year,  to  surrender 
the  possession  of  them  and  the  houses  adjacent  thereto, 
which  however,  was  not  to  lessen  the  rents.  The  mills 
were  sold  by  McClure  during  the  yeor,  at  the  price  of 
six  hundred  dollars,  and  possesion  was  given  to  the  pur- 
chaser. 

In  1847,  Edith  Harris,  the  widow,  exhibited  her  bill 

to  *iElSft  **  *'  '^^  chancery  in  this  case,  claiming  dower  in  both  tracts 
of  land,  in  which  she  alleged  that  the  aforesaid  writing 
binding  her  to  convey  the  mortgaged  lands,  was  procu<» 
red  by  fraud,  and  executed  by  her  without  a  knowl^ 
edge  of  its  contents,  or  the  most  remote  idea  that  in  it, 
■he  promised  to  surrender  her  right  of  dower  in  any  of 
her  husband's  lands.  She  made  the  mortgagees,  and 
the  purehasers  of  the  mills  and  of  the  one  hundred  aojd 
mxij  icresi  and  the  heirs  at  law  of  her  deceased  hos^ 
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band,  parties  to  the  suit.    McClure  and  McBrayer  de-  M'Clwib  &«. 
nied  the  alleged  fraud  in  procuring  the  execution  of        HAm«. 
said  writing,  and  contested  her  right  to  dower,  inde-  """ 
pendently  of  the  writing,  in  the  tract  of  two  hundred 
and  fourteen  acres,  upon  the  ground  that  the  purcliase 
money  had  never  been  paid  by  her  husband. 

The  Court  below,  decided  that  the  widow  was  not  The  deerte  of 
entitled  to  dower  in  the  last  named  tract,  but  was  eiiti*  Court.  *' 
tied  to  dower  in  the  tract  of  land  purchased  by  Ash, 
and  as  the  purchase  money  paid  by  him  had  been  re- 
ceived by  MeClure  and  McBrayer,  that  the  widow 
might  at  her  election,  have  the  value  of  her  dower  in 
the  Ash  tract  of  land,  assigned  to  her  out  of  the  other 
tract,  and  she  having  elected  to  take  her  dower  in  the 
tract  upon  which  she  resided,  in  lieu  of  her  dower  in 
the  tract  of  land  in  the  possession  of  Ash,  it  was  as* 
signed  and  decreed  to  her  according  to  her  election. 
From  that  decree  McGlure  and  McBrayer  have  appeal- 
ed, and  the  widow  by  her  cross  errors  contends,  that 
the  Court  erred  in  not  decreeing  to  her  dower  in  both 
tracts  of  land. 

The  validity  of  the  writing  executed  by  the  widow, 
is  the  first  question  to  be  determined.  A  most  remark- 
able feature  in  this  transaction  is  the  total  inadequacy 
of  the  consideration.  The  only  consideration  specified 
in  the  writing  itself,  and  the  existence  of  no  other  is 
even  suggested,  was  the  small  amount  of  rent  she  was 
to  pay  for  the  farm  during  the  year,  1845.  The  farm 
was  worth  a  rent  of  about  fifty  dollars,  and  the  value 
of  the  improvements  that  she  agreed  to  make  was  equal 
to  at  least  half  that  amount.  So  that  she  was  to  sur* 
render  all  claim  to  dower  in  her  husband's  lands  for  a 
som  not  exceeding  twenty-five  dollars,  and  if  she  were 
entitled  to  dower  in  the  land  upon  which  she  resided, 
for  a  much  smaller  sum,  or  rather  without  any  con- 
sideration whatever,  as  in  that  case  she  would  be  en- 
titled to  the  possessions  of  it  free  of  rent,  until  dower 
was  assigned  to  her.  The  language  used  in  the  writing 
is  also  peculiar.    She  was  to  make  a  general  warranty 
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M'Clwbb  &e.  deed  lo  the  farms  and  lands  her  husband  morgag^  to 
Hakbis.  M'Clure  and  McBrav,  at  any  time  she  was  called 
on."  There  is  nothing  said  in  the  writing  about  her 
dower  right,  nor  is  her  interest  in  the  land  mentioned. 
The  subscribing  witness  did  not  hear  the  writing  read 
over,  or  know  what  its  contents'were.  Another  wit- 
ness who  was  present  all  the  time  deposes  that  nothing 
was  said  by  the  parties  about  the  sale  or  relinquish- 
ment of  the  widow's  dower,  but  the  contract  related 
aloue  to  the  rent  of  the  farm.  The  widow  alledges 
that  she  made  on  agreement  to  sell  or  convey  her  dow- 
er interest  in  the  land,  that  the  contract  was  confined 
to  the  renting  of  the  farm,  and  that  part  of  it,  binding 
her  to  make  a  general  warranty  deed  to  the  lands  was 
never  read  to  her.  There  is  no  testimony  of  any  ne- 
gotiation between  the  parties  in  reference  to  the  sale 
of  her  dower  right  in  the  lands.  And  we  are  satisfied, 
if  the  instrument  of  writing  were  read  to  her,  that  she 
did  not  comprehend  the  meaning  of  the  language  used 
in  it,  and  if  she  had  understood  its  legal  effect  that  she 
would  never  have  executed  it.  We  think  therefore  in 
view  of  the  circumstances  mentioned  that  it  was  prop- 
erly disregarded  by  the  Court  below. 

The  right  of  the  widow  to  dower  in  the  tract  of  one 
hundred   and  sixty  acren  in  the  possession  of  Ash,  is 
clear  and  indisputable.    Her  right  to  dower  in  the  land 
purchased  by  her  husband  from  Holeman,  and  conveyed 
to  him  by  Petty,  depends  first  upon  the  question  wheth- 
er or  not  the  creditors  of  the  vendor,  to  whom  the  ven- 
dee executed  his  notes,  had  the  vendors  lien  upon  the 
land  for  the  payment  of  the  purchase  money ;  and  in 
the  second  place,  if  no  such  lien  existed,  did  the  execu- 
tion  of  the  mortgage  by  the  husband  to  the  vendors 
creditors  have  the  efifect  of  depriving  the  wife  of  dow- 
er as  against  rights  under  that  mortgage. 
The  wife's  right  of  dower,  is  subordinate  to  the  ven- 
The  right  of  a  dors  lien  for  the  purchase  money,  because  the  lien  is 
in  lands  or  tab.  coeval  with   the  husband's  right  to  the  land,  and  he 
Uw 'o/^the*  TOdh  acquires  his  title  subject  to  the  lien.    As  the  title  and 
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the  lien  origiuaie  at  the  same^time,  the  husband  never  M'Gluiii,  dio. 
has  any  right  either  equitable  or  legal  unincumbered  by  Habhs. 
the  lien,  and  the  wife's  right  of  dower  is  therefore  sub-  dor  of  the  land 
ject  to  the  same  incumbrance.  But  where  no  lien  for  band  bui^ whea 
the  purchase  money  exists,  and  the  husband  acquires  a  }]jfr,t'°a*'^conT«y' 
clear  and  unincumbered  title  to  the  proper,  the  right  «nce  and  givai 
of  the  wife  to  dower,  is  not  affected  by  the  fact,  that  thona  paraona  k 
the  original  consideration  has  not  been  actually  paid.       ibe^aiid' V  m- 

In  ibis  case,  the  purchaser  paid  the  purchase  money  Jjyj^  hU^wiSow 
so  far  as  the  vendor  was  concerned,  by  the  execution  i  ■  entiUed  to 
of  his  notes  for  the  amount,  to  the  vendors  creditors. 
No  responsibility  for  the  amount  rested  upon  the  ven* 
dor ;  his  debts  were  paid,  and  so  far  as  he  was  interest* 
ed  in  the  transaction,  the  effect  was  the  same,  that  it 
would  have  been,  had  the  purchaser,  instead  of  execu* 
ting  his  notes  to  the  creditors,  paid  them  the  amount  in 
money.  The  vendors  lien  therefore  was  extinguished, 
and  was  not  transfered  by  operation  of  law  to  his  cre- 
ditors, nor  was  there  any  contract  between  the  parties, 
Ihat  the  creditors  should  have  the  benefit  of  the  lien  to 
secure  the  payment  of  their  debts.  Indeed  it  is  appa- 
rent that  they  did  not  rely  upon  it,  as  they  procured 
the  vendee  to  execute  a  mortgage  for  that  purpose  up- 
on that,  and  also  another  tract  of  land,  which  would 
have  amounted  to  a  waiver  of  the  lien,  if  the  debt  had 
still  been  due  to,  and  the  arrangement  made  with  the 
vendor. 

The  acceptance  of  other  or  additional  security  by  a  JJ^o,£J^f  ^"J^ 
vendor,  amounts  to  a  waiver  of  his  equitable  lien.  That  tioaai  aeeurUr 
no  lien  exists  where  a  purchaser  executes  his  note  to  a  i/nd'lia^a  waiTor 
third  person,  at  the  instance  of  his  vendor,  was  decided  urd^r^amt 
in  the  case  of  (CoUard  vs  Sea$uonds,  9  B.  Monroe^  !265,)  ^'^^'  ^'^ 
which  is  an  authority  expressly  applicable  to  this  case 

Unless  therefore  the  execution  of  the  mortgage  by 
the  husband,  in  view  of  the  circumstances,  under  which  ^^•ra  a  teodor 
it  was  made,  precludes  the  wife  from  asserting  a  claim  takeaaiiK>rt«a«a 
to  dower  in  opposition  to  the  rights  confered  by  it,  she  2i  \ba*daeVof 
•8  entitled  to  dower  in  the  land  conveyed  by  Petty,  to  J^j^® ^^  ^  J  ^J^i 
ber  husband.  The  deed  to  the  husbandi  and  the  mori*  Misin  i  a  Uia 
Vol.  XII  34 


Digitized  by 


Google 


288  ^  BEN.  MONROE'S  REPORTS. 


d39.> 


M'Cldkr,  &c.  girge   which  he  execule(f  bear  the  same  date;  and  aK 
Habrii.        though   it  is  not  proved  expressly,   that  the  deed  was 

bn^nd~as  en^  made   bjT  an  agreement,  that  the  mortgage  should  be 

nwn  hi3*deaih  immediately   executed,   it  may   be  fairly  inferred,  that 

V  ll*'^^-^"  ^^^  such  was  the  fact. 

stfeie,  4  Mon,  The  effect  of  a  deed  and  mortffaffe  executed  under 
such  circumstances,  has  been  the  subject  of  conflicting 
adjudic;^tions.  It  has  been  held,  that  the  husband  was 
not  sufficiently  seized  by  such  an  instantaneous  passage 
of  the  title,  in  and  out  of  him,  to  entitle  his  wife  to 
dower  against  the  mortgagee:  (Maberry  vs  Brien  4*^., 
15,  Pettrsy  Rep.  22;  Stowe  vs  Tift^  15,  John  Rep, 
4S5 ;  Clark  vs  Mier,  14,  Mass.  Rep.  852.)  On  the  oth- 
er hand,  it  has  been  decided  by  this  Court,  in  the  case  of 
(Tevis  vs  Steele^  4  Monroe  339;)  which  was  a  case,  sub- 
stantially similar  to  the  present,  that  the  husband  was 
beneficially  seized,  and  the  wife  entitled  to  dower.  That 
case  establishes  the  doctrine,  that  instantatneous  seiz. 
in,  is  not,  per  se  inconsistent  with  the  clai  m  of  dower 
but  that  any  beneficial  interest,  in  the  husband  no  mat- 
^  ter  how  slight  or  fleeting,  will  create  a  right  of  dower  ; 
denying  it  only  where  the  grantee  performs  the  part  of 
a  trustee,  and  is  the  medium  merely,  through  which  an 
interest  passes  to  other  persons.  The  case  was  decided 
upon  mature  deliberation,  and  after  a  careful  examina- 
tion of  the  conflicting  opinions  of  other  Courts.  We 
consider  the  question  therefore  authoritatively  settled  in 
favor  of  the  right  to  dower,  and  that  consequently 
Mrs.  Harris  is  entitled  to  dower  in  all  the  land  embrac- 
ed in  the  mortgage.  The  decree  rendered  was  there- 
fore to  her  prejudice,  and  must  be  reversed  upon  her 
cross  errors. 

Wherefore  the  decree  is  reversed  upon  the  cross  er- 
rors of  the  defendant,  Edith  Harris,  and  cause  remand- 
ed, that  dower  may  be  assigned  her  in  both  tracts  of 
Jand,  and  for  further  proceedings  for  that  purpose,  con- 
sistent with  this  opinion. 

Lindsey  and  Hard  for  plaintiff's  Kavanaugh- for  de- 
^ndant. 
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Brent  &   Co.  vs  Cook. 

Error  to  the  Mason  Circuit  Court. 
Limitations f  Merchants  Accounts. 
JouGB  CseNSHAW  dekveied  tbe  opiaion  of  the  Court 

This  is  an  action  of  assumpsit,  instituted  by  the  ap*. 
pellants  against  the  appellee  for  goods,  wares,  and  mer*> 
chandise;  and  the  only  question  whtch  we  are  called 
iipoo  to  decide,  arises  under  tbe  plea  of  non-assumpsit 
Wfthiii  one  year  next  before  the  oommencement  of  the 
suit. 

The  law  and  facts  of  the  case  were  submitted  to  the 
Court,  and  it  gave  judgment  against  the  appellee  for 
so  much  of  the  appellant's  account  only,  as  had  been 
made  with  the  appellee  within  twelve  months  before 
suit  brought. 

The  appellants  have  brought  the  case  to  this  Court, 
by  writ  of  error;  and  it  is  insisted  by  them  that  the 
Circuit  Court  erred  in  not  giving  them  judgment  for 
the  whole  amount  of  their  account — the  goods,  as  they 
contend,  having  been  sold  upon  a  credit  of  twelve 
months,  and  the  suit  having  been  brought  within  a  year 
after  the  account  became  due.  The  account  commenc- 
ed on  the  8th  of  May,  1848,  and  terminated  in  Novem- 
ber, 1849,  and  the  suit  was  Instituted  on  the  2ith  of  A- 
pril,  1850. 

It  was  proved  that  it  was  the  custom  of  the  appeU 
lants,  to  sell  their  goods  to  their  customers  upon  a  cred« 
it  of  twelve  months,  and,  that  this  custom  was  gener* 
ally  understood  by  those  who  were  in  the  habit  of 
dealing  with  them,  and  was  generally  understood  and 
known  in  the  neighborhood.  But,  it  was  not  proved 
that  the  appellee  had  had  any  previous  dealings  in  the 
store  of  the  appellants,  or,  that  be  was  appiised  of  their 
eottom. 


Assumpsit, 
Case  57. 

Stptember  30. 
Cnie  stated 
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****'*»•*  ^^'       ^^  ^^^  goods  were  in  Tact  sold  and  purchased  upn  a 

Cook.         twelve  months  credit,  none  of  the  account  was  barred 

Where  jooda  are  by  the  Statute  of  limitations^  as  the  suit  was  brought; 

■old  on  •  credit  o    ^ 

if    salt    be  within  twelve  months  from  the  time  that  the  price  of 

the°e\piration^of  ^^e  first  article  charged  in  the  account  became  due. 

Ixpfrdtion  Sf  tl  ^"^»  '*  ^^®  P^^^^  sufficient  to  establish  the  fact  that 

credit uieitatuie  these  goods  were  sold  upon  a  credit  of  twelve  months? 

no  bar.  We  think  not.    Besides  the  absence  of  proof  that  the 

appellee  knew  any  thing  of  the  custom  of  the  appelU 

ants  to  sell  upon  a  credit  of  twelve  months,  the  proof  is 

of  a  character  so  vague  and  uncertain,  that  it  is  hard  ta 

say  what  is  its  true  import. 

Is  it  meant  that  there  was  a  mutual  tacit  understand- 
lostom  of 't  ?•  '^^S  between  the  appellants  and  their  customers^  that 
vendor  of  foods  ^^^  appellants  were  bound  to  wait  with  them  twelve 

to  wait    twelve  ^'^ 

months  with  months  for  the  goods  purchased  by  them,  or,  is  it  meant 
aeeounu  "with  simp^,  that  it  was  the  custom  of  the  appellants  to  tn- 
wiTi  not  be  Mffi!  ^^^ff^  ^^^'^^  customers  for  that  lengbt  of  time,  without 
cioni  proof  of  a  beiuff  absolutelv  bound  to  do  so?     We  apprehend  that 

contract  to  do  so     .      ^        ^  "         ,  ,  ,  if  i, 

with  a  particular  the  proof  means  nothing  more  than,  that  the  appellants 
oeoiaiirVhenlt  ^^re  in  the  habit  of  indulging  their  customers  for 
uJTt  th"e^pnr*chM  twelve  months  for  the  goods  purchased  by  them,  and 
er  had  dealt  with  not  that  there  was  a  mutual  implied  agreement  be- 
the  merchant  b«   ^  ,  j  ..     .  .  H   ^  .l  j 

lore  and  knew  tween  them  and  their  customers  that  the  goods  were 
hia  ottitom.        ^^jj  ^^j  brought  upon  this  credit.    One  of  the  witness- 
es says,  'Hhey  made  no  bargain  to  wait  twelve  months 
for  their  accounts,  but  it  was  their  custom  to  present 
them  but  once  a  year.*' 

Notwithstanding  this  custom  of  the  appellants  to 
wait  with  their  customers  twelve  months,  we  appre. 
hend  that,  if  within  the  twelve  months,  one  of  their 
customers  was  about  to  fail,  they  would  be  surprised  to 
be  told  that  they  could  take  no  steps  by  suit  to  recover 
the  amount  of  his  account,  until  the  year  should  expire. 
But,  whatever  may  be  the  meaning  of  this  custom,  we 
do  not  think  that  the  proof  in  this  case  is  sufficient  to 
authoriise  this  Court  to  say  that  the  Gircuit  judge  erred 
fad  the  conclusion  to  which  he  came.  It  is  a  matter  of 
(act,  and  not  of  law,  whether  the  goods  were  sold  to 
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the  appellee  upon  a  twelve  month  credit.    By  agree-      GRuitor'a 
ment,  the  law  and  facts  of  the  case  were  submitted  to      '*«*"^»^'*<'- 
the  judge,  and  he  determined  that  all  the  account  was  Ghpndt,    drc 
barred,  except   that  part  of  It  which  had  been  made 
within  twelve  months  before  the  institution  of  the  suit, 
and  we  cannot  say  that  he  erred  in  the  determination. 

Wherefore  the  decree  is  affirmed. 

H,  Taylor  for  plaintiff;  Hord  for  defendant, 


Grundy's  Heirs  &c.  t?^  Grundy,  and      Chamcbry. 
Beam  vs  Grundy  s  heirs,  &c.  q^^  gg 

Writs  of  error  to  tub  Nelson  Circuit. 

Surplus  Land.    Mistakes.    Interest.  Septmb^r  90. 

JuD«s  C&KK SHAW  delivered  the  opinion  of  the  Court. 

Zachariah  Hobbs,  deceased,  owned  in  his  lifetime  a  stated, 
tract  of  land  in  the  county  of  Washington,  supposed 
to  contain  500  acres;  and,  after  having  sold  53  acres 
of  the  tract  to  Jesse  Hobbs,  he  died,  and  the  remainder 
of  the  tract  descended  to  his  only  child,  Lucy  Grundy. 
And  In  1829,  Lucy  Grundy  and  her  husband,  Joseph 
Grundy,  conveyed  the  said  remainder  of  the  said  tract, 
supposed  to  be  447  acres,  to  Samuel  Grundy  at  $6  per 
acre.  In  1835,  Samuel  Grundy  sold  the  same*  to  David 
Beam,  for  the  sum  of  $4000,  and  in  1839,  made  him  a 
deed  of  conveyance  therefor.  Joseph  Grundy,  died  ia 
1844,  and  his  M^idow,  the  said  Lucy,  in  April,  1848,  in- 
stituted suit  in  the  Nebon  Circuit  Court,  against  the 
ttecutors  heirs  and  devisees  of  said  Samuel  Grundy,  and 
against  said  Beam  and  John  Thomas,  who  were  in  pos* 
MMion,  alleging  that  she  had  recently  ascertaioad  that 
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GRUjfDY's  there  wns  a  considerable  surplus  in  the  tract,  and 
w  claimmg  compensation  therefor.     In  the  progress  of  the 

GnvsDY,  &«.  gyn  ^j^g  jjjjjj  ^j^g  surveyed,  and  a  surplus  of  101  acres 
add  26  poles,  ascertained  to  exist. 

The  executors  and  heirs  of  Samuel  Grundy  make 
their  answer  a  cross  bill  against  Beam,  in  which  they 
allege,  substantially,  the  ignorance  of  said  Samuel  of 
the  existence  of  said  surplus,  and  that  they  knew  noth- 
ing ot  it  until  sued  by  said  Lucy.  They  charge  that 
their  ancestor  sold  to  Beam  at  $9  per  acre,  and  was  not 
paid  for  all  the  land  in  the  tract  by  more  than  100  acres, 
and  that  the  surplus  was  conveyed  to  Beam  by  mis- 
take— the  entir^t  boundary  having  always  been  estima- 
ted to  contain  what  the  original  survey  called  for,  to- 
wit,  500  acres,  when,  in  truth,  it  contained  more  than 
600  acres. 

Lapse  of  time  is  relied  upon  by  the  defendants  to  the 
original,  and  by  the  defendant.  Beam,  to  the  cross  bill; 
and  it  is  insisted  by  him,  that  the  sale  to  him  was  in 
gross,  being  for  a  tract  of  land  described  in  the  deed  to 
him  as  a  tract  containing  500  acres  more  orlessy  with  a 
specific  boundary. 

There  is  a  surplus  of  101  acres  and  26  poles,  and,  un^ 
li  19  immaterini  ]ess  it  appears  that  the  parties  intended  to  risk  thequan- 

xrheiher  a    sale  .^'^  ..,,...  ..... 

of  land  be  b  y  tity,  Whatever  It  might  be,  it  is  immaterial  whether  the 

i^oRB^Tcouru"  sale  was  by  the  acre  or  by   the  tract  as  containing   by 

rci?cv«f  wi^ere  survey  SO  many  acres.     Where  sales  are  made  by   (he 

the  parties  labor  acre,  a  less  surplus  or  deficit,  it  is  true,  will  induce   the 

mistake  as  to  the  Chancellor  to  afiford  relief,  than  where  they  are  made 

?harquaDiiry"is  by  the  tract,  supposed  to  Contain,  or  as  containing   by 

raav  be  ih^yVcas  survey,  SO  many  acres.     But   whether  sales  are  made 

onably     infeied  by  the  acre  or  in  c^ross,  courts   of  chancery   will  give 

relief,  if  it  appears  that  the  parties  were  under  a  palpa. 

ble  mistake  as  to  the  quantity  mentioned,  and  that  that 

quantity  is  beyond  what  they  intended  to  risk,  or,   is 

less  or  more  than   '*  might  be  reasonably  calculated  on 

as  within  the  range  of  ordinary  contingency."    We  are 

satisfied  that,  in  this  case,   the  parties  were  under  a 

gross  mistake  as  to  the  number  of  acres  in  the  tract. 
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The  locality,  and  price  of  the   land,   Ihe  large  excess,       Grcndt's 
«Qd  the  times  at  which  the  sales  were  made,  and   the  v9 

facts  that  the  title  papers  had  all  described  the  land  as  Gru*^»t^_^ 
a  tract  containing  by  survey  500  acres,  and  that  it  was 
so  known  and  estimated  in  the  neighborhood,  forbid  our 
coming  to  any  other  conclusion,  if,  therefore,  lapse  of 
time  does  not  constitute  a  bar,  the  complainants  upon 
the  original  and  cross  bills  are  entitled  to  relief. 

It  is  contended  by   the   counsel   of  Beam,  that,  al-  ^f  nin°V^na' 
though  in  cases  of  fraud,  time  does  not  begin  to  run  un-  ciHims  for  mi^- 

.1.7.  r     .        V  1  L      .  I  I        <a^«  ""^'^    *^    *• 

til  the  discovery  of  the  iraud,  such  is  not,  and  ought  discoTered. 
not  to  be,  the  rule  in  cases  of  mistake.  It  is  conceded 
by  the  counsel  that,  as  the  law  is  laid  down  in  the  case 
of  Crane  vs  Prather^  {Ath  J.  /.  Marshall,  77,)  the  rule 
is  applied  to  mistakes  as  well  as  fraud ;  but  it  was  ur- 
ged in  argument,  that  this  is  the  only  case  which  recog- 
nizes this  doctrine,  and  we  are  respectfully  asked  to  re- 
view it. 

We  have  done  so,  and  find  the  same  doctrine  recog- 
nized in  several  other  cases,  and  also  in  Story's  Equity. 

We  are  of  opinion,  therefore,  that  the  statute  of  li- 
mitations which,  in  these  cases,  is  five  years,  did  not 
commence  running  until  by  the  exercise  of  ordinary  di- 
ligence the  discovery  of  the  mistake  was  made,  or  until 
it  otight  to  have  been  made.  ^^^^         .- 

Lucy   Grundy  states  that  she  did  not,  until  a  short  unites  wUh  her 
time  since,  discover  the  surplus.    This  is  a  very  loose  c  o  nveyance  of 
and  indefinite  statement.     What  she  means  by  a  short  pfJa^Js^'cJfnTSy'l 
time,  may  be  more  than  five,  more  than  ten  years ;  and,  f.<^»   ^\^  limiu- 
after  such  a  lapse  of  time  as  intervened  between  the  run  against  her 
conveyance  to  Samuel  Grundy,  and  the  institution  of  the  au^lus^I^o 
her  suit,  her  right  to  recover,  if  it  depended   upon  so  shrbeclmc^du! 
vague  and  uncertain  a  statement,  might,  and  would  be,  coveru 
very  questionable.     But,  within  five  years  before  she 
commenced  her  suit,   she  was  sW\\^  feme  covert  \  the 
land  which  was  sold  was  her  land,  and,  for  the  surplus 
which  was  conveyed  by  her  and  her  husband,  she  in  her 
own  right,  and  not  as  administratrix  of  her  husband   is 
entitled   to  recover,   if  entitled  to  recover  at  all.     If, 
therefore,  she  had   known  of  the  surplus  in  her  hus- 
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Grundt's       band^s  lifetime,  the  statute  of  limitations  would  not 
v8*     '      have  commenced  to  run  against  her,  until  she  became 

Oruwuy,  Ac,  discovert,  and  her  suit  having  been  commenced  within 
five  years  after  the  death  of  her  husband,  she  is  not 
barr«d  by  the  statute  of  limitations. 

The  question  now  occurs,  whether  the  claim  for  the 
same  surplus,  set  up  by  Smuel  Grundy's  heirs  and  exe- 
■cutors  in  their  cross  bill  against  Beam,  is  barred  by 
time.  The  council  of  Beam  assumes  that,  although 
the  complainants  allege  that  they  did  not  discover  the 
surplus  until  sued  by  Lucy  Grundy,  they  do  not  state 
that  their  ancestor  acquired  no  knowledge  of  it  after  his 
conveyance,  and,  consequently,  he  may  have  Icnown  it 
before  his  death.  But  they  allege  that,  by  a  survey  re- 
cently made,  it  was  ascertained  that  the  boundary  con- 
tains *^upwards  of  one  hundred  acres  more  than  Sam- 
uel Grundy  ever  knew  or  believed  or  supposed  was  con* 
tained  in  said  boundary.**  And  they  state  that  they 
were  ignorant  of  the  surplus  until  sued  by  Lucy  Grun- 
»dy.  These  allegations  we  esteem  sufficient  to  show^ 
«that  the  discovery  was  made  within  five  years  before 
their  suit,  and  according  to  the  principle  laid  down  in 
the  case  of  Crai^  vs  iPra^Aer,  4^.,  supra  the  statute 
of  limitations  interposes  no  bar,  unless  the  mistake 
aught  to  have  been  discovered  more  than  five  years  be« 
fore  the  commencement  of  their  suit. 

In  the  case  of  Ewin  vs  Ware^  4^.,  3  B.  Monroe^  65, 

Where amUtakc  |t  said,   that  the  statute  of  limitations  "should  be  an- 

nldiBcovered  or  ' 

«iight  t  o  have  plied,  whenever  the  mistake  had  been,  or  aught  to  have 
br^t  h  e  ^Tendor  ieen^  discovered  more  than  five  yeais  before  the  com. 
PS  before  fu?t  mencement  of  the  suit."  Relief  was  refused  in  that 
bronjhiio  recov  cag^^  because,  in  the  language  of  the  Court,  "the  factj 

er  for    eurplus  ^    ,  '         ,  ,  .  , 

Und  the  cban-  Strongly  oonduced  to  show  that  the  complemant  was 
fraiit\elif f.  °^^  appriz^of  the  surplus  five  yeais  at  least  before  he  set 
up  his  claim,  and  that  he  had  reason  to  believe  (as  it 
seemed  probable,)  at  the  date  of  his  conveyance,  that 
there  was  a  surplus  tn  the  tract,  and  that,  continuing  to 
reside  in  the  neighborhood,  he  aught,  as  a  reasonably 
vigilant  man,  io  have  ascertained  the  existence  and  ex* 
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tent  of  the   surplus,  and  especially,  as  others  in  the      h**"**!!!* 
neighborhood  had  knowledge  of  it  from  about  the  date  v$ 

of  his  conveyance  to  Anderson,  and  seemed  to  have  no  ^^^""^^    ^^' 
motive  for  concealing  the  fact". 

It  appears  that,  by  the  title  papers  in  regard  to  the 
land  in  controversy,  the  survey  has  always  been  called 
and  known  as  a  survey  of  5(K)  acres,  and  there  is  no 
good  reason  to  suppose  that  Samuel  Grundy  ever 
knew  or  believed,  that  there  was  a  surplus  in  the  tract. 
It  is  truetthathe  and  his  representatives  continue  to  re- 
side in  the  vicinity  of  the  land,  and  they  might  have 
ascertained  the  surplus,  but  there  is  nothing  to  show 
that  they  had  ascertained  it,  or  even  suspected  a  sur- 
plus until  the  original  suit  was  brought.  And  there  is 
no  testimony  to  show,  that  it  was  known  in  the  neigh- 
borhood by  more  than  one  man,  Gregory,  He  says 
that  some  10  or  12  years  prior  to  the  time  of  giving  his 
deposition,  he  surveyed  the  land  with  "Wm.  Knott  as 
surveyor,  and  they  made  it  contain  615  ncres."  It  does 
not  appear  at  whose  instance  he  and  Knott  made  this 
survey ;  whether  Knott  resides .  in  the  neighborhood ; 
nor,  whether  he  or  Knott  ever  made  known  to  others 
the  fact  which  they  had  ascertained.  It  would  seem,  it 
is  true,  from  the  question  which  elicited  this  part  of  his 
deposition,  that  the  complainants  might  have  been  in- 
formed of  it,  but  at  what  time  does  not  appear.  Con« 
sidering  the  time  at  which  this  survey  was  made,  we 
conclude  that  Beam,  must  have  been  residing  upon  the 
land,  and  that  the  probability  is  stronger  that  he  knew 
of  its  being  made,  than  that  Samuel  Grundy  knew  it. 

The  facts,  therefore,  which  appeared  in  the  case  in  3 
B.  MonroCf  supra^  do  not  exist  in  this  case.  The  com- 
plainants have,  it  is  true,  continued  to  reside  In  the 
neighborhood  of  the  land,  but  it  does  not  appear  that 
they  or  their  ancestor  suspected  or  believed,  that  there 
was  a  surplus  in  the  tract.  There  was  nothings  there- 
fore, to  prompt  them  to  take  any  steps  to  ascertain  the 
certain  number  of  acres  which  the  tract  contained. 
Had  not  the  suit  of  Lucy  Grundv  been  instituted,  wc 
VouXII.  '35 
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H*''" A*       perceive  nothlnjr  to  induce  the  conclusion  thnt  we  should 

x«  ever  have  heard  of  a  suit  on  the  part  of  the  complain^ 

■Obuxit,    Ac   jjjj^g  jQ  ii^g  cross  bill  for  the  surplus  land.     But,  heing 

sued  themselves,  they  turn  to  their  ancestor's  vendee 

for  the  same  surplus. 

If  they  or  their  ancestor  believed  that  a  surplus  ex- 
existed,  they  ought  to  be  required  to  have  used  ordina-* 
ry  vigilance  to  ascertain  it;  and  such  is  the  rule  which 
is  recognized  and  approved  in  the  cases  of  Crane  vs 
Prather  4-c.,  and  of  Ewin  vs  Ware  4"C.,  supra. 

In  the  former  case,  the  suit  was  not  instituted  under 
eleven  years  after  the  conveyance  from  Crane  to  Prath-* 
er.  Prather  conveyed  the  same  tract,  with  the  same 
boundary,  to  Thompson,  and  Thompson  sold  the  same» 
with  the  same  description,  to  three  persons,  who,  in 
dividing  it,  ascertained  the  deficit.  Neither  party  had 
any  reason  to  apprehend  a  deficit  until,  for  the  purpo- 
ses of  a  division,  the  land  was  surveyed  ;  and  iieuce, 
it  was  decided,  that  there  had  been  no  l«chea  in  not  as- 
certaining the  deficit  sooner.  So  with  Grundy  and  his 
representatives — they  had  no  reason  to  apprehend,  so 
far  as  shown,  that  there  was  a  surplus,  until  they  were 
sued  by  Mrs.  Grundy.  There  was,  therefore,  nothing 
to  induce  them  to  take  any  steps  to  find  out  the  true 
quantity,  when  they  thought  it  was  correctly  slated  in 
the  title  papers.  We  are  of  opinion,  therefore,  that 
the  complainants  in  the  cross  bill  are  entitled  to  re- 
lief. 

It  has  been  contended  by  counsel,  that  the  surplus 
had  been  ascertained  and  settled  in  the  lifetime  of  Sam, 
Grundy,  but  there  is  no  admission,  (as  supposed.)  nor 
proof  that  such  is  the  fact. 

The  Circuit  Court  was  of  opinion,  that  the  complain* 
ants  in  the  original  and  cross  bilk,  were  entitled  to  re* 
liefy  and  decreed  upon  both  bills  the  same  amount  of 
compensation,  and  this  amount  was  ascertained  by  the 
contract  price  between  Joseph  Grundy  and  wife,  and 
Sam.  Grundy,  and  interest  thereon  ta  the  time  of  ren* 
dering  the  decree.    The  price  stipulated  in  the  two 
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sales   being  dlfTerent,   the   measure  of  compensation     u"^**l!* 
should,  of  course,  be  different.    The   price  stipulated  m 

between  Joseph  and  Sam.  Grundy  was  six  dollars  per  5?I!LEIi— *?• 
acre,  and  that  between  Sam.  Grundy,  and  Beam,  being 
$4000  for  the  whole  tract  sold,  was  at  the  rate  of 
#S  94f  per  acre.  The  surplus  is  101  acres  and  26 
poles.  In  ascertaining  the  amount  for  which  Mrs. 
Grundy  is  entitled  to  a  decree,  the  surplus  should  be 
t^lcubited  at  $6  per  acre,  and  at  $8  94|-  per  acre  to  as- 
certain the  amount  which  the  executors  of  Sam.  Grun- 
dy are  entitled  to. 

The  only  remaining  question  is,  whether  interest 
should  be  given  upon  their  respective  amounts  from  the 
time  of  the  respective  deeds  or  contracts.  And  we  are 
of  opinion  that,  under  the  circumstances,  it  should  not 
be  given.  The  rule  of  compensation  was  investigated 
in  the  case  of  Meriuyther  vs  Lewis^  (9  B,  Mon.,  163,) 
and  no  case  was  found  requiring  as  a  general  rule  that 
interest  should  be  given.  The  case  of  Rogers  vs  Gar* 
nett^{4  Mon.  271,)  is  there  referred  to,  in  which  it 
is  said  that,  whether  relief  should  be  had  **by  a  re>con- 
veyance  of  the  surplus,  or  compensation  at  the  con- 
tract price,  or  at  the  present  value,  would  depend  upon 
circurastances.''  And  the  Court  add,  **It  is  clear  thai 
the  principle  thus  laid  down,  excludes  from  considera- 
tion, both  interest  upon  the  contract  price,  and  rent  for 
the  use  of  the  land,  unless  the  circumstances  of  the  case 
should  make  one  or  the  other,  an  equitable  ground  of 
charge,  and  even  then  it  would  seem  that  this  equity 
should  operate  only  upon  the  question,  whether  the 
vendor  should  have  the  land  itself,  or  its  contract  price, 
or  its  present  value." 

We  have  determined  that  as  a  matter  of  law,  the  The  meatnref  of 
complainants  of  both  bills  are  entitled  to  relief.  But,  fhT^AX'I'^^for 
surely,  claims  which  have  lain  dormant — one  for  at  Jeyed**«hali  *^b« 
ieast  seventeen  years,  and  the  other  for  at  least  thir-  tb^  ?f'^^^  ?•' 
teen,  can  demand  from  the  chancellor  no  particular  fa-  ber  or  a  res  ia 
vor.  After  so  great  a  lapse  of  time,  it  may  be  impossi-  jn?eTc«7fo*iI!"h 
Ut  to  prove  many  of  the  faats  which  atteaded  th*  traa-  ti«*M  i*»*  •^ 
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GtuKi>T*i      sactions,  or  transpired  afterwards,  which  miffht  destroy 
va  the   right  of  recovery   entirely.    As  a  matter  of  law^ 

Qhundy  Ac.  ^pg^  Grundy,  whilst  a  feme  covert,  was  bound  to  no  dil- 
STBiretion"  under  ''g^nce,  and  could  be  guilty  of  no  laches^  nor  can  be  held 
COT  oMhe^'cMe  responsible  for  any  negligence  of  her  husband ;  yet, 
m&jr  think  it  who  doubts  but  that,  in  fact,  she  was  as  free  to  act  in 
^"*     **  search  of  this  surplus  when  covert,  as  when  discovert, 

or  that  her  husband  would  have  agreed  to  unite  with 
her  in  a  suit  to  recover  her  rights.  And,  at  no  timef 
since  the  sales  and  conveyances  were  made,  was  it  out 
of  the  power  of  any  of  the  parties  to  ascertain  the 
numlef  of  acres  in  this  tract  of  land.  Nothing  was  ne- 
cessary but  a  surveyor,  chain-carriers,  and  compass. 
They  laid  by,  and  failed  to  make  an  effort  for  the  dis- 
covery. True,  that,  in  accordance  with  what  we  un- 
derstand to  be  the  settled  law,  we  decide  that  compen- 
sation must  be  made,  but,  when  called  upon  to  increase 
this  compensation  by  the  addition  of  interest,  we  have 
a  right  to  look  into  the  circumstances,  and  if  they  do 
Interett  in  this  not  favor  the  call,  to  refuse  it. 

t^rumcTo/fiU  As  a  general  rule  a  party  ought  not  to  be  bound  to 
i"e  bUU  '"^*^^'  pay  interest  until  he  is  in  default,  and  can  it  be  said  that 
he  is  in  default  until  it  is  ascertained  that  he  ought  to 
pay  ?  We  think  not«  It  may  be  said  that  the  vendor9 
had  the  use  of  the  land,  and,  therefore,  they  ought  to 
account  for  interest.  But  it  may  be  replied,  that  it  is 
by  no  means  certain  that  the  vendees  have  received  a 
single  dollar  more  profit  by  having  In  possession  the 
whole  tract,  than  if  they  had  possession  of  the  remain* 
der  only,  after  deducting  the  surplus.  A  vendee  in 
.  possession  has  a  I'ight  to  surrender  the  surplus  off  one 
side  or  end  of  the  tract,  which  it  is  probable,  in  a  tract 
of  the  size  of  this,  has  not  added  any  thing  to  his  in* 
come.  Besides,  it  is  contrary  to  the  policy  of  the  law^, 
to  encourage  men  to  sleep  upon  their  rights  with  the 
expectation  that  they  can  wake  up  at  any  remote  pe- 
liod  of  time,  and  receive  the'  same  countenance  from 
the  Courts  as  is  extended  to  the  vigilant ;  and  this,  to 
'  tkt  disturbance  of  the  tranquility  qf  the  conummi^y. 
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the  peace  and  happiness  of  fnmilies,  and,  it  may  be,  to       Grundy's 
the  ruin  of  some  who  had  long  reposed  in  fancied  safe-  ^i 

iy  and  security.  We  think  that  in  cases  like  this,  Q«t?wdt,  Ac. 
where  one's  rights  can  be  ascertained  at  any  day^  and 
where  there  has  been  such  long  delay,  it  is,  in  general, 
extending  the  rule  far  enough,  to  allow  a  recovery  of 
the  contract  price  at  any  time  within  five  years  from 
the  discovery  of  the  mistake.  It  may  be  worthy  of  en- 
quiry, whether,  under  ordinary  circumstances^  it  would 
not  be  a  safe  and  wholesome  rule,  to  compel  a  party  to 
make  the  discovery  within  five  years,  upon  pain  of  for- 
feiting his  claim.  Nothing  is  more  harassing  and  vex- 
atious, than  to  have  our  security  suddenly  disturbed  by 
the  unwelcome  salutation  of  a  dormant  claim. 

We  think,  therefore,  that  interest  upon  the  respec- 
tive amounts  arising  from  the  surplus,  should  be  calcu- 
lated only  from  the  time  of  filing  the  respective  bills. 
But,  Beam  must  be  allowed  to  make  his  election  to  pay 
the  money,  or  surrender  to  Grundy's  heirs  and  devisees 
the  amount  of  the  surplus,  to  be  laid  off  at  one  side  or 
end  of  the  tract. 

Wherefore  the  decree  of  the  Circuit  Court  upon  the 
bill  and  cross  bill,  is  reversed,  and  the  causes  remanded, 
that  a  decree  may  be  rendered  in  conformity  to  this 
opinion. 

>  Qrigsby  and  Thurman  for  Grundy's  ex*or.;  B.  Mon^ 
roe  and  Wickliffe  (or  hucy  Grundy;  B.  Hardin  and 
Reed  for  Beam. 
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Chancery. 
Cast  59. 

Oclohtr  1. 
Case  itated. 


Colter  vs  Morgan's  adm'rs. 

Error  to  the  Washington  CiBcuit. 

Sheriffs,     County  Lei^y.    Interest.    Presumption^ 
Chief  Justice  Simpson  delivered  the  opinion  of  the  Court 

Yaoer,  was  qualified  as  a  deputy  of  Vincent  Mor-' 
gan,  the  sheriff  of  Washington  county,  and  executed 
to  his  principal  with  Colter,  and  others  as  his  sureties  a 
bond  of  indemnity,  conditioned  that  he  should  perform 
all  the  duties  of  deputy  sheriff,  from  the  February,  Coun- 
Court  1835,  until  the  February,  County  Court  1837^ 
being  the  term  for  which  Morgan,  was  commissioned 
as  sheriff,  and  save  Morgan,  harmless  and  indemnify 
him  against  all  losses  or  liabilities,  which  might  arise 
from  the  misfesance  or  malfeasance  of  said  deputy, 
and  should  in  all  things  well  and  truly,  perform  the  du- 
ties of  deputy  sheriff,  in  each  and  every  particular,  as 
required  by  law.  The  bond  was  executed  on  the  24th 
day  of  March,  1835. 

Morgan,  having  died,  this  action  was  brought  by  \\\s 
administrators  against  Colter,  on  said  bond  of  indemni* 
ty,  and  the  breaches  aj^signed  in  the  declaration  are, 
first,  that  at  the  April,  term,  1836,  of  the  WashinstoD 
County  Court,  the  said  Court  in  pursuance  of  an  act  of 
assembly  approved  the day  of 1836,  au- 
thorizing the  Court  to  levy  on  ad  valorem  tax,  ordered 
that  the  sheriff  should  levy  and  collect  twenty-five 
cents  on  each  and  every  $160,  at  the  ad  valorem  valua- 
tion on  the  property  of  the  people  of  Washington  coun- 
ty, as  assessed  by  the  commissioners  for  that  year,  and 
that  as  deputy  sheriff,  he  had  collected  under  this  or-* 
der,  the  sum  of  $3268,  21  cents,  which  he  had  failed  to 
pay  ovfer.  Second,  that  at  the  October,  term,  1835,  the 
County  Court  had  levied  on  each  and  every  tithable  the 
sum  of  fifty  cents,  and  that  12  9T  tithables  were  placed 
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in  the  hands  of  said  deputy,  on  which  he  collected  the 
sum  of  $580  50,  which  he  had  failed  to  pay  over* 
That  in  consequence  of  these  defalcations,  Morgan,  and 
bis  sureties  had  been  sued,  and  a  judgment  recovered 
against  them  for  $13  15,  subject  to  two  credits  of  $30» 
and  $89,76  cents,  which  judgment  had  been  paid  by 
Morgan,  and  his  sureties. 

Issues  were  joined  by  the  parlies  on  the  pleas  of  non 
est  factum^  covenants  performed,  and  non  damnijicatus^ 
and  during  the  pendency  of  the  suit,  William  Pi alher, 
one  of  Morgan's,  administrators,  haviniT  executed  a  re- 
lease to  John  Yocum,  one  of  the  sureties  in  the  bond  of 
indemnity,  the  release  was  set  up  and  relied  upon  by 
Colter,  in  a  plea  of  puis  darrien  continuance^  to  which 
the  administrators  replied  that  its  execution  had  been 
obtained  by  fraud,  and  an  issue  was  made  upon  that  al- 
legation. A  verdict  and  judgment  were  obtained  by  the 
plaintiff's,  for  the  sum  of  $914,  in  damages,  and  a  mo. 
tion  for  a  new  trial  having  been  overruled,  ihis,  writ  of 
error  is  prosecuted  by  Colter,  to  reverse  the  judgment. 

If  the  deputy,  collected  money,  and  failed  to  pay  it 
over,  according  to  law,  whereby  a  liability  was  imposed 
upon  his  principal,  the  latter  had  a  right  to  institute  nn 
action  immediately,  upon  the  bond  of  indemnity,  with- 
out  waiting  to  be  sued  himself,  and  without  having  tirst 
discharged  the  liability.  But,  if  the  sheriff,  or  his  sure- 
ties  were  subjected  to  costs  and  damages  by  suit,  the 
whole  amount  which  he  or  they  were  made  to  pay, 
may  be  recovered  by  him,  from  his  deputy,  and  his  sure- 
ties,  whether  the  same  be  paid  by  the  principal,  or  by 
his  sureties.  Robertson,  4-c.,  vs  Morgan^  adm'rs.  (3 
B.  Mon.  307.)  The  averment  therefore  in  the  plain- 
tiff's declaration,  that  the  judgment  against  the  sheriff 
had  been  paid  by  him  and  his  sureties,  was  sufficient  to 
-enable  his  administrators  to  maintain  the  action,  and  to 
demand  such  damages,  and  costs,  as  were  recovered  of 
him,  and  his  sureties  in  the  suit  against  them. 

It  is  however,  contended,  that  the  testimony  does  not 
sustain  the  verdict  of  the  jury,   upon  the  issues  formed 


COLTIB, 

AfoROAir'a 
Aou'rs. 


A  deputy  sheriflT 
who  by  hi&  b«nd 
wiib  «ureiy  to 
his  principal, 
obligates  himself 
to  collect  mo- 
nies and  pay 
over  accoidin^ 
to  law,  and,  who 
fails  lo  do  so,  is 
liable  to  bis 
principal  for  the 
debt;  the  princi- 
pal need  to  wail 
to  be  sued  him- 
self before  suini^ 
the  depaty ;  but 
if  he  be  sued, 
and  subjected  to 
damages  and 
c  o  s  I  the 

whole  may  be  re- 
covered lium  the 
deputy  and  his 
sureties,  (3  B* 
Mon.  i07.) 
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GALTFSt  on  the  plea  of  non  estfactum^  and  on  the  question  cj 
MoRnAv't  fraud,  in  the  execution  of  the  release,  nor  as  to  the 
^"'*'"-        amount  for  which  it  was  rendered. 

As  it  regards  the  execution  of  the  bond  of  indemni- 
ty, the  signature  of  Colter,  as  one  of  the  obligors,  was 
proved  to  be  in  his  handwriting,  and  no  testimony  was 
introduced  tending  to  establish  the  fact,  relied  upon  to 
sustain  the  plea  of  non  est/actum^  that  alterations  or 
additons  had  been  made  in  the  face  of  the  bond,  after  It 
had  been  executed  by  him.  The  only  witness  who  tes- 
tified  upon  the  subject  stated  that  the  body  of  the  bond 
was  all  in  his  own  handwriting,  except  the  names  of  the 
obligors  and  the  figures  24,  being  the  day  of  the  month 
on  which  it  was  executed.  That  however  only  proves 
that  the  witness  wrote  the  bond,  leaving  blanks  for  the 
names  of  the  obligors,  and  the  date,  to  be  filled  up  at 
the  term  of  its  execution.  It  does  not  prove,  that  Col- 
ter, executed  the  bond  before  the  blanks  were  filled,  nor 
is  there  any  other  testimony  tending  to  prove  it,  and  the 
fair  presumption,  in  the  absence  of  testimony  upon  the 
subject,  is,  that  the  blanks  were  filled  at  the  time  of,  or 
prior  to  its  execution  by  the  obligors. 

The  alledged  fraud,  in  obtaining  the  execution  of  the 
release,  was  a  question  of  fact  for  the  jury  to  deter- 
mine. They  decided  that  fraud,  had  been  practiced  in 
procuring  its  execution,  and  unless  that  conclusion  was 
wholly  unauthorized  by  the  testimony,  their  verdict 
cannot  be  disturbed  upon  this  ground.  The  release  that 
was  first  written  was  not  executed.  The  releasor  was 
informed  that  by  its  execution  he  would  release  the 
other  obligora.  Another  release  was  prepared  and  exe- 
cuted ;  and  it  was  proved  that  by  its  execution  the  re- 
leasor did  not  intend  to  release  Colter,  but  only  to  re- 
lease Yocum,  one  of  the  obligors.  Yocum,  was  exam- 
ined as  a  witness,  and  testified  that  he  knew  the  release 
that  was  executed  would  have  the  effect  to  release  the 
other  obligors  in  the  bond,  and  that  he  did  not  com- 
municate that  fact  to  Prather.  The  release  purports  to 
have  been  executed  in  consideration  of  one  dollar,  and 
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that  According  to  the  tef«timony  hftf!  never  heen  pmM.       C<a»%it 
The  jury  had  a  right   lo  infer  from  the  testimony,  that       Mf f^Aii'f 
Yocum  induced    Prather,   to   Relieve   that  the  release       ^''^'"' 
which  he  executed  woald  DOt  have  the  legal  effect  to  dis* 
charge  the  other  obligors  ia  the  bond  from  their  liabili* 
ty.     The  release  that  wa«  first  drawn  he  was  informed 
would  have  that  effect;  it  was  not  executed,  but  anoth- 
er one  was  substituted  for  it,  which  was  executed  under 
the  belief  by  him  as  proved  by   Yocum,  himself,  that  it 
would   not  release  Colter,  but  would  only  operate  to 
release  Yocum,  from  his  liability.    Besides,  good   faith 
required  that  Yocum,  should  have  apprized  him  of  the 
effect  of  the  release  which  he  executed,  when  he  knew, 
as  he  admits  he  did,  that  he  labored  under  a  delusion 
upon  the  subject. 

These  facts,  and  circumstances,  in  connection  with 
the  additional  fact  that  the  consideration  upon  which 
the  release  was  founded  was  merely  nominal,  justified 
the  jury  in  their  conclusion,  that  its  execution  was  pro- 
cured by  fraud.  And  the  Court  did  not  err  in  refusing 
to  instruct  the  jury,  at  the  instance  of  the  defendant^ 
that  if  Prather,  was  advised  of  the  legal  effect  of  the 
release,  before  its  execution,  the  law  was  for  the  defeo* 
dant,  because  there  was  no  testimony  that  such  was  the 
fact  in  relation  to  the  release  actually  executed,  and  al« 
so  because,  its  execution  might  have  been  fraudulently 
procured  even  if  Prather,  had  been  advised  of  its  legal 
effect. 

The  objection  to  the  amount  of  the  verdict  and  judg*  ^roc^iv^\Ji 
ment  seems  however,  to  be  more  formidable.     Yairer's  ^'f"  l^'  ^^2  i^ 

1   i.  .        .  1  1         .      ^^^^  --     ®  falcalioo  of  hit 

defalcation  as  deputy,  was  proved  to  be  $786,45  cents,  deputy    in  not 
by  the  only  witness  who  testified  upon  the  subject,  and  SSuniy  °«fy,  i* 
of  that  sum,  there  had   been  paid  by   Yager,  in  July,  "°.VJr*'aci'Jubs 
1837,  the  sum  of  $295.     By  an  order  of  the  Washinir-  before  ihe  dat« 
ton  Couuty  Court,  made  at  its  May,  term,  1837,  the 
sheriff  was  directed  to  pay  the  money  in  his  hands  into 
Court,  on  the  first  day  of  rts  next  June  term.    If  inter, 
est  were  computed  from  that  time,  the  balance  due  af« 
cr  deducting  the  credit  of  $2B5,  would  (all  nearly  one 
y#u  XII.  M 


Digitized  by 


Google 


«» 


BEN.  MONROFS  REPORTS. 


Get.  »«•»'. 

99 

Aom'bs. 


fh«  BberiflT  m 
^und  to  difl- 
«harg«  ail  lh« 
official  duties 
imposed  hy  law, 
«8  well  audi  aa 
the  law  required 
•t  the  dale  of  hia 
•oiiif:ial  bond  aa 
thoea  that  may 
be  thereafter  im- 
poaed  by  law, 
•tad  ft  'deputy 
wlio  obli{;aiea 
himself  u>  hia 
prinoiple  to  per* 
ioim  all  the  du- 
ilea  ol  aberiff  is 
boun'*  in  tbe 
«aro«  way  to  his 
^fiAtipie. 


hundred  dollars  below  the  amount  of  the  verdict.  But 
it  was  decided,  in  the  case  of  Graham^  iLC.f  vs  the 
County  Court  of  Washington,  9  Dana,  182,  that  the 
sheriff  in  the  proceeding  against  him  for  this  defalcation 
of  his  deputy,  was  not  liable  for  interest  accruing  be* 
fore  the  date  of  the  judgoient,  but  only  for  the  amount 
of  levies  unaccounted  for.  Interest  therefore  in  this 
case  should  be  computed  only  from  the  time  the  judg- 
ment against  the  sheriff  was  recovered.  The  verdict 
then  is  for  an  amount  much  larger  than  the  testimony 
authorized,  even  if  the  cost  of  the  pro^-eeding  against 
the  sheriff  be  included,  which  appears  to  be  a  few  dol* 
lars  only. 

But  the  objection  to  the  judgment  most  relied  upon 
is,  that  the  defalcation  of  the  deputy  was  for  the  special 
levy  authorized  by  the  Legislature,  and  imposed  by  the 
County  Court,  after  the  execution  of  the  bond  of  in* 
•demnity,  and  the  surety  therefore  was  not  liable,  as  he 
did  not  undertake  that  the  deputy  should  do  more  than 
the  law  required  at  the  date  of  the  bond. 

The  collection  of  the  oounty  levy  is  part  of  the  ofB-ce 
duty  of  tbe  sheriff.  The  aciKMunt  of  the  levy  is  fixed 
annually  by  the  County  Courts.  The  sureties  may  be 
presumed  to  coatemplate  the  collection  of  tbe  county 
levy  by  the  sherifi^  «s  laid  by  the  County  Court.  The 
increase  of  the  levy  imposes  no  additional  duty  upon  the 
sheriff;  but  that  which  is  properly  incident  to  the  offi- 
cial, nor  does  the  manner  in  which  the  County  Court 
is-authoiized  to  collect  the  levy,  whether  by  taxing  the 
tilhables,  or  by  an  /id  valorem  tax  i>pon  property  in  the 
county,  have  that  eSect.  If  the  Legislature  should  in- 
crease the  revenue  tax,  after  a  sheriff,  had  executed  his 
official  bonds,  could  it  be  contefided  with  any  plausibili- 
ty, that  the  sureties  were  not  liable,  for  the  amount  of 
the  increased  tax  collected  by  tbe  sheriff.  It  is  the  offi- 
ciiil  duty  of  the  ^eriff  to  collect  the  revenue  tax,  and 
the  oounty  levy^Jaid  to  meet  the  ordinary  expenditures 
of  the  oounty^  the  Amount  Gf  each  to  be  subject  during 
his  terjn  of  office^  to  legislative  action  upon  the  subject. , 
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Th»t   the  sheriff  and  his  sureties,  were  liable  for  this        *feo», 
special  levy  was   decided  by  thrs  Coart,   in  the  case  of  Tiipi.mTri  &, 
Oraham,  ijr.,  vs  (he  County  Court  of  Washington^  m-  ' 

fra.  Tiie  liability  of  the  depnty  and  his  surel'ies  de- 
pends npon  the  liability  of  the  sheriff.  The  bond  sued 
on  was  conditioned,  to  save  him  harmless  and  indemnU 
fy  him  from  all  losses  which  might  arise  from  the  mis- 
feasance or  malfeasance,  of  the  deputy.  The  sureties 
of  the  deputy  are  therefore,  clearly  responsible  for  hhi 
failure  to  pay  over  the  special  levy  collected  by  him. 
The  only  available  objection  therefore,  is  the  one  made 
to  the  amount  of  the  verdict,  and  for  this  error  th« 
judgment  must  be  reversed. 

Wherefore  the  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial,  and  further  proceedings  consis- 
tent with  this  opinion. 

Moorehead  and  Booker  for  plaintiff;  Ha$kin^  Thur- 
man f  and  Shuck  for  defendants. 


Ligon  VS  Triplett,  &c.  Chahciey; 

Appbai*  fhom  thb  Hbndbrsoh  CiKcrrr.  CfajtOO 

Parties.    Former  adjudication. 
Citmr  JcsTicB  Simpson  delivered  the  opinion  of  the  Court  vwwww,  •• 

Triplbtt,  Hopkins,  and  Griffith,  sold  and  convey-  tht  eaii 

ed  to  Obadiah  Ligon,  a  tract  of  land   containing  four  '*•'•*• 
hundred  acres, in  Henderson  county^  and  took  from  their 
vendee  a  mortgage  upon  the  same  tract  of  land,  to  se- 
cnre  the  payment  of  the  purchase  money. 

Obadiah  Ligon,  died  %^'ithout  having  paid  the  pur- 
chase money.  After  his  dsath  his  vendors  instituted  a 
suit  in  chancery,  to  enfoice  its  paymtit,  by  a  sale  of 
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Xito5i^  be  mortgaged  property.  The  mortgagor  haTing  died 
TtimTtf  te.  unmarried,  his  mother,  brothers,  and  sisters  were  his 
**•""—*'**■■"'  heirs  at  law.  Richard  H.  Ligon,  one  of  his  brothers 
administered  on  his  estate,  and  he  together  with  all  the 
other  heirs  were  made  defendants  to  the  suit.  None  of 
the  defendants,  entered  an  appearance,  or  filed  an  an- 
awer,  although  they  were  all  regularly  served  with  pro- 
cess. After  a  monitory  decree  had  been  pronounced, 
and  day  given,  a  final  decree  was  rendered,  unrler 
which  the  land  was  sold,  and  conveyed  to  the  vendors, 
they  having  purchased  the  land  at  the  sale  made  by  the 
commissioner.  I'he  ssle  and  conveyance  were  ap- 
proved of,  and  confirmed  by  the  Court. 

The  purchasers  subsequently  filed  a  petition,  stating 
that  the  defendant  Richard  II.  Ligon,  had  possession  ot 
the  land  purchased  by  them  and  refused  to  surrender  it, 
and   praying  for  an  order  requiring  him  to  deliver  it  to 
them.    He  filed  a  response  to  the  petition  denying  their 
right  to  the  possession,  upon  the  ground,  that  he  had  a 
better  title  to  the  land,  which  he  did  not  consider  him- 
self called   on,  to  set  up  and  rely  upon,  in  the  suit  to 
foreclose  the  mortgage,  as  his  right  to  it,  was  not  ques- 
tioned or  put  in  issue  in  that  suit,  and  that  he  did  not, 
and  never  did  claim  the  land  as  his  to  heirs  brother.  The 
Conrt  deemed  his  response  insufficient,  and  ordered  him 
to  deliver  the  possession  of  the  land  to  the  purchasers. 
From  that  decision  he  has  appealed  to  this  Court. 
The  decision  of  the  Court  below   was  correct.    The 
All  wli«  Aft  nft>-  object  of  the  law  in  requiring  proper  parties  to  be  made 
chancery '"are  *^  *  '"'^  ^^  chancery,  is  to  put  an  end  to  litigation, 
concluded  by  ihe  If  the  defendant  had  any  other  title  to  the  land,  than 

muuers  decided      ,  i.itit  .11         1  ^  1  a 

in  thai  "Mil  AH  10  that  which  he  had  acquired  by  descent  from  the  morl- 
5f"eiai?!^"u»ey  g^goTf  it  was  his  duty  to  have  asserted  it  in  the  suit 
may  have  ^Oj^|[]«  brought  to  scU  the  mortgaged  properry.  All  the  ques. 
In  coaie«t,  and  tions  which  might  have  been  raised  in  that  suit  by  any 
▼entcd^io  reex-  of  the  defendants, in  opposition  to  the  relief  prayed  for 
fn'^iwioSd  iiS-  ^y  ^^^  complainants,  are  concluded  by  the  decree  ren- 
14MA  ^^  ^^^^^  therein.  Mitfards  pleadings  245,  Burk's  heirs 
•«•)  Ti  Hampton,  4tr.,  4  Dana  84.    If  a  party  to  a  suit  in 
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chancery,  were  allowed  to  hold  in  reserve,  and  bring 
forward  on  a  future  occasion,  a  claim  to  the  property, 
which  was  the  subject  matter  of  the  suit,  legal  contro- 
versy would  be  interminable.  In  this  particular  case,  it 
would  be  unjust  to  the  purchasers  to  permit  the  as- 
sertion of  such  a  claim.  The  defendant  remained 
silent,  allowed  a  decree  to  be  executed,  without  making 
known  that  he  claimed  to  have  any  other  title  to  the 
land,  than  that  he  acquired  as  one  of  the  heirs  at  law  of 
his  brother.  After  this  apparent  acquiesence  in  the 
decree  and  and  sale,  it  would  be  inconsistent  with  well 
established  equitable  principles,  to  permit  Iiim  to  rely 
upon  his  concealed  title,  to  defeat  or  impair  the  rights 
of  the  purchasers. 

Wherefore  the  order  req^iiriug  the  appellant  to  deliv- 
er the  possession  of  the  land  to  the  appellees  is  affirm- 
ed. 

Harbin  for  appellant ;  B*  Monroe  for  appellee. 
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McDonald  vs  Fleming,  &c. 

Error  to  thk  Campbell  Circuit. 
Consideration*    Alimony.     Liens, 
CribpJustxci  S;MpaoN  delivered  the  opinion  of  the  Court. 

RiTTH  McDonald,  exhibted  a  bill  in  chancery  against 
AifPREW  Fleming,  and  William  H.  Hamii/ton,  in 
vhich  she  alleged  that  the  former  ivas  largely  indebted 
to  her  for  services  rendered  for  him»  in  acting  as  his 
housekeeper  and  in  the  general  management  of  his  busi- 
ness,  and  also  for  money  expended  by  her  for  his  bene* 
fitf  and  that  he  had»  for  the  purpose  of  defiraading  herr 


CHANCBRTr  113   21»1 

»  Case  61. 
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McDoNAiB,     and   preventing   the  collection  of  her  demmd,  agahst 
Fr.«MiKG,  A(L  him,  conveyed  his  property  to  the  latter,  who  had  en- 
tered  into  a  combination  with  hhn,  to  enable  him  to  ac- 
complish his  fraudulent  object. 

It  appears  that  the  com plattiant  and  Fleming,  had 
for  n  number  of  years,  lived  together  and  cohabited  as 
husband  and  wife,  and  during  that  time,  that  she  had 
occupied  a  house  belonging  to,  or  provided  by  the  lat^ 
ter,  who  furnished  the  means  necessary  tor  their  joint 
support,  and,  as  he  was  necessarily  absent  from 
home  a  considerable  portion  of  his  time  In  consequence 
of  his  ordinary  occupation,  whi'ch  was  that  of  a  pilot 
on  a  steamboat,  she  h«d  been  in  the  habit  of  attending 
to,  and  managing  his  business  generally  in  his  absence. 
80  far  as  the  services  for  which  compensation  Is 
No  action  can  t»laimed,  were   incidental  to   the   illegal  condition   in 

b«      maintained        ...    .1  ^.        i-       j  j    .l       • 

by  a  female  for  Which  the  parties  lived,  and  the  improper  connexion 
ed^'ira  colfcni  subsisting  between  them,  they  are  not  of  a  character 
bine-it  iaacjinat  ijfhich  the  law  couutenances,   or  for  which  any  action 

Ihf  policy  of  the  .        .       ,         *        .  .     ,     .  .       .         /. 

law.  ean  be  maintained.     As  she  occupied  the  attitude  of  a 

wife,  without  having  been  one,  the  services  she  perform- 
ed in  acting  as  housekeeper,  resulted  from  the  position 
in  which  she  had  placed  herself,  and  do  not  in  law  en*- 
title  her  to  any  compensation.  Indeed  it  is  evident, 
that  it  was  neither  intended  nor  expected  by  the  par- 
ties that  she  was  to  be  otherwise  compensated  for  such 
services  than  by  the  support  that  was  furnished  her.- 
She  was  abundantly  supplied  w^th  all  the  comforts  and 
necessaries  of  life,  was  well-dressed  and  had  money  to- 
'expend  at  her  pleasure;  and  it  is  exceedingly  doubtful,- 
whether  all  the  services  rendered  by  her  for  Fleming, 
exceeded  in  value  the  amount  thus  furnished  by  him. 
Be  this  however,  as  it  may,  it  is  wholly  inconsistent 
with  the  policy  of  the  law  to  encourage  such  conduct, 
by  permitting  a  female  who  has  continued  to  live  for  a 
series  of  years  in  a  state  of  illicit  intercourse  with  one 
of  the  opposite  sex,  when  a  rupture  occurs  between 
them,  to  maintain  a  suit  for  compensatton  for  personal 
servipes.    The  law  will  not  imply  any  promise  to   pay 
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Ibr  servicef  rendered  under  such  circumstances,  the  efli*    MeDoNAx.i», 
•cient  cause  and  inducement  to  the  whole   transaction  Flimivo.   ftiv 
being  illegal,  it  becomes  illegal  In  all  of  its  aspects,  and  — 

•consequently  there  is  no  valid  consideration  upon  whicb 
such  a  promise  can  be  implied. 

But  it  is  argued  that  although  a  promise  made  to  in-^ 
duce  cohabitation  is  iliegul,  and  although  the  law  will 
not  imply  a  promise  to  pay  fur  services  growing  out  of 
such  illegal  intercourse,  yet  a  promise  founded  upon 
past  cohabitations  made  for  the  purpose  of  remunera- 
ting a  female  for  the  degradation  of  her  past  life,  is  le- 
gal and  valid.  And  it  is  contended  that  after  the  rup* 
ture  between  the  partie<«  in  this  case,  Fleming  promis- 
ed, if  the  complainant  would  not  sue  him,  that  he 
would  pay  her  more  than  she  could  obtain  by  law.  If 
the  correctness  of  the  doctrine  contended  for  were  con- 
ceded, still  the  promise  relied  upon  is  too  ujKsertain  and 
indefinite  to  be  enforced  in  a  court  of  law  or  equity. 
No  amount  was  specified — no  agreement  was  entered 
into  by  the  parties.  The  communication  at  most 
amounted  to  a  proposition  to  compromise,  in  which  the 
whole  matter  was  left  open  for  future  adjustment. 

The  complainant  filed  an  amended  bill  in  which  she 
•averred  she  had  lived  twelve  year»  or  upwards  with 
Fleming,  as  his  lawful  wife»  and  tDat  he  had  so  ac- 
knowledged her  during  all  that  time,  and  she  prayed 
that  she  might,  if  he  upon  that  ground  defeated  the 
claim  to  relief  asserted  by  her  in  her  original  bill,  be  al- 
lowed alimony  against  him  for  her  support  and  main- 
tenance. 

If  a  proper  case  for  alimony  bad  been  made  out  by  Though  &  man 
the  complamant,  asrlemmg,  had  recognized  her  as  nis  nized  a  woman 
wii'e,  and  presented  ht  r  in  that  character  to  the  com-  ^*'jJ!,JIlp%"d"*l^ 
munity  in  which  they  resided,  he  might  have  been  pre-  2*"^^J  *  agicinit 
eluded   from  denying   that  she  was  in  realitv  his  wife.  him.  yei  no  de- 

Tfc         1     .     .  11  1    .        I  11.'  I        tree  for  alimony 

But  their  is  no  cause  alleged  in  the  pleadmgs  at  the  can  be  made  un- 
basis  of  a  decree  for  alimony.  Neither  cruel  treatmentt  iejltioo'*  *^  and 
or  abandonment,  or  any  other  fact  is  alleged  as  a  rea-  PJP°^  cUim  ^fot 
why  alimony  should  be  granted*    Nor  waa  it  aver- .  alimony. 


Digitized  by 


Google 


BEN  MONROE'S  REPORTS. 

McDonald,  red  by  the  complainant,  that  she  Is  the  wrtfc  of  Flem- 
Flrmx.xq,  ftc.  ing,  but  only  that  she  had  lived  with  him,  as  such,  and 
been  so  treated  and  recognized  by  him.  Besides,  if 
abandonment  bad  been  relied  upon,  and  a  sufficient 
case  presented  upon  that  ground,  by  appropriate  alle* 
gations  for  a  decree  for  alimony,  the  abandonment 
would  have  been  justified,  according  to  the  testimony, 
by  the  wife's  unfaithfulness  to  her  husband.  She  was 
therefore  not  entitled  to  any  decree  for  alimony. 

It  appears  however,  that  during  the  time  the  parties 
resided  together,  the  complainant  received  about  five 
hundred  dollars,  which  went  into  the  common  stock* 
If  this  money  was  appropriated  to  the  use  of  the^  de- 
fendant, it  would  be  unjust  for  him  to  retain  it,  as  the 
parties  have  separated,  and  have  no  longer  community 
of  interest. 

The  complainant  in  her  amended  bill  alleged  that  she 
Complainant  had  advanced  a  part  of  the  purchase   money  for   lots 

lived    wiih     de.  .  « •»  i  r  -^r 

i«tndani  an    his  No,  o2  and  33,  m  the  town  of  Newport,  conveyed   by 

Tn  Vaci^i!(f,  The  John  B.  Lindsey  to  Andrew  Fleming,  and  that  she  had 

wh'^T'fhe'^mlJ  '"  equity  an  interest  in  said  lots  to   the   extent   of  the 

paid  forrcttipio  purchase  money  SO  advanced   by  her.     This  amended 

pcnyandil  \va«    f  .,  '^  .  ,      ,         r  .  n  . 

conveyed  to  the  bill  was  not   answered,   and   thereiore  its   allegations 

the" woman  h'rl'd  must  be  regarded  as  true;  and  they  are  in  factsustain- 

propSriy  Tr  [he  ®^  ^y  ^^^  testimony.     As  the  legal  title  to  the  lots  was 

sum     advanced  conveyed  to  Pleminfic,  a  trust  in  favor  of  the  complain- 

«ud  interest.  *.,/.  »      r-  •  •  .1  .        \.. 

ant  resulted  from  the  fact  that  she  paid  a  portion  of  the 
purchase  money.  The  amount  of  the  purchase  money 
paid  by  her  is  somewhat  uncertain,  but  we  think  it  may 
be  assumed  from  the  proof,  that  she  paid  at  least  the 
sum  of  five  hundred  dollars.  She  therefore  has  in 
equity,  an  interest  in  said  lots  to  the  extent  of  five  hun- 
dred dollars,  and  interest  thereon  from  the  23d  day  of 
August,  1845,  the  time  the  purchase  money  was  paid. 
As  Hamilton  had  not  paid  for  the  property,  although  it 
had  been  conveyed  to  him,  at  the  time  she  asserted  her 
claim,  and  as  the  purchase  money  due  from  Htimilton 
at  that  time,  exceeded  the  sum  of  five  hundred  dollars 
and  interest  thereon,  she  is  entitled  to  a  decree  for  that 
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?iim.  and  h^^  li^n  upon  the  lots  to  secure  Mn  pnyment  Toop'i  Hit«f» 

Besides,  she  alleged  io  her  amended  bilU   that  Fleming      Wicsutf» 

and  Hamilton  had  cancelled  the  contract  of  sale*  and  """"* 

that  amended  bill  not  having  been  answered*  the  fact 

must  be  dee^ned  to  be  as  she  has  alleged,    if  the  mo* 

Dey  should  not  be  paid  either  by  Fleming  or  Hamilton^ 

within  a  reasonable   time»  to  be  allowed  by  the  Court 

for  that  purpose,  Hs  payment  should  be  enforced    by  a 

sale  of  the  property.     A  decree  for  this  sum  of  money 

Is  the  only  relief  the  complainant  is  entitled  to. 

Wherefore  the  decree  dismissing  her  bill  is  reversed 
find  cause  remanded  that  a  decree  may  be  reDdere4  iA 
conformity  with  this  o|>jnion. 

Lindsey  and  Sitvenson  for  plaintifik; 


Oc(ci6fr7. 


Todd's  heirs  vs  Wickliffe.  Ciiahc«bt. 

Error  to  thk  FATfims  Circuit  Coitrt,  Cese  CSL 

Wills.    Lost  Records. 
J-VDGt  CitBiisBAwdeliTcied  t|ic opinion  of  the  Court 

JoBR  Todd  emigrated  to  Kentucky  at  an  early  day^     Cm  ttnteii  fa 
whilst  It  was  one  of  the  Counties  of  Virginta*  and  ob-  j!lJinini°'in°™r 
taioed  inchoate  titles  to  a  considerable  quantity  of  land,  *",^  of  ^^Roboa 
much  of  which  lies  in  and  aliout  the  city  of  Lexington*  fodd. 
Io  1782t  a  battle  was  fought  between  the  Kentuckians 
and  ]ndiaost  «t  the  Blue  Licks,  in  which  John  Todd  was 
slain* 

He  left,  at  his  death,  a  i^idow  who  was  eiirtVi?!,  and 

.  a  daughter,  Mary  Owen,  his  only  cblld«    His  u  idow 

was  subsequently   delivered  of  the  chiJd  of  which  she 

was  encient;  but   whether  the  child  was  t)orn  dead  or 

alive   is  not  satisfactorily  shown;  the  probability  Is, U 

VaL.  XII  37 
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l^»'«  HaiBs,  ^213  gfilt  born,  and,  an  abortion  conseqoipt  upon  the 
WioLirrB.      sad  news  to  the  mother  of  her  husbands  death  in  battle. 

—  ^^  j^  ^^^  deem  it  important,  however,  whether  it  was 

born  quick  or  still. 

Mary  Owen  Todd,  being  quite  a  child  at  the  death 
ef  her  father,  her  uncle  Levi  Todd,  was  appointed  her 
guardian;  and  grants  for  the  lands  aforesaid  were  is- 
sued to  her  as  heir  at  law  to  said  John  Todd.  She 
grew  up,  and  intermarried  with  James  Russell,  by 
whom  she  had  one  child,  John  Todd  Russell,  who  died 
at  the  age  of  abouttwenty  twoyears.  James  RusselI,also 
died,  and  his  widow,  the  said  Mary  Owen,  subsequent* 
ly  married  the  defendant  Robert  Wickliffe.  And  by  an 
arrangement  between  him  and  his  wife,  all  her  lands^ 
not  in  the  adverse  possession  of  others,  were  conveyed 
by  them  to  Richard  Chinn,  and  William  Owsley,  who 
reconveyed  to  said  Wickliffe. 

In  1844,  Mary  Owen  Wickliffe  departed  this  life,  and, 
in  1849,  this  suit  was  instituted  by  the  children  and 
grand-children  of  Robert,  and  Levi  Todd,  in  which 
they  charge  not  only  that  John  Todd,  before  he  went 
to  the  battle  of  the  Blue  Licks,  made  a  will,  but  that, 
by  bis  will,  the  children  of  Robert,  and  Levi  Todd» 
were  m$i.de  contingent  devisees ;  that  the  said  John 
Todd  ^'devised  all  the  lands  to  which  he  had  claim,  to 
his  said  child,  Mary  Owen,  if  she  had  child  or  children 
to  inherit  from  her  that  is,  if,  at  her  death,  she  had  no- 
offspring  living,  nor  descendant  from  her»  the  lands 
mentioned  in  said  will  were,  by  the  testator,  devised  ta 
the  children  of  his  two  brothers,  the  said  Robert  and 
Levi  Todd  ;"  that  diligent  search  had  been  made  for 
copies  of  the  will,  and  none  had  been  found,  that  those 
who  had  seen  authenticated  copies  of  the  will  were 
clear  in  their  recollection,  that  Mary  Owen,  was  to 
have  a  life  estate  only  in  the  lands,  and  if  sile  had  child 
or  children,  and  their  descendants,  who  should  survive  , 
her,  they  were  to  pass  to  them,  but  if,  at  her  death,  ne 
sueh  child  or  descendeot  were  in  existence,  then  the 
sftid  landa  werei  to  pa38  to  the  children  of  Robert  and 
Levi  Todd. 
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In  an  amcitled  bill  it  is  alleged,  that  John  Todd,  **pub-  To90'»  Ucin, 
lished  his  will  devising  a  portion  of  his  estate  to  his  sur-      Wicl  rrt^ 
viving  widow  for  life,  and  the  whole  of  it,  to  his  child  "^ 

wr  children^  and  if  they  should  die  without  a  living 
child  to  inherit  it,  then  to  the  testators'  two  brotker^f 
Robert  and  Levi^  his  companions  in  peril,  w  to  their 
children.  The  appellants  pray  that  defendant,  Wick* 
liflfe,  be  compelled  to  convey  the  title  of  the  lands  to 
them,  to  surrender  the  possession,  and  for  general  re- 
lief. Tbe.ii.wtf 

Wicklifie  in  his  answer,  without  positively  denying  th«  MtaSau 
that  John  Todd,  made  a  will  at  all,  but  putting  the  a(^ 
pellants  upon  the  proof  of  it,  denies  that  he  made^iicA 
a  will  as  the  o.ne  charged  to  have  been  made,  and  states 
that,  if  he  made  a  will  at  all,  it  was  made  before  he  had 
any  children ;  that  '^he  cannot  say  what  will  be  did  or 
did  not  make,  but  that  it  has  been  his  firm  conviction, 
that  he  never  made  such  as  charged,  or  any  will  what- 
ever^  in  which  either  the  children  of  Robert  or  Levi 
Todd,  or  any  of  them>  were  mentioned,  much  less  cao 
he  believe  that  he  devised  a  life  estate  to  his  daughter, 
remainder  in  fee  to  Levi  Todd's  children,  or  Robert 
Todd's  children." 

The  difficulty  as  to  whether  a  will  was,  or  was  not#  .    V^  p©intiof 
made,  and,  if  made,  what  were  its  contents,  arises  from  etM. 
the  fact,  that,  in  1803,  the  clerks  office  of  the  Fayette 
County  Court,  where  the  will  is  alleged  to  have  been  re* 
corded,  was  consumed  by  fire,  with  its  records  and  par 
pers  on  file. 

The  allegations  of  the  bills  are  somewhat  vague  and 
indifinite,  and  are  evidently  made  upon  information  de« 
ved  from  a  source  not  clear  and  definite  in  f*ecollection  ( 
but  we  will  not  enter  upon  a  critical  examination  of  these 
allegations,  for,  after  so  long  a  time  as  has  transpired 
rince  the  supposed  publication,  and  even  since  a  sup« 
posed  copy  was  seen,  any  great  accuracy,  or  certainty: 
of  recollection  in  regard  to  the  language  of  the  testa*» 
tors,  could  not  be  expected.  We  take  the  allegations 
to   be  substantially  these:  that  John  Todd,  before  hi| 
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TooD'i^HiiKf.  ^gjj^  to  the  battle  at  the  Blue  Licks,  marde  and  pub- 
WioLirrs.  Ifshed  his  last  will  and  testifment,  by  which,  after  male- 
"  hig  some- provision  for  his-  wife  during  her  life,  he  de- 

vised the  whole  of  his  hinds  to  his  child  or  chHdren, 
and,  if  rhey  should  die  without  children  living  at  their 
death,  then  ta  his  two  brothers,  Robert  and  Levi,  or,  to 
their  children. 

That  a  will  was  made  and  published  by  John  Todd, 
In  his  lifetime,  and  recorded  in  the  clerks  office  of  the 
Fayette  County  Court,  no  rational  man  can  doubt. 
The  fact  is  established  by  several  witnesses  of  nnim. 
peachable  character,  who  had  every  o))portunity  of 
knowing — one  of  them  was  a  member  of  the  Court 
when  the  will  was  produced  for  record-»-on«  was  a  de- 
puty  clerk  In  the  office,  who  remembers  frequently  to 
have  read  it,  and  to  have  copied  It  more  than  once. 
And  yet,  when  all  the  circumstances  exhibited  by  the 
record  are  considered,  it  seems  to  be  very  remarkahhs 
that,  if,  in  fact,  John  Todd,  did  make  a  will,  no  copy  has 
been  preserved.  By  the  record  of  May^s  heirs  vs  Mary 
O.  Russell,  <5r.,  filed  in  this  suit,  ft  appears  that,  as  far 
baek  as  1788,  long  before  the  clerks  office  was  con- 
sumed by  fire,  and  whilst  the  will  must  have  been  ac- 
cessrbfe,  being  spread  upon  the  records  of  that  office,  or 
at  any  rate,  on  file,  John  Mary  Instituted  a  suit  in  which 
this  very  will  was  set  op,  which  it  was  material  to  pro- 
duce; that  seveiTil  copies  had  been  procured  before  the 
office  was  burnt  r  that  those  who  were  interested  in  its 
preservation  lived  in  Lexington,  or  its  neighborhood; 
that  an  act  of  the  Legislature  was  passed  after  the  bur- 
ning,  allowing  copies  to  be  recorded  ;  and  yet,  no  copy 
can  be  found.  But  remarkable  as  rt  is,  we  can  deduce 
no  other  conclusion  from  the  facts  proved,  than  that  a 
will  was  made  and  recorded. 

Pretermitting,  for  the  present,  other  questions  of  mi* 
nor  importance,  we  will  enqotre  what  were  the  con- 
tents of  this  will?  Has  such  testimony  been  adduced 
as  satisfies  the  mind  that  the  provisions  of  John  Todd*s 
will  wore  those  contended  for  by  tha  appellants  f 


Digitized  by 


Google 


SUxMMESR  TERM  18M. 

There  are  three  witnesses  upon  whom  the  appellants  Tooii'i  Hstaa 
mainly  rely — Mrs.  Juld,  Mrs.  Vance,  and  Mrs.  Necly.      WicuLirti. 
And,  were  it  a  matter  of  any  consequence,  we   would,  ~The  tesiimonf 
in  considering  their  statements,  reject  the  declarations  «ftmtu«d."*****^ 
of  Mrs,  Irvine,  not  made  in  the  presence  of  Mary  Ow- 
en Todd,  as  incompetent,  but  it  is  deemed  of  but  little 
moment   whether  her  declarations  are  excluded  or  not. 
Mrs.  Judd,  in  answer  to  the  question,  whether  she  ever 
heard  Polly  Todd,  or  hor  mother  in  her  presence,  talk 
about  any  will  made  by  her  father,  John  Todd,  states; 
**They  all  lold  me  that  he  made  a  will  before  he  went 
to  the  battle,  and  that  II  was  his  will  that,  if  Polly  died 
without  an  heir,  the  property  was  to  go  to  the  Todd's, 
1  don*t  know  whether  they  meant  that  it  was  a  written; 
will,  or  was  his  will  just  so.     I  heard  from  Mrs.  Irvine, 
that,  when  Col.  Todd,  left  for  the  battle,  she  was  preg- 
nant, but  neither  he  nor  she  knew  it,  and  the  child  dy- 
ing, it  all  went  to  Polly.*'     And,  In  answer  to  the  ques- 
tion, **wken  she  heard  Polly  say  that  her  father  made 
auch  will,**  she  says:  "it  was  at  her  mother's  (Mrs.  Ir- 
vine,) before  she  was  married;  she  said   if  she  were 
married,  and  had  no  children,  it  was  to  go  to  the  Todd's 
her  uncles,  and  their  children."    She  states  that,  at  thit 
thne,  Polly  was  fifteen  or  sixteen  years  of  age. 

Mrs.  Neely,  testifies  that,  when  her  son-in-law.  Jan-  Mrt  N««ljr  UitJ-- 
nary,  was  removmg  some  papers  from  an   old  desk  to  the  wiiL 
which   had  belonged  to  Col.  Irvine,  in  his  lifetime,  he 
came  to  her  with  a  bond  printed  on  parchment,  and  in 
the  parchment  bond    was  folded  a  paper,  endorsed,  "a   * 
copy  of  Col.  Todd's  will."    She  Is  asked  **whether  this 
copy  contained  any  provision  as  to  the  manner  in  which 
the    property   should  go,  whether  to  his.  Col.  Todd's 
children,  and,  if  they  should  die  without  leaving  any 
children  to  inherit  from  them,  it  should  go  to  the  chil- 
dren of  his  brothers,  Robert  and  Levi,  and  if  otherwise^ 
how?"    She  answers:  "Col.  Todd,  directed  in  the  will 
that.  If  he   had  no  living  children,  it  should  go  to  the 
children  of  Robert  and  Levi  Todd."    She  is  then  aakad 
to  state,  "whether  tha  provision  in  the  will  was  or  not 
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Todd's^  Heirs  that,  if  his,  Col.  Todd's  children  had  do  children  living 
WicKLiffB.     at  their  death,  the  property  should  go  to  the  children  of 
^   his  brothers,  Robert  and  Levi."     To  this  she  responds: 
*'I   do  not  know  whether  or  not  $  I  did  not  notice  the 
praseology  of  the  will   particularly — I   only  noticed 
that   part,  as  it  astonished  me  very  much,   it   being  a 
thing  I  had  never  heard."    Again  she   is  interrogated 
thus:  ,'Can  you  say  that  the  praseology  of  the  will  was 
that,  if  Col.  Todd,  had  no  living  children,  bis  property 
should  go  to  the  children  of  Robert  and  Levi  Todd,  or, 
that  it  was  that,  if  his  Col.  Todd's  children  had  no  chiU 
dren  to  live  to  inherit  from  them,  that  then  the  proper- 
^  ty  should  go  to  the  children  of  his  brothers,  Robert  and 
^Levi?    She  responds:  "My  clear  understanding  of  the 
i^ill  was  that,  if  he  had  no  living  children,  nor  heir  of 
lis  own,  the  property  was  to  go  to  the  children  of  his 
brothers,  Robert  and  Levi.    I  do  not  know  or  recollect 
whether  the  will  said  any  thing  about  their  being  living 
or  dead ;  upon   seeing  a  copy  of  the  will,  and  never 
having  before  heard  that  there  was  a  will,  and  knowing 
that  the  widow  had  taken  her  thirds  of  the  estate,  a 
very  strong  impression  was  made  upon  my  mind,  and 
it  served  as  an   explanation  to  many  difficulties  In  the 
family  which  I  had  never  before  understood.    One  of 
the  reasons  was,  Levi  Todd's  great  watchfulness  over 
the  property  after  Mrs.  Russell  was  a  married  woman, 
the  feelings  of  the  family  were  often   hurt  with  him 
about  it."    Again  she  is  asked:  "Is  it  your  recollection 
of  the  will   or  not,  that  if  Col.  John  Todd's  child  or 
children,  should  die  without  leaving  any  child  or  chil- 
dren, his   property  should  go   to  the  children  of  his 
brothers,  Robert  and  Levi."    She  answers:  "I  do  not 
know  whether  he  said  living  or  dying,  but  my  under* 
standing  was  that,  if  he   had  no  descendants  of  his 
owh,  his  property  was  to  go  to  the  children  of  Robert 
and  Levi — I  know  that  he  had  a  living  child  when  he 
died,  and  expected  another  which  I  understood  from 
the  family  was  born  after  his  death."    She  states,  that 
there  were  only  two  sentences  in  the  will ;  one  in  re- 
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gard  to  a  deed  to  be  made  to  Paddy  Owens,  and  the  TooD'i  Hbik* 
other  in  regard  to  the  disposition  of  his  property;  that  Wickliffi. 
there  were  only  two  names  mentioned  in  the  will, 
those  of  his  brothers,  Robert  and  Levi,  and  that  their 
names  were  only  mentioned  as  executors,  and  in  con- 
nection with  the  devise  to  their  children.  It  is  deposed 
further  hy  her,  that  it  is  her  best  impression  the  copy 
which  she  saw  was  an  attested  copy;  the  body  was  in 
an  unknown  hand,  and  the  endorsement  was  in  the 
handwriting  of  Col.  Irvine. 

Her  son-in-law,  Joseph  H.  January,  deposes  that,  in 
removing  the  papers  from  the  desk  of  which  the 
speaks,  he  found  a  bundle  of  papers  containing  a  deedl 
from  Paddy  Owens,  and  wife,  to  Col.  Irvine,  of  fifty 
acres  of  land,  and  he  is  under  the  impression  that,  in  i 
the  same  bundle  of  papers,  there  was  a  copy  of  a  will| 
made  by  John  Todd,  which  appeared  to  be  duly  record- 
ed, and  was  signed  by  some  Todd  as  clerk — he  thinks 
Levi  Todd, — but  of  this  ie  not  certain — it  was  on  a 
abeet  of  cap  paper,  and  was  written  nearly  all  over — 
recollects  not  much  about  the  contents  of  the  will  ex- 
cept a  clause  of  a  **beque8t**  of  fifty  acres  of  land  to 
Paddy  Owens.  He  says  these  papers  were  found  in 
1825,  or,  182a 

Mrs.  Vance,  testifies,  that  she  has  heard  Mrs.  Rus-  .3"'  ^'"^•.'* 
sell,   afterwards  Mrs.  Wickliffe,  say,  if  she  should  die 


and  leave  no  children,  and  her  son,  John,  should  die 
and  leave  no  chiUren,  the  property  should  go  to  Rob- 
ert Todd  and  Levi  Todd's  children.  And,  in  answer  * 
to  the  question  *'  whether  Mrs.  Russell  spoke  of  the 
iMtf  expressing 'the  way  the  property  should  go,  she- 
said,  yes,  «A«  spoke  of  the  property  going  to  her  father's 
brothers',  Robert  and  Levi  Todd^s  children.'* 

Upon  the  testimony  of  these  witnesses  we  have  to  Testimony  of 
ascertain  the  contents  of  John  Todd's  will,  if  they  can  Jf^'HSd  wml 
be  ascertained  at  all ;  and  we  have  been  at  the  pains  to  tini*ed  toa•cer- 
extractfrom  their  depositions  all  that  we  esteem  pertt-  ions  of  the^^wui 
nent  and  important,  in  order  that  we  might  more  readi- 
ly examine  their  testimony,   and   determine  its.  true 


oi  John  Todd. 
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Todd's  Hbirs  force.  If  the  witnesses  token  separately  do  not  satisfy 
WiCKLirre.  the  n^jod,  yet,  if  they  give  aid,  support,  and  corrobora- 
tion  to  each  other,  they  may  enable  us  to  arrive  at  a 
satisfactory  conclus^ion  as  to  the  contents  of  the  will. 
Then,  conceding  full  faith  and  credit  to  the  witnesses, 
and  combining  their  testimony,  but,  talking  into  conside- 
ration the  lapse  of  time  which  intervened  from  the  time 
their  knowledge  was  acquired,  to  the  time  their  deposi- 
tions were  taken  ;  their  intelligence,  and  the  nature  and 
character  of  their  testimony,  are  we  enabled  to  say 
satisfactorily,  what  were  the  provisions  of  this  will? 

Mrs.  Judd,  and  her  daughter,  Mrs,  Vance,  appear 
lobe  women  of  ordinary  intelligence,  but  the  subject 
was  not  one  in  which  they  would  likely  feel  an  interest; 
they  were  not  of  kin  to  the  parties  ;  no  subsisting  rela* 
tionship  between  them,  either  of  blood,  affinity,  or  oth- 
erwise, to  prompt  them  to  give  an  attentive  ear  to  what 
was  said ;  the  time  wluch  has  elapsed  since  they  heard 
what  they  attempt  to  relate,  has  been  long— not  less 
than  some  thirty  or  forty  years;  their  testimony  is  of 
the  declarations  of  a  person  in  the  presence  of  the  wit- 
ness only — under  all  circumstances,  the  weakest,  and 
most  unsatisfactory  and  mo^t  dangerous  .testimony  held 
competent  by  law.  This  is  the  nature  and  character 
of  two-thirds  of  the  testimony,  uj^on  which  we  are 
to  endeavor  to  ascertain  the  contents  of  John  Todd's 
will. 

According  to  the  firsi  statement  of  Mrs.  Judd,  "the 
property  was  logo  to  the  Todd.^^  if  Polly  died  without 
an  heir;"  we  might  enquire,  which  of  the  Toddsf 
John  Todd  had  a  father,  mother,  three  brothers,  and 
two  sisters.  Only  two,  however^  resided  in  this  State« 
Robert  and  Levi.  The  witness,  doubtless,  had  in  her 
mind  Robert,  and  Levi  Todd,  as  bhe  may  never  have 
heard  of  any  other  Todds;  but  the  declaration  which 
she  mentions  was  not  confined  to  Robert  and  Levi,  but 
was  sufficiently  broad  to  embrace  tfiose  without,  as 
well  as  those  within«  the  State.  But  the  whole  of  what 
she  says  must  be  taken  together,  and  she  says  further : 
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«  She,  Polly,  told  me,  If  she  never  married,  and  had  no  Tooo'«  HBtaa 
children,  it  (the  property,)  was  to  go  to  the  Todd's,  her  WicKLiFn. 
uncles,  and  their  children."  Whatever  might  be  the  — — — — 
difference  in  effect,  of  these  two  different  foi*ms  of  ex- 
pression, when  critically  analyzed,  we  are  of  opinion 
that  they  mean  the  same  thing  in  substance;  and  that 
is,  if  Polly  should  die  without  an  heir,  the  property 
was  to  go  (he  Todd's  and  their  children  and  that  8i>e 
means  Robert  and  Levi  Todd  only,  and  their  children, 
Mrs.  Vance  is  somewhat  vague  and  unsatisfactory* 
She  heard  Mrs.  Wickliffe  say,  if  she  should  die  and 
'leave  no  children,  the  property  should  go  to  Robert  and 
Levi  Todd's  children.  In  this  declaration,  no  allusion 
is  made  to  the  will  of  John  Todd.  It  appears  to  ex- 
press simply  the  intention  of  Mrs.  Wickliffe  in  regard 
to  her  estate.  The  counsel,  conscious  of  this,  asked 
her  **whether  Mrs.  Wickliffe  spoke  of  the  will  express, 
ing  the  way  the  property  should  go,"  and  she  answers, 
"yes,  she  spoke  of  the  property  /toing  to  her  father*9 
brothers^  Robert  and  Levi  Todd*s  children.  Now  this, 
perhaps,  is  saving  no  more  than  she  had  said  before. 
It  might  be  asked  whether  her  answer,  by  a  fair  con« 
struction  amounts  to  more  than  this:  that  Mrs.  Wick^ 
liffe  spoke  of  the  loiV/,  expressing  the  way  the  property 
should  go,  and  she  (Mrs.  Wickliffe,)  spoke  of  its  going 
to  the  children  of  Robert  and  Levi  Todd.  But,  if  she 
intended  to  say,  as^  we  are  inclined  to  think  she  did,  that 
Mrs.  Wickliffe  declared  that  the  will  of  her  father  di« 
rected  that,  in  the  event  she  should  die  and  leave  no 
children,  the  property  should  go  to  the  children  of  Rob« 
ert  and  Levi  Todd  ;  it  would  be  difficult  to  come  to  the 
conclusion  that  it  would  be  proper  to  take  a  large  es* 
tateoutofone  channel  and  place  it  in  another,  upon 
testimony  based  merely  upon  the  confessions,  or  decla- 
rations of  Mrs.  Wickliffe,  made  thirty  or  forty  year9 
ago,  in  the  presence  of  the  witness  only.  It  would  not 
be  an  easy  conclusion,  conceding  that  her  testimony  is 
oorrobornted  in  every  particular  by  that  of  Mrs.  Judd» 
Y%u  XII  38 
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» 

Toi»D'fl  HvtBs  founded  upon  like  confessionsi  and  detailed  after  the 
Wte&Liipv.     same  lapse  of  time  ? 

""^  "       But  we  will  turn  to   the  testimony   of  Mrs.  Neely, 

and  ascertain  whether,  in  it,  any  support  is  to  be  found 
to  the  testimony  of  Mrs.  Judd,  and  of  Mrs.  Vance. 
And  preparatory  to  an  examination  of  her  testimonv, 
we  wHI  remark,  that  it  is  insisted  the  Circuit  Court  erred 
In  overruling  the  motion  of  the  appellants  for  leave  to  re- 
take Mrs.  Neely's  deposition.  It  wns  a  matter  of  discre- 

iiir"*r?«i^»'oi   tion  in  the  Court,  and    that  discretion,  in  our  opinion, 

the  ( o'ui  w.fi;-  was  not  onlv  not  abused,  but   properly  and  rightfully 

ting     a    deposi-  ,       ,       '^  i    .        .  i       i  i  i'     ' 

ticin  f8ke.im.ec-  exercised.  Gomplamt  is  made  that  she  "was  severely 
Mm*'"'*'ty'  anH  Scrutinized,  nnd  catechized,  and,  in  a  manner  calculated 
fetfijin^  leave  10  to  excite  and  confuse  her ;  that  rownd-about,  obscure, 
ffoved*  and  vexations  questions  were  put  to  her.*'    True,  her 

examination  was  a  long  and  tedious  one«  and  no   doubt 
embarrassing;  but  it  must  be  remembered  that  she  was 
first  examined  by  the  party  at  whose  instance  her  dep- 
osition was  taken,  that  her  responses  to  their  questions 
constitute  the  testimony  desired  to  be  explained;  that 
not  the  slightest  confusion  is  displayed  in  these  respon* 
ses,  but  considerable  intelligence^  coolness,  and  self  pos- 
session ;  that  the  same  question  in  a  different  form  was 
put  by  the  appellants  not  less  than  three  or  four  sever- 
al times,  and  the  same  answer  is  substantially  given  up- 
on  every   interrogation;  when  too,  from  the  leading 
character  of  the  interrogatories,  no  witness  of  her  ia- 
telligence,  as  it  seems  t^  us*  ouuld  mistake  the  answer 
which  was  desired  or  fail  to  perceive  the  very  paint  to 
which  an  affirmative  response  was  desired.    Her  mind 
was  drawn  directly  and  repeatedly^  to  the  same  ques- 
tion  in  a  different  form,  which   she  pertinaciously   an* 
swered  three  or  four  different  times  in  the  same  way^ 
and  which  she  answersin  another  v9Jay  when  hersecond 
deposition  is   taken  without  leave  of  Court.     Under 
these  circumstances,  if  it  were  not  discreet  and  proper 
to  refuse  leave  to  retake  a  deposition,  we  are  at  a  loss 
to  know  what  state  of  case  would  authorisse  a  refusaL 
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« 

The  testimony  of  Mrs.  Judd  and  Mrs.  Vance,  meets  ToD»'f  Hiti« 
with  no  support  from  Mrs.  Neely,  except  thnX^m  smnt     w^rKiirrit. 
event*  according  to  all  three>  the  Todd's,  or  the  children  ^ 

of  Robert  and  Levi  Todd^  were  to  have  the  estate. 

But,  did  Mrs,  Neely,  ever  see  a  copy  of  the  willf 
There  is  no  doubt  In  our  minds,  that  she  did  see  what 
purported  to  be  a  copy.  It  was  endorsed,  **A  copy  of 
Col.  Todd's  will."  In  whose  hand-writing?  In  that  of 
Col.  Irvine.  In  whose  chirography  was  the  body  of 
the  will?  She  does  not  know,  but  says  **it  spoke  of 
being  an  attested  copy.  Levi  Todd  was  clerk,  but  she 
was  not  acquainted  with  his  hand-writing.  She  says, 
"there  were  but  two  sentences  in  the  will — one  as  re* 
gardsa  deed  to  Psiddy  Owens,  and  one  as  regards  the 
disposition  of  the  property;  that  there  were  only  two 
names  mentioned  in  the  will- — his  brothers,  Robert  and 
Levi — the  names  of  Robert  and  Levi  were  only  named 
as  executors,  and  in  connection  with  the  devise  to  their 
children."  Joseph  H.  Januar}',  who  saw  the  same  pa* 
per,  deposes,  **  that  it  appeared  to  be  duly  recorded, 
end  a  copv  from  the  old  record,  and  was  signed  by 
some  Todd  as  clerk,  and,  he  thinks,  Levi  Todd,  but  it 
not  certain;  that  it  was  written  upon  a  sheet  of  cap 
paper^  and  was  written  nearly  all  over«" 

Now  this  may,  or  may  not,  have  been  a  copy  of 
John  Todds'  wilU  The  circumstance  of  its  being  found 
in  the  desk  of  Col.  Irvine,  who  married  the  widow  of 
John  Todd,  who  was  an  executrix,  is  strongly  in  favor 
of  its  being  a  copy.  And  it  was  attested,  and  January 
says,  the  name  of  some  Todd,  and,  he  thinks,  Levi 
Todd,  was  signed  to  it--*this  raises  another  presump* 
lion  in  its  favor.  But  is  the  proof  sufficieut  to  satisfy 
the  mind  that  it  was  certainly  a  copy  ?  It  may  have 
been  a  true,  or,  an  atteanptedcopy  of  a  copy.  IVeither 
llrs«  Neely,  nor  January,  were  acquainted  with  the 
hand-writing  of  Levi  Todd — they  cannot  say,  there- 
fore, that  it  was  a  genuine  copy  from  the  original,  or 
from  the  record.  But,  we  are  inclined  to  think,  that 
the  office  having  been  burnt  down  in  1803,  and  an  old 
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ToDV's  Hint  paper  having  been  found  as  this  >vas,  after  considerable 
WicELiFrt.     lapse  of  time,  among  the  papers  of  the  husband  of  the 

**"'""""*"'  executrix,  purporting  to  be  a  copy,  it  ought  to  be  con- 
sidered a  genuine  copy  in  the  absence  of  any  proof  to 
the  contrary. 

Taking  it  for  a  genuine  copy,  it  bears  some  evidence 
that  Mrs.  Neely,  although  a  lady  of  intelligence  and 
fine  character,  is,  like  all  mankind,  liable  to  err.  She 
makes  Robert  and  Levi  Todd  the  executors,  and,  we 
believe,  it  is  not  disputed  but  that  Mrs.  Irvine  and  Rob- 
ert Todd,  were  the  only  executor  and  executrix.  If 
mistaken  in  regard  to  the  executors  of  the  will,  may 
she  not  be  equally  mistaken  in  regard  to  its  provisions 
in  reference  to  the  property?  But  the  fact  of  her  hav. 
ing  made  one  statement  in  her  deposition  which  was 
read  upon  the  trial  of  this  case,  and  another,  in  herdep* 
Osiiion  taken  without  leave  of  Cotrt,  essentially  {lifer- 
ent from  each  other,  is  still  a  stronger  evidence  of  her 
liability  to  mistake.  It  all  shows  the  frailty  of  human 
memory,  and  how  little  reliance  is  to  be  placed  upon 
our  recolleotion  of  the  language,  or,  even  the  substance 
ef  a  written  instrument  after  many  years  have  gone  by. 
Indeed,  there  is  scarcely  a  competent  lawyer  who  will 
venture  to  advise  an  applicant  as  to  the  meaning  and 
effect  of  any  devise  in  a  will,  upon  his  mere  statement* 
although  he  may  have  come  recently  from  its  perusal. 
Before  hazarding  an  opinion,  he  will  despatch  his  client 
for  the  instrument,  or  for  a  copy.  In  this  capc,  it 
seems,  that  Mrs.  Neely  and  Mr.  January  cannot  re« 
member  alike,  even  in  regard  to  the  <7/)p7arance  of  the 
copy.  She  states  that  "  there  were  only  two  senten* 
ees  in  it,  and  he,  that  it  was  written  upon  a  sheet  of 
cap  paper,  and  written  nearly  all  over.*'  But,  Patter- 
fon,  concurs  with  her,  that  the  will  was  a  short  one. 

In  all  that  we  have  said  thus  far,  we  have  conceded 
to  Mrs.  Judd  and  Mrs.  Vance  good  characters.  But, 
from  the  proof  in  the  cause,  their  characters  are  not 
good  ;•  and  we  think  no  great  deal  of  credit  is  due  to 
their  testimony. 
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John  Todd,  however,  did  leave  a  will.     He  was  a  Todd'b  Hei» 
man  of  energy,  of  talents,  and  of  business  habits.     He     Wickhpfk. 
came  to  the  country  at  a  dangerous  time  in  our  history;  "^ 

it  was  infested  with  savages,  and  perils  were  thick  and 
imminent;  no  one  knew  when  he  was  safe  from   the 
skulking,  blood-thirsty  savage;  and  it  is  reasonable   to 
suppose,  that  such  a  man  as  John  Todd  would  prepure 
and  keep  a  will;  and,  it  is  equally   reasonable   to  sup- 
pose that  his  brothers,  or  their   children,  in  default   of 
having  children  of  his  own,  would   be   objects   of  his 
beneficence.     When  he  made  his  will  is  not  known; 
Mrs.  Judd  says  that  Polly  and  her  mother  told    her  he 
made  a  will  before  he  went  to  the  battle,  but  how  long 
before,  it  is  not  said.     In  the  suit  of  John   Mays'    heira 
against  Mafy  U.  Russell  and  others,  instituted  in  1814, 
it  is  alleged  that  it  was  made  about  the  month   of  /No- 
vember, 1780;  but  at   what  time  it  was  in  fact  made 
does  not  appear  in  proof.     We  are  inclined   to  believe 
that  he  kept  a  will  by  him,  and  that  it  was  made  before 
he  bad  any    children.     Upon    this  hypothesis  it  is  easy 
to  see  that  the  provisions  of  the  will   can   be  made  to 
harmonize  with    the   deposition   of  Mrs.  JN'eely;  and 
that  is,  **if  he  had  no  descendants  of  his  own,  the  prop- 
erty was  to  go  to  tiie  children  of  Robert   and   Levi 
Todd."     He  did  have  a  descendant  of  his   own,   and^ 
tliereupon,  any  ex|>ectancy   for  the  children  of  Robert 
and  Levi  was  at  an  end.     In  this  way,   the  conduct  of 
Robert  and  Levi  Todd  can  be  accounted  for,  and  in  no 
other.     It  is  utterly  impossible  to  reconcile   their   con- 
duct with  the  supposition  of  a  contingent   interest  oil 
the  part  of  their  children,  in  John  Todd's  estate.     Nor, 
can  it  be  supposed,  if  there  were  still  a  subsisting  con- 
tingent interest  in  the  ehildren   of  Robert   and   Levi 
Todd,  that  the  Legislature  of  Virginia,    with  the  will 
before  them,  (as  we  must  presume  it  was,)   would  pass 
an  act  for  ihe  sale  of  about  one-fourth  of  the  land,  re- 
quiring no   consent  from  the  contingent  devisees,  or 
their  guardian,  and  making  no  provision  for  their  con- 
tingent hiterest  in  the  proceeds  of  the  sale. 
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ToDO'i  iitiKt  Robert  and  Levi  Todd  resided  in  the  town  of  Lexing* 
WicKLiPFi.  ton  ;  Levi  was  the  Clerk  of  the  Fayette  County  Courtf 
where  the  will  was  recorded  j  he  was  guardian  for  Mary 
Owen  Todd,  procured  a  copy  of  the  will  before  the  of- 
fice was  burned  down  ;  the  Legislature  passed  an  act 
admitting  copies  to  be  recorded;  Mary  Owen,  when  of 
age,  niade  sales  of  quantities  of  the  land ;  the  Todds« 
themselves,  became  sub-venders  of  portions  of  it ;  Rob* 
ert,  in  conjunction  with  the  widow,  apply  to  the  Virgin- 
ia Legislature  for  the  absolute  sale  of  one  fiairth  of  the 
lands;  other  copies  of  the  will,  besides  the  one  for  Levi^ 
Were  procured  ;  and  no  copy  is  preserved  ;  none  is  re- 
corded; no  complaint  is  made  of  the  act  of  the  Virgin- 
ia Legislature;  no  objection  is  heard  to  the  sales  made 
by  Mary  Owen  ;  and  still,  it  is  insisted  that  the  children 
of  Robert  and  Levi  Todd  were  interested  in  the  lands. 
If  so,  the  conduct  of  these  two  parents  was  unnatural 
and  unaccountable*  And*  all  these  facts  considered,  it 
would  be  hard  to  conclude  that  the  children  of  "Robert 
and  Levi  Todd  were  interested,  though  Mrs.  Judd,  Mrs. 
Vance,  and  Mrs.  Neely,  all,  concurred  in  making  them 
80.  It  would  be  equally  rational  to  suppose  they  were 
mistaken. 

But  it  is  insisted  by  the  learned  counsel  for  the  appeL 
lants  that,  upon  the  supposition  of  an  interest  in  the 
children  of  Robert  and  Levi  Todd,  there  is  nothing 
strange,  or  unaccountable  in  the  conduct  of'  the  parents) 
that  their  children  were  only  to  have  the  property  upon 
the  death  of  Mary  Owen,  leaving  no  children;  and,  she 
halving  given  birth  to  John  Todd  Russell,  and  capable 
from  appearances  of  having  other  issue*  the  contingent 
cy  was  rendered  so  remote,  as  to  destroy  their  hopes 
for  their  children.  This^tate  of  case  could  not  have 
been  improbable  in  the  mind  of  their  uncle,  and  stilj,  he 
did  not  think  it  useless  to  provide  for  the  children  of 
Robert  and  Levi,  as  the  event  of  his  daughter's  dying 
without  issue  might  happen.  And,  any  provision  which 
the  uncle  thought  it  proper  to  make  for  the  childreDt 
was  surely  worth  the  attention  of  their  fathers.    They 
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might  at  least  have  taken  some  steps  after  the  clerk's  Todd'i  H»im«, 
office  and  records  were  burned,  to  preserve  some  me-  Wicklippi. 
morial  of  the  will;  if  cbpies  were  not  accessible,  a  suit 
might  have  been  instituted  to  perpetuate  the  testimony, 
whilst  there  were  living  witnesses  who  had  seen  the 
will,  and  who  could  not  well  be  mistaken  as  to  its  con- 
tents. 

To  Mrs.  Wickliffe   are   accorded,  on  all   hands,   an  Though  ib«  tcn- 

.11  .  1  I  i.r         1  Hmony  may 

envinble  reputation,  and  an  exemplary  lile  ;  she  appears  ^how      clearly 

to    have  been   endowed,  in  a  high  defrrecV,  with  all  the  leJed    to    have 

virtues  for  which    her  sex  are  so  justly  di<;tinguished;  ^^I'^'l^^'l^ecordf.d 

shewa«  the  only  jivina:  descendant  of  a  worthy  ances-  ""<*    I*'®   ^,^'"® 

•^  ®  -^  burned,    and  the 

tor^and   she  eminently  reftecte<l   his  virtues.     It  is  not  oiic  ml  and  re- 
-,,.  ...  i?ii  ^1  .         cord  thereof  lost, 

easy  to  believe  that  a  woman  of  her  character,  knowmg  was  in  lactmm'o 

it  to  be  the  will  of  her  father  that,  in  default  of  her  is-  1%^  in%e'TJ 

sue,  the  children  of  her  nncl«s   should  have  an   estate  "'cenain  loan- 

ihonze         t  a  9 
which  he  hrid  acqiiT'd  by  the  toils  and   hardships  of  a  Couu    lo     aay 

frontier   life,  amid  perils  the  most  threatening,  would  center ti,      and 

perpetuate  the  unfilial,  ungrateful,  and  dishonest  deed  ^^'J.^j  "ilf^aiie^ca 

of  frustrating  that  will.  '^^"'*^  ^TrtUef 

We  believe  that  the  will  of  John  Todd  contained  deuied. 
some  provi'ion  for  the  benfit  of  Robert  and  Levi  Todd, 
or  their  chillren,  but  what  that  provision  wa«,  is  a  mat- 
ter of  uncertainty — we  are  inclined  to  the  opinion,  as 
already  remarked,  that  the  provision  was  such  ns  Mrs. 
Neely  stated  it  to  have  been;  and  accor ling  to  that, 
John  Todd,  not  having  died  without  a  descendant  the 
contingency,  upon  which  the  children  of  Robert  and 
Levi  Todd  were  to  lake  never  happened.  The  testimo* 
ny  of  Mrs.  Neely,  far  outweighs,  in  our  opinion,  that 
of  Mrs.  Judd,  and  her  daughters  combined. 

In  any  view  which  we  have  been  able  to  take  of  the 
case,  it  was  proper  in  the  Circuit  Court  to  dismiss  the 
bill. 

Wherefore  the  decree  is  affirmed. 

Hewitt  and  Robertson  for  pbtintiifs;  Moreheadf  G.  B, 
Kinkeadf  and  Preston^  for  defendant. 
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October  8. 


Chancery.  Martin  vs  Martin. 

Case  63  Error  to  the  Madison  Circuit. 

Usury,  Administrations, 
JuoGB  Mabshall  delivered  the  opinion  of  the  Court, 
Cme  stated  and  This  bill  WHS  filed  in  February,  1846,  by  Robert 
clrcuti  Court.***  Martin  against  John  Martin,  to  recover  a  lai-ge  amount 
of  usury  alledged  to  have  been  paid  by  the  former  to 
the  latter  upon  various  debts  specified  in  the  bill.  The 
answer  admits  that  two  small  notes  were,  as  alleged  in 
the  bill,  executed  wholly  for  usurious  interest,  upon  two 
large  notes  specified  by  the  complainant,  and  that  these 
four  notes  were  pnid  by  him  as  alleged.  It  must  be 
considered  also  as  admitting  usury  to  have  been  inclu- 
ded  in  two  other  notes  which  had  also  been  paid,  but 
denies  the  amount  of  usury  charged,  and  relies  upon 
lapse  of  time  and  the  statute  of  limitations,  and  prays 
a  set  oflT  for  alleged  deficiency  in  a  tract  of  land  pur- 
chased  by  him  upon  the  representation  of  the  com- 
plainant to  whom  it  had  belonged  at  the  time  of  the 
purchase,  that  it  contained  a  much  larger  quantity  thaa 
isactujilly  in  it. 

The  two  last  mentioned  notes  on  which  the  contest 
arises,  being  one  for  about  $1480,  and  the  other  for 
about  $604,  both  due  on  the  first  day  of  March,  1840, 
were  executed  in  renewal  of  notes  previously  executed 
by  William  C.  Tiiomas  and  Azariah  Martin,  who  had 
been  partners.  I'he  larger  of  these  notes  appears  to 
have  originated  in  the  loan  of  $5U0  about  the  year 
1827.  The  other,  by  a  loan  of  about  $250,  or  $300, 
in  1832  or  1833.  They  were  increased  tJ  their  rcspec* 
tive  amounts  by  frequent  renewals  and  compounding  of 
interest  at  the  rate  of  ten  per  cent,  per  annum.  Before 
either  loan  was  repaid,  Azariah  Martin  died,  and  the 
complainant,  Robert  Martin,  his  father  and  sole  heir. 
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executed  the  renewal  notes  with  W.  C  Thomas^  the  Maitih 
surviving  partner  anH  as  his  surety.  P.  Bush  who  ad-  Martih. 
ministered  on  the  estate  of  Azariah  Martin,  sold  the 
property  of  A.  Martin  and  W.  C.  Thomas,  as  adminis* 
trator,  and  under  a  power  from  W.  C.  Thomas  and 
Robert  Martin.  At  this  sale  R.  Martin  purchased  a 
slave  of  the  estate  of  Azariah  Martin,  and  executed  to 
Bush  his  note  with  security,  for  about  $875,  the  amount 
of  his  purchase,  due  the  first  of  January,  1841.  Upon 
the  order  of  R.  Martin,  and  a  promise  of  indemnity 
from  John  Martin,  Bush  paid  the  two  notes  for  $1480 
and  $504,  by  transferring  the  notes  of  divers  persons 
executed  for  property  purchased  at  the  sale  aforesaid* 
and  among  them  the  note  of  R.  Martin  for  $875,  which 
was  not  completely  paid  until  1845.  The  two  notes 
for  $1480  and  for  $504,  thus  taken  up  by  Bush,  were 
afterwards  delivered  by  him  to  Robert  Martin  upon 
his  receipt  for  their  amount  with  the  interest.  And  R* 
Martin  presented  them  for  allowance  in  a  suit  brought 
by  Bush  as  administrator,  for  the  settlement  of  the  es- 
tate of  Azariah,  which,  as  well  as  the  entire  property 
of  A.  Martin  and  Thomas,  proved  insufficient  to  pay 
their  debts.  In  that  suit  there  was  a  pro  rata  allow- 
ance of  80  per  cent,  upon  all  the  debts,  with  interest 
calculated  on  them  up  to  October,  1840.  This  pro  rata 
was  allowed  to  R.  Martin  in  1844,  upon  the  said  two 
notes  presented  by  him,  but  he  did  not  receive  it  for 
some  years  afterwards,  and  it  does  not  appear  that  he 
received  interest  accruing  after  October,  1840. 

John  Martin  in  his  answer,  relies  upon  this  allowance 
of  80  per  cent,  without  any  deduction  on  account  of 
usury,  as  precluding  the  present  claim.  He  also  relies 
upon  the  record  of  a  suit  brought  by  Bush  as  adminis- 
trator of  A.  Martin  against  him  for  the  usury  in  the 
same  two  notes,  shewing  that  the  bill  was  dismissed 
agreed,  as  a  bar.  And  Bush  who  was  made  a  defend- 
ant to  the  present  suit,  claims  a  decree  as  administrator 
for  four-fifths  of  the  usury  which  may  have  been  paid 
to  John  Martin  on  the  debts  of  Azariah,  .^  ^ 

Veu  XII.  3» 
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Mabti*.  The  case  was  referred  to  a  commissioner  for  the  as- 

Of 

Mabtiv.       certainment  of  the  usury  paid,  and  with  directions  to 
"^"^  take  and  report  evidence.    Upon  his  report,  swelled  to 
a  great  volume  by   nunnerous  depositions  impeaching 
and  sustaining  the  characters  of  two  of  the  complain- 
ant's witnesses,  who  depose  as  to  the  usury   contained 
in  the  two  notes  now   in  question ;  the  Court  rejecting 
the  claim  for  the  usury  in  these  notes,  decreed   to   the 
complainant  $257  75  cents,  on  account  of  the  principal 
and  interest  of  the   two  small  notes  admitted  to  be 
wholly  usurious. 
jpTCMnteS^foVde"       ^^  revising  this  decree,  the  principal  questions  pre- 
-^c^Mon.  sented  by  the  record  and  discussed  by  the  counsel,  re« 

late,  to  the  application  of  the  statute  of  limitations,  and 
are,  first,  at  what  time  did  Bush  take  up  the  two  notes 
of  $1480  and  $504,  by  transferring  other  notes  for 
them.  And  second,  whether  the  payment  of  the  usury 
in  those  notes  was  complete  at  that  time,  or  whether 
because  one  of  the  notes  transferred  was  the  note  of 
R.  Martin,  who  was  also  an  obligor  in  ihe  notes  takea 
up  by  Bush,  the  transaction  should  to  the  extent  of 
that  note,  be  regarded  as  a  mere  continuation  or  re- 
newal of  the  pre-existing  debt,  and  as  thus  postponing 
the  payment  of  the  usury  until  the  last  note  of  R.  Mar- 
tin was  discharged. 

Upon  this  last  question,  we  think  thereis  no  room  for 
doubt.  If  Robert  Martin  had,  in  consideration  of  tho 
two  notes  held  by  John  Martin,  transferred  to  him  the 
notes  of  others  for  part  of  the  debt,  and  executed  his 
own  note  for  the  residue,  the  previous  debts  would  have 
been  thereby  in  part  paid  and  extinguished  by  the  trans- 
ferred notes,  and  in  part  continued  and  renewed  by  the 
note  of  the  debtor  himself.  And  in  that  case  the  pay- 
ment,  as  repeatedly  decided  by  this  Court,  would  have 
been  applied  to  the  real  debt  and  its  legal  interest,  and 
the  usury  would  have  been  considered  as  being  contain- 
ed in  the  renewal  note,  and  as  remaining  unpaid  until 
that  note  was  discharged.  But  this  was  not  either  the 
form  or  the  substance  of  the  transaction*    The  note  of 
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R.  Martin  for  $875  was  not  executed  in  consideration        M*«ti« 

of  the  previous  debts,  nor  to  John  Martin,  the  creditor       Maitih. 
who  held  them,,  but  was  executed  by  R.  Martin  in  con-  — — — — 
sideration  of  property  of  the  estate  of  Azariah  Martin 
purchased  by  him,  and  was  transferred  to  the  creditor 
by  the  administrator  of  that  estate,  just  as  the  other 
similar  notes  were  transferred,  in  discharge  of  the  pre- 
existing debts.     Being' like   the   other  similar  notes  a 
distinct  and  independent  note  and  debt  before  the  trans- 
fer, it  did  not  any  more  than  the  others,  lose  its  distinct 
character  by  the  trailsfer,  or  become  a  part  and  con- 
tinuation of  the  debt  for  which  it  was  transferred.    To 
Tjhew  that  the  identity,  of  one   of  the  obligors  in   the 
note  taken  up,  and  in  the  not«  transferred  for  it,  does 
not  determine   the   identity  and  continuance  of  the 
debt,  we  put  the  following  case:    A  as   principal,  and 
B  as  his  surety,   are  co-obligors  in  a  note  to  C,   which- 
includes  usury,  A  for  the  purpose  of  paying  this  and 
othisr  debts  sells  his  own  property,  and  B  becoming  a 
purchaser  to  the  amount  of  their  debt  to   C,  executes 
his  note  with  surety  to  A  who  takes   up  the  note  to  G, 
by  transferring   to  him  the  note  of  B,  which  B  some 
time  afterwards  pays.    Most  obviously,  A  has  paid  his 
own  debt  including  the  usury  with  his  own  property 
converted  into  the  note  of  B,  and  B  in  paying  that  note, 
has  only  paid  kis  own  debt  due  for  the  property  pur- 
chased  by  hinu    He  has  not  paid  the  debt  of  A,  for  that 
was  paid  and  extinguished  by  the  transfer  of  his  note. 
He  has  not  paid  usury  to  G  because  his  own  note  was 
for  the  price  of  A's  property  without  usury  in  it.    His 
payment  of  his   own  debt  gives  no  demand  either 
against  A  as  his  principal,  or  against  G  for  usury.    But      One  who  pay»« 
A  has  the  right  to  sue  for  the  usury  as  soon  as  he  takes  fh«6  ^^L^muIJJ'^ 
up  the  original  note  with  that  of  B.    In   the  present  ^\  ^*  ^^^*  ^^ 
case,  the  original  debt  was  due  from  A.  Martin  and  W.  forthwitk  sue  for 
C.  Thomas,  upon  the  death  of  A.  Martin^  R.  Martin 
become  bound  for  it  a«  surety  for  Thomas,  but  it  was 
still  the  debt  of  A.  Martin  and  Thon>as,  so  far  as  R 
Martin  is  concerned,  and  was  taken  up  by  the  adminis- 
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MAKtiv        trator  of  A.  Martin,  by  the  transfer  of  notes  given  up- 
IfARTtv.        on  the  sale  of  his  property,  and   in  part  by  the  note  of 
"  ^   R.  Martin,  given  for  a  portion  of  that   property.     The 

analogy  between  this  and  the   case   supposed,   seems, 
therefore,  to  be  complete.     And   if   this   transfer   of 
notes  by  the  administrator  took  place  more  than  five 
years  betore  the  commencement  of  this  suit,  the  de- 
mand for  the  usury  by  whomsoever  made,  is  barred  by 
the  statute  of  limitations. 
A  ■atety  on  a       The  question  as  to  the  time  at  which    the  original 
Swe  iT  usiiry  debts  and  the  usury  in  them  were  paid,  arises,  not  from 
which  iB  paid  bj  ^^y  difficulty  as  to  the  fact  itself,  which  is  clearly  pro*- 
eanoot    reclaim  ed  by  Bush  to  have  taken    place   in  March    or  Aprilf 
^'  1840,  but  from  the  failure  of  the  defendant,  John  Mar- 

tin, to  answer  specifically,  a  statement  in  the  amended 
bill  of  the  complainant,  which  after  charging  that  P. 
Bush  paid  the  two  notes  in  question  in  the  manner  sta- 
ted in  paper  A,  exhibited  in  a  certain  record  which  is 
described,  adds,  *'This  payment  was  made  on  the  1st  of 
March,  1841."  And  the  bill  goes  on  immediately  to 
contend  that  as  to  $875,  part  of  the  debt  for  which  it 
says  R.  Martin  was  the  surety  of  A.  Martin  and  Thom- 
as, this  was  not  a  payment  until  1845,  when  R.  Mar- 
tin's note  for  that  sum,  due  Ist  January,  1841,  and 
transferred  by  Bush  to  John  Martin  in  part  satisfaction 
of  said  debt,  was  paid — aud  calls  upon  the  defendant 
John  Martin,  to  answer  and  further  to  say  as  to  the 
usury,  &C*,  &c.,  &c.  The  answer  of  John  Martin, 
denying  the  usury  in  the  two  notes,  admits  that  they 
were  paid  as  stated  in  paper  A  referred  to^  denies  that 
the  legal  effect  of  the  said  payment  was  such  as  alleged 
in  the  amended  bill — denies  that  complainant  was  sure- 
ty of  Thomas  and  A.  Martin  in  the  note  for  $875,  and 
says  if  there  was  any  usury  in  either  of  the  said  notes, 
it  was  paid  as  stated  in  his  answer  to  the  original  bill, 
and  not  in  the  payment  of  the  note  for  $875,  but  he 
denies  that  there  was  any  usury  in  said  notes,  and 
adopts  his  original  answer  on  that  subject. 
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Upon  looking  to  the  origmol  bill  and  answer,  we  find        Maht^k 
that  the  former  is  rather  confused  in  its  statements  as  to       Mabtih. 
the  date  and  time  of  payment  of  the  two  notes  in  ques- 
tion,  and  the   time  up  to   which    interest  and   usury 
were  included  therein,  leaving  it  uncertain  whether  it 
was  up  to  the  1st  of  March,  1840,  or  the  1st  of  March, 
1S41.     The  answer  denie*  tl.at   the  loan  of  $506,  was 
renewed  and  compounded  with  usury  up  to  the  first  of 
March,  1841,  (as  is  expressly  alleged  in  the  bill,)  and 
alleges  that  the  last  notes  for  the  two   loans  were  due 
the  first  of  March,  1840.     And  that  Bush  paid  them  on 
the  order  of  the   complainant  by  notes   taken  on  the 
•sale  of  property,  &;c.,  as  already  stated.     There  is  no 
specific  statement  as  to  the  time  of  this  payment  either 
in  the  bill  or  the  answer.     The  paper  A,  referred  to 
by  both  parties  bears  no  date,  and  in  the  statement  of 
the  transaction  does  not  show  when  it  took  place,  but 
might  apply   as   well   to  a  settlement  on   the   1st  of 
March,  as  to  one  on  the   1st  of  Jauury,  1841,  and  as 
well  to  one  in  the  March  or  April  preceeding  as  to  either 
of  the  other  dates.     It  shows  however  that  some  of  the* 
notes  transferred  in  payment  including- that  of  R  Mar- 
tin, were  due  on  the  Isi  of  January,  1841.    And  that 
one  was  due  on  the  1st  of  March,  1841.    And  as  the 
amended   bill  does   not  say   that  this  settlement  took 
place  on  the  1st  of  March,  1841,  but  that  this  payment 
took  place  at  the  latter  date.    And  goes  on  immediate- 
ly to  speak  of  the  legal  efiect  of  the  transaction,  the  de- 
fendant might  have  supposed  that  in  stating  that  the 
payment  took  place  on   the  1st  of  March,  1841,  the 
complainant  meant  to  assert  that  in  legal  eflfect  it  took 
place  at  that  time,  because  the  Interest  on  a  balance  of 
the  debt  was  calculated  up  to  that  time  at  which  one 
of  the  notes  transferred  in  payment  fell  due,  and  under 
this  supposition  he  might  have  considered  his  denial  of 
the  legal  effect  of  the  transactiout  being  such  as  alleged, 
as  being  a  denial  of  the  entire  allegation  as  to  time  •f 
payment 
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M&KTiH  It  may  be  questioned  whether  the  defendant  is  enti- 

Martiii.  tied  to  this  liberal  and  indulgent  construction,  without 

One  crediior  which,  he  could  not  have  any  benefit  from  the  evidence 

to*^ha"v^e  thVeJT-  Contradicting  and  falsifying   the  allegation   which  he 

of"a  debt  (?ue  the  ^^^  failed  to  answer.     But  we  do  not  deem  it  necessary 

intestaie,    from  to  decide  this  point,  because  upon  other  facts  relating 

the    fact    of  his  ,  ^  r         »  ^        .    .  ^  ,11 

bringing  «iich  a  to  this  payment,  we  are  01  opmion   (as  contended  by 

Moilce  onhe  ad^  the  counsel,)  that  Robert  Martin  is  not  entitled  to  sue 

iniu'fo"d^iiiribu*  ^^^  ^'^®  usury  paid  by  the  property  of  the  original  debt- 

lion  under   the  ors  W.   C.   Thomas   and   Azariah  Martin;    but   that 

act  of  1839— he  ,.,-.  .,/.  ,.t>.. 

is  only  entitled  the  right  of  actiou  or  suit  therefor  vested  m  Bush,  who, 

10  his  pro  rate  of  ^^  administrator  of  A.  Martin,  and  as  attorney  for  his 
heir  and  his  partner,  sold  the  property  of  the  real  debt- 
ors, took  the  notes  therefor,  payable  to  himself,  as  he 
had  a  right  to  do,  and  applied  them  to  the  payment  of 
their  debts ;  and  who,  although  he  has  in  this  manner 
paid  this  debt  in  full,  has  not  paid,  and  has  not  the 
'  means  of  paying  other  debts,  and  therefore  should  re- 
cover this  usury  for  that  purpose,  if  it  is  recoverable  at 
all.  The  bill  does  not  allege  that  he  refuses  to  sue  for 
it,  but  he  has  in  fact  demanded  a  large  part  of  it  by 
cross  bill  in  this  suit.  Nor  could  the  present  complain- 
ant, if  he  recovered  the  usury,  hold  it  free  from  the 
debts  of  A.  Martin  and  W.  C.  Thomas.  His  being 
himself  one  of  their  creditors,  does  not  entitle  him  to 
sue  for  a  demand  which  should  be  appropriated  to  the 
benefit  of  all. 

We  are  of  opinion  therefore,  that  the  complainant 
has  no  right  to  complain  that  his  claim  for  the  usury  in 
the  notes  for  $1480  and  $504  30  cents,  paid  in  fact, 
more  than  five  years  before  the  institution  of  this  suit^ 
and  out  of  the  property  of  the  real  debtors,  and  not  of 
himself,  has  been  rejected.  Nor  do  we  perceive  thai 
injustice  has  been  done  in  calculating  the  interest  on 
the  two  small  notes  for  usury.  There  is  no  allegation 
nor  proof  that  usurious  interest  was  paid  on  these 
notes.  The  usury  actually  allowed  in  the  decree  as 
paid  on  the  two  small  notes,  was  paid  wholly  by  the 
property  of  the  complainant,   and  P.  Bush  having  no 
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interest  therein,  his  cross  error  assigned  upon  that  point       8o4«ob 
Is  not  available.     He  has  not  complained  of  the  decree      PAes,  &c 
in  any  other  respect,  and  his  cross  bill  does  not  seem  — — — 
to  have  been  disposed  of.     The   claim  of  John  Martin 
for  a  set  off  on  account  of  a  deficiency  in  the  land  was 
properly  rejected,  because,  if  it  be  properly  a  subject  of 
set  off  in  this  case,  the  facts  by  which  it  might  be  sus- 
tained, are  not  proved  except  by  depositions  taken  be- 
fore the  Master  Commissioner,  and  which  were  except* 
ed  to  because  that  part  of  tho  case  was  not  referred  to 
him,  and  he  had  no  authority  to  take  the  evidence  on 
that  subject.    The  cross  errors  of  the  defendant,  John 
Martin,  as  to  this  matter,  are  therefore  not  sustained. 

With  regard  to  the  costs  in  the  Circuit  Court,  which 
were  decreed  against  John  Martin,  we  see  no  ground 
for  reversing  the  decree. 

Wherefore  the  decree  is  affirmed. 

Turner  for  plaintiffs ;  Caperton  and  Huston  for  de- 
fendants. 


Caseta. 


Scarce  vs  Page,  &c,  CHAHCBmT. 

Appeal  from  the  Hickman  CntctiiT. 

Administrations.    Sheriffs.    Distribution. 
J90«s  HiflB  delivered  the  opinion  of  the  Court.  Oetoft<r,  t. 

Iif  the  year  1841,  Seth  Cook  died  intestate  in  Hick-  cue  stated 
man  county,  Kentucky,  leaving  an  estate  in  slaves, 
goods,  and  chattels,  and  choses  in  action,  of  the  value 
of  several  thousand  dollars.  At  the  March  term  of 
the  Hickman  County  Court  in  1841,  Price  Edrington 
i,  by  the  order  of  that  Court,  appointed  administra- 
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ScARCB  tor  of  the  estate — was  duly  qualified,  and  executed  hi« 
Page,  Ac.  bond  as  such,  according  to  law.  Edrington  as  adminis- 
trator  under  this  appointment,  took  the  estate  into  his 
possession  and  entered  upon  its  administration.  He 
returned  an  inventory  and  appraisement,  and  sale  bill, 
which  were  filed  and  recorded,  and  disbursed  a  small 
portion  of  the  assetts  in  the  payment  of  debts,  as  he 
alleges  in  his  answer.  The  securities  in  his  official 
bond  becoming  apprehensive  of  future  liability,  proceed 
against  Edrington  in  the  Hickman  County  Court  upon 
motion  for  counter  security,  and  he  failing  to  furnish 
such  security,  the  Court  at  their  April  term,  1842, 
make  an  order  that  Edrington  be  removed  as  adminis- 
trator, and  that  the  sheriff  should  proceed  forthwith  to 
take  into  his  possession  the  estate  of  the  intestate  and 
safely  keep  the  same,  subject  to  any  future  order  of  the 
Court.  At  the  date  of  this  order,  E.  T.  Wright  was 
the  sheriff  of  Hickman  county,  and  L.  D.  Stephens 
was  bis  deputy.  Edrington  delivered  over  to  Stephens 
as  deputy  sheriff,  the  assetts  remaining  in  his  hands  be- 
longing to  said  estate,  for  which,  Stephens  executed 
his  receipts  ;  afterwards,  E.  S.  Watson  was  appointed 
deputy  sheriff  of  E.  T.  Wright,  to  whom,  it  is  presu- 
med, Stephens  delivered  the  assets  which  he  had  re- 
ceived from -Edrington. 

The  County  Court  of  Hickman,  at  its  February  term, 
1844,  ordered  that  E.  T.  Wright,  the  sheriff,  should 
make  a  settlement  with  the  county  commissioners,  ap- 
pointed and  authorized  for  such  purpose,  of  his  admin- 
istration of  said  estate. 

And  on  the  14th  of  February,  1844,  the  said  com- 
missioners make  and  report  their  settlement  with  E. 
L.  Watson  as  deputy  sheriff  of  E.  T.  Wright,  showing 
that  at  that  time,  upon  the  report  of  this  deputy,  tbe 
said  estate  consisted  of  uncollected  claims  amounting 
to  $2003  95|,  and  of  a  balance  in  cash  after  allowing 
credits  for  disbursements,  amounting  to  $136  41^. 
This  settlement  was  approved  and  recorded.  Then  at 
the  March  term  of  the  Hickman  County  Court,  in  1844, 
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when,  it  is  presumed,  the  term  of  office  of  E.  T.*  »»*»<» 
Wright  had  expired,  and  when  the  defendant,  Lewie  Pa»i. 
Scarce,  had  beea  commissioned  as  sheriff  of  Hickman 
county,  the  Court  by  its  order  directs  "  that  the  derk 
of  the  Court  hand  over  to  the  sheriff  of  the  county  all 
the  papers  and  evidences  of  debt  belonging  to  the  es-* 
tate  of  Seth  Cook,  dec'd.,  and  that  the  sheriflf  proceed 
to  collect  all  demands  due  said  estate/'  At  the  date  of 
this  order  the  facts  are  not  questioned  that  Lewis 
Scarce  was  the  sheriff  of  Hickman  county,  and  N.  E. 
Wright  was  his  regularly  appointed  deputy. 

The  assets  of  said  estate  in  the  form  of  uncollected 
debts  and  money,  was,  on  the  5th  of  March,  1844,  de- 
livered over  to  N.  E.  Wright,  deputy  sheriff  of  L. 
Scarce,  in  pursuance  of  the  order  by  the  clerk  of  the 
Court,  to  whom,  doubtless,  they  had  been  previously 
, surrendered  by  E.  L.  Watson,  who  had  been  deputy 
sheriff  under  E,  T.  Wright,  and  to  whom  a  receipt  is 
given  by  N.  E.  Wright,  D.  S.,  for  L.  Scarce,  the 
sheriff  of  Hickman  county.  At  its  November  term, 
1844,  the  sheriff  of  the  county,  by  an  order  of  the 
County  Court,  is  directed  to  sell  on  12  months  credit, 
one,  or  two,  of  the  slaves  belonging  to  the  estate,  as 
might  be  necessary  for  the  payment  of  debts. 

Two  slaves  under  this  order  were  sold  by  N.  E. 
Wright,  who  as  it  appears,  received  the  proceeds  and 
applied  them,  together  with  the  whole  estate  in  his 
hands,  to  his  own  use,  or  squandered  and  wasted  the 
same,  without  ever  having  been  brought  to  a  settle-' 
ment  with  the  County  Court,  or  before  the  county 
commissioners.  After  the  lapse  of  three  years  and 
more,  the  County  Court  in  the  meantime  having  failed 
to  take  any  further  steps  to  preserve  the  estate,  or  to 
withdraw  it  from  the  hands  of  N.  E.  Wright,  or  to  ^  .  * 
commit  it  to  the  successor  of  L.  Scarce  in  the  office  of 
sheriff — Thos.  S,  Page,  with  other  creditors  of  the  es- 
tate of  Seth  Cook,  dec'd.,  in  August,  1847,  filed  their 
bill  against  the  said  sheriff,  L.  Scarce,  and  all  the  secu- 
rities in  his  official  bond,  against  N.  E.  Wright,  deputy 
Veu  XIL  40 
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8eABM.  ghertff*  and  against  the  heirs  and  distributees  of  the  in« 
PAet.  testate,  in  which  they  insist  ihkt  Scarce  and  his  securi- 
ty  shall  be  held  responsible  for  the  whole  estate,  which, 
under  the  order  of  the  County  Court  of  March,  1844, 
was  placed  in  the  hands  of  his  deputy,  the  said  N.  E. 
Wright;  they  demand  a  settlement  of  the  estate  through 
an  auditor  of  the  Court's  appointment,  and  ask  the 
Court  to  render  a  decree  in  their  favor,  against  L. 
Scarce  and  his  securities,  for  the  amount  of  their  seve- 
ral demands,  and  for  general  relief.  L.  Scarce,  the 
sheriff,  and  two  of  his  securities,  namely,  H.  Wright, 
and  S.  P.  McFall,  answer  and  deny  that  they  or  either 
of  them,  are  responsible  according  to  law,  for  the  de- 
falcations of  N.  E.  Wright,  the  deputy  sheriff,  into 
whose  hands  alone,  the  assets  of  said  estate  were  com- 
mitted. They  deny  that  the  County  Court  of  Hickman 
had  jurisdiction  or  lawful  authority  to  make  the  order  ^ 
of  March,  1844,  directing  the  clerk  to  deliver  the  as- 
setts  of  said  estate  to  the  sheriff  or  requiring  the  sher- 
iff to  collect  them,  they  deny  that  Scarce  ever  received 
from  the  county  clerk  or  from  any  other  person  the  said 
estate,  or  any  part  of  it,  but  they  suppose  that  it  was 
placed  in  the  hands  of  N.  £.  Wright,  and  insist  that 
he,  and  not  they,  is  responsible. 
The  auditor  who  had  previously  been  appointed  for 
Tht  d«erM  of  that  purpose,  ascertains  the  amount  of  said  estate,  and 
'Court.  makes  his  report,  showing  that  amount  to  be  more  than 

sufficient,  if  available,  to  pay  all  the  debts  of  the  intes- 
tate, leaving  a  considerable  balance  to  be  divided 
amongst  the  distributees. 

The  Circuit  Court  decreed  that  the  defendants,  L. 
Scarce,  and  his  securities,  should  pay  to  the  complain- 
ants in  the  bill,  the  amount  of  their  several  demands* 
and  that  they  should  pay  over  to  the  distributees  the 
balance  of  the  estate  left  after  the  payment  of  the 
debts. 

From  this  decree  Lewis  Scarce,  the  sheriff,  and  the 
securities  in  his  official  bond,  have  appealed  to  this 
Court 
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The  question  presented  in  this  case  for  the  considera*       •cahc* 
tion  of  this  Court,  and  so  far  as  recollected,  for  the  first         pAei,    _ 
time,  is  one  of  much  importance,  and  the  settlement  of  a  ^aMtioK  h* 
which,  is  a  matter  of  considerable  interest  to  the  com-  *«<^*«'<>n' 
munity.    It  is  this:    Have  the  County  Courts  lawful 
authority  and  jurisdiction  to  commit  the  estates  of  de- 
cedents into  the  hands  of  the  sheriflfs  of  their  respective 
counties,  and   charge   them  with   the  administration 
thereof,  in  cases  where  an  administrator  had  been  pre- 
viously appointed  and  removed;    and   are  the  sherii& 
io  ordered  to  take  charge  of,  and  administer  estates, 
and  the  securities  in   their  official   bonds  by  law  re- 
sponsible for  delinquencies,  with  respect  to  the  preser- 
vation, due  administration,  and  distribution  of  such  es* 
tates,  by  suits  in  chancery  instituted  by  the  distributees 
or  creditors,  whether  the  sheriff  does,  or  does  not,  as* 
sent  to  such  order,  or  take  the  estate  himself,  but  which 
^18  delivered  to,  and  received  by  his  deputy. 

This  Court  has  decided  in  the  case  of  Williams  and  ^^^1^  SrwutJ 

othet^  vs  Collins  and  others,  (1  B.  Mmroe,  59,)  that  the  of  •    deccdtnt 

hai    06611    eom* 

sheriff  and  bis  securities  may   be   held   responsible  in  mitted    by    Ui6 
chancery  at  the  suit  of  distributees  for  settlement  and  for^^adminrnut' 
distrib'ition,  in  a  case  where  an  estate  by  order  of  the  ^*°J,,^|J  h,'**ihan- 
County  Court  is  committed  to  the  sheriff  after  the   ex-  ce^y  lo  diniribu- 
piration  of  o  months  from  the  death   of  the  intestate,  59.)  tnd  h\n  no. 
and  where  there  had  been  no  previous  appointment  and  i"ii*bond  itttin' 
removal  of  an  administrator.    That   the  County  Court  JJfo^*\n*er66i6<L. 
having  the  power  to  appoint  the  sheriff,  the  legal  duty 
and  obligation  is  imposed  on  the  sheriff  to  act  in  such 
cases,  and  h  e,  officially,  and  his  securities  In  his  official 
bond,  should  be  held  responsible  to  those  interested, 
for  his  delinquencies.    But  it  is  contended,  that  In  this 
case,   the  sheriff  and  his  securities  are  not  'respon- 
sible, because  the  County  Court  of  Hickman  county 
bad  no  power  under  the  57th  section  of  the  act  of 
1797,  (1^  Statute  Law,  670,)  to  charge  the  sheriff  with 
the  custody  and  administration  of  the  estate  of  Seth 
Cook,  dec'd.,  by  the  order  made  at  the  March  term  of 
the  Court,  in  1844. 
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BcAxw  The  57th  section  of  the  act  above  referred  to,  pro- 

Pagb.  videsy  that  ''If  all  the  executors,  named  in  any  last 
The  tiatutory  wiU,  shall  refuse  to  undertake  the  executorship,  or  being 
Mbjict!***^"  ^*  required  to  give  security,  shall  refuse  to  give,  or  be  un- 
able to  procure  the  same,  and  no  person  will  apply  for 
administration  with  the  will  annexed  ;  or,  if  no  person 
will  apply  for  the  administration  of  the  goods  and  chat* 
tela  of  any  intestate,  it  shall  be  lawful  for  the  Court 
having  jurisdiction  of  such  probate  or  administration, 
as  herein  before  named,  after  the  expiration  of  three 
months  from  the  date  of  the  d^ath  of  the  testator  or 
intestate,  to  order  the  sheriff  of  the  county  to  take  the 
estate  into  his  possession,  and  make  sale  of  so  much 
thereof,  by  public  auction,  as  the  payment  of  debts 
shall  make  necessary,  or  as  shall  be  perishable,,  or  be 
directed  by  will  to  be  sold." 

The  order  in  question,  it  is  urged,  is  unauthorized  by 
this  law,  because  Price  Edrington  had  been  duly  ap-^ 
pointed  and  qualified  as  administrator  of  Seth  Cook's 
estate,  and  took  upon  himself  its  administration,  and 
that  a  vacancy  occurred  in  the  office  of  administrator, 
by  reason  of  his  subsequent  removal  by  the  County 
Court  at  their  April  term  in  1843.  That  the  vacancy 
in  the  office  of  administrator  in  this  case,  was  caused 
and  created  by  the  County  Court.  And  that  they  had 
no  right  to  order  the  sheriff  to  fill  such  vacancy,  caused 
by  the  removal  of  an  existing  administrator  who  had 
applied  and  been  appointed  to  administer  within  3 
months  from  the  death  of  the  intestate.  That  the  au« 
thority  of  the  County  Court  to  order  the  sheriflT  to  ad- 
minister, only  exists  in  cases  where,  from  the  death 
of  the  intestate,  there  has  been  no  application  made 
by  any  person  to  administer,  and  where  a  continued  va- 
cancy in  the  administration  exists,  and  is  occasioned 
for  want  of  such  application,  for,  and  during  three 
months,  from  the  death  of  the  intestate,  and  until  the 
order  should  be  made  requiring  the  sheriff  to  take 
charge  of  the  estate.  To  sustain  this  construction  of 
the  statute,  the  case  of  Roapf  4^.  vs  Rode$*  adm*r^ 
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(7  JB.  Manroejlll,)  is  relied  upon.    The  question  pre-       »caic«, 
sented  in  this,  and   in  that  case,  are  not  the  same.^  Pags. 

This  IS  a  direct  proceeding  against  the  sheriff  and  his 
sureties  by  the  creditors  of  Cook's  estate,  to  make  them 
liable  for  a  settlement  and  distribution  thereof  amongst 
them  and  the  distributees,  because  of  the  order  charg" 
iog  the  said  sheriff  with  its  administration. 

The  question  in  the  case  referred  to,  was  upon  an  gurshed^rom  ih"« 
order  made  by  the  Edmondson  County  Court,  in  a  pro-  ewe  of  i?oopAo. 
ceedmg  of  the  sureties  agamst  an  admmistrator  tor  (7    B.  Monrot 
counter  security.    The  administrator  there  replied  to 
the  rule  to  show  cause,  &c.,  that  he  was  neither  able 
or  willing  to  give  the  counter  security  required.    The 
County  Court  in  their  order  removed   the   administra- 
tor on  the  condition  that  his  sureties,  or  either  of  thenit 
would  take  and  administer  the  estate,  which  they  re- 
fused to  do»  and  appealed  to  this  Court;  the  order  of 
the  County  Court  was  affirmed  by  this  Court.    In  the 
reasoning  ihtroduced  to  sustain  that  opinion,  it  is  inci- 
dentally suggested,  that  "as  there  was  already   an  ad« 
xninistrator  who  had  given  bond  with  approved  securi- 
ty, the  case  was  not  such,  as  under  the  57th  section  of  ^ 
the  act  (1  Statute  Lau>s,  670,)  authorized  the  Court  to 
commit  the  estate  to  the  sheriff  in  his  official  character 
and  under  the  responsibilities  of  his  official  bond." 

Take  this  extract  literally  and  by  itself,  and  it  would 
seem  to  mean  only,  that  the  County  Court  had  no 
right  to  take  the  estate  from  an  existing  administrator, 
and  commit  it  to  the  sheriff.    But  when  taken  in  con-  ^ 

Bexion  with  what  precedes  and  follows,  it  is  obvious 
that  in  the  opinion  it  is  intimated,  that  if  an  estate  is  left 
without  administration  by  the  removal  of  one  who  had 
upon  application,  been  regularly  qualified  and  appoint- 
ed administrator,  then  in  such  case,  the  County  Court 
would  have  no  authority  to  order  the  sheriff  to  take  the 
estate  and  administer  it. 

This  view  was  doubtless  entertained  and  expressed  ^    '^^  Cotrntf 

I.  /•.rii..  /-i^  Court  may  Itw- 

at  the  time,  to  fortify  the  decision  of  the  Court  upon  a  fniiy  under  thr 
question  difi^rent,  materially,  from  the  one  involve  in  act  '^oi  11797^ 
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ScA  Rca  this  case,  and  the  subject  was  probably  not  considered 

Pack.  ^i^h  that  care  and  deliberation  then,   which  its  magni- 

Slat  Law  670,)  ^"^®   *°^    importance   requires,   and    which,   indeed, 

commit    lo  the  '^ould,  in  all  likelihood,  then  have  been  given  to  it,  had 

bands     of     the  '  i  ,  i 

sheriflf  the   es-  the  question,  then,  as  now,  been  directly  presented.     It 

••we?iwhe%*ttn  IS,  therefore,  not  admitted  that  in  consequence   of  the 

JeSovld'*^'  i!  opinion  incidentally  offered  in  the  decision  referred  to, 

where  none  has  the  question  has  been  authoritatively  settled.     The  57th 

ever     qualified,  ^^   ,  ^  i  i        1 1  t   i.i         i 

iind  the  sheriff  sectiou  of  the  act  referred  to,  should  receive  such  libera' 

vTiii  be^ifabie  on  Construction  as  to  effectuate,  and  not  obstruct  the   in- 

li'ihSw^'imcrer^  tention  with  which  it  was  framed — and  it  seems,  that 

ed  in  a  faithful  intention  must  have  been  lo  provide  for  cases  of  estates 

suchetfiate.         left  unadministered,  whether  caused  by  a  failure  to  ap* 

ply  for  administration  upon  the  death  of  the  intestate, 

an  abandonment  of  the  administration   or  the  removal 

by  the  County  Court  of  an  existing  administrator. 

The  object  was  to  provide  for  all  cases,  however 
they  might  occur,  where  there  was  no  person  charged 
with  the  administration  of  an  estate,  and  in  all  such 
cases,  if  no  application  be  made  to  administer  by  a 
competent  person  who  could  furnish  competent  securi- 
ty, the  County  Court  has  the  right  to  have  such  estates 
administered  through  the  instrumentality  of  its  own 
officer,  the  sheriff — who  with  his  securities  in  his  official 
bond,  will  be  bound  to  a  faithful  discharge  of  the  duties 
and  obligations  growing  out  of  such  trust.  The  right 
to  charge  the  sheriff  with  the  administration  of  estates 
is  in  cases  where  no  person  applies  to  administer^  where 
the  office  is  vacant  from  any  cause,  or  however  such 
vacancy  is  produced,  so  that  the  appointment  of  the 
sheriff  be  not  made  until  after  the  expiration  of  three 
months  from  the  death  of  the  testator  intestate.  It  is 
not  necessary  in  order  to  the  validity  of  the  sheriff's 
appointment  that  it  should  be  made  only  in  cases  where 
tliere  never  had  been  an  administrator  appointed  at 
all,  or  only  where  there  had  been  a  failure  to  apply  for 
administration  from  the  period  of  the  testator's  death 
until  the  expiration  of  three  months.  Such  is  not  th« 
language  nor  meaning  of  the  statute.     It  is  true  thM 
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m  no  case  can  the  County  Court  order  the  sheriff  to  8o*ioi 
administer  uutil  three  months  after  the  testator  or  in-  Paok. 
testate's  death  has  elapsed.  But  after  that  time  has 
elapsed^  if  their  is  an  estate  without  an  administrator^ 
however  it  may  happen^  or  hg,ve  been  caused^  then  in  the 
language  of  the,  act,  "ijf  all  the  executors  named  refuse 
to  undertake,  &c.,  or  if  no  person  will  apply  for  the 
administration  of  the  goods  and  chattels  of  any  intes^ 
tate,  it  shall  be  lawful  for  the  Court,  &c.,  to  appoint 
the  sheriff.''  If  an  estate  be  without  an  administrator, 
whether  because  one  that  had  been  appointed  was  re- 
moved, or  because  no  administrator  had  ever  been  ap- 
pointed at  all ;  in  either  case  the  authority  of  the  County 
Conrt  alike  exists,  by  virtue  of  the  statute,  to  order  the 
sheriff  to  act,  provided  no  person  applies  to  administer, 
and  provided  such  order  is  not  made  until  after  three 
months  from  the  death  of  the  testator  or  intestate,  has 
expired.  This  Court  thus  construes  the  57th  section  of 
the  act  of  1797,  and  such  construction,  it  is  believed, 
is  proper  and  necessary  to  be  given  in  order  that  the 
obvious  design  and  manifest  intention  of  the  law-giv- 
ers should  be  carried  into  effect,  as  consistent  with 
sound  policy,  and  as  best  calculated  for  the  preserva* 
tion  and  security  of  estates,  which  as  experience  proves, 
it  is  necessary,  often,  to  wrest  from  the  possession  of 
faithless,  incompetent,  and  insolvent  agents,  and  place 
the  same  for  security,  in  the  hands  of  the  sheriffs  of 
the  counties.  It  is  believed  that  the  law  has  received 
the  same  construction  which  we  give  to  it  by  the  Coun- 
ty Courts  generally,  throughout  the  State,  and  a  prac- 
tice has  grown  up  in  accordance  with  it,  of  placing  es- 
tates of  greater  or  lesser  value  in  the  hands  of  sheriffs, 
in  all  cases  where  vacancies  occur  in  any  way,  and 
where  other  competent  persons  do  not  apply  for  admin- 
istration. 

The  sheriff  and  his  securities  in  this  case,  are  there- 
fore responsible  to  the  creditors  and  distributees  for  the 
estate  of  Seth  Cook,  deceased,  which  came  to  the 
hands  of  N.   E.  Wright,   the  deputy  sheriff.    More 
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SoAiei.        than  three  months,  nay,  3  years  and  more,  had  elapsed 
Pagk.         from  the  death  of  the  intestate,  before   the  sheriflT,  L. 
Scarce,  was  ordered  by  the   County   Court,  to   take 
charge  of  the  estate. 

There  was  no  administrator  at  the  time,  and  it  does 
If  A  deputy  sher.  n6t  appear  that  any  person  applied  to  administer  after 
^ftiiMiaiecom*  Ednngton's  removal,  and  before,  or  at  the  time  of  the 
TherJff  ihe  prb^  ^herifPs  appointment,  although  Lewis  Scarce,  the  sher- 
cipaiand  hiasu.  iff,  did  not  himself,   take  charge  of  this  estate,  N.   E. 

relies  are  bound,    --^  .    •       •  .      ,  ,.  ,  .  ,  i  ■  . 

as  ihoiigh  the  Wright,  his  deputy,  did,  and  he  and  his  securities  are 
ceipu^d  foHu '"'  responsible  for  the  deputies  delinquency  with  respect 
to  the  estate. 

But  the  decree  in  this  case  is  erroneous  in  several 
particulai*s,  for  which  it  must  be  reversed : 

1st.  There  has  been  no  allowance  or  commission  giv- 
en to  the  sheriff. 

2d.  The  sheriff  appears  to  be  credited  in  the  decree 
by  the  sum  of  $1919  50.  The  reason  for  which  is  not 
perceived,  and  its  correctness  is  not  made  to  appear  by 
any  thing  stated  in  relation  thereto,  either  in  the  de- 
cree or  auditor's  report. 

3d.  The  sheriff  should  not  have  been  charged  with 
the  uncollected  claims  in  his  hands  as  so  much  cash  re- 
ceived, from  any  evidence  furnished  by  the  auditor's  re- 
port, or  otherwise  in  this  record.  The  claims  may  be 
worthless  and  uncoUectable,  It  is  true,  the  decree 
states  that  the  claims  are  collected  or  collectable,  but 
there  is  no  evidence  whatever,  in  the  case  upon  this 
subject.  If  the  claims  are  uncollected,  and  the  eviden- 
ce thereof,  within  the  possession  of  the  sheriff  or  his 
deputy,  they  should  be  required  and  permitted  to  pro- 
duce and  hand  them  over  to  a  receiver,  and  be  credited 
by  the  amount.  And  they  should  not  be  charged  as 
■  cash,  against  L.  Scarce,  unless  they  have  been  collect- 
ed, or  lost  thjough  negligence,  or  they  shall  fail  to  pro- 
duce them  when  required. 

4th.  L.  Scarce  should  not  be  charged  with  the  sum  of 
$149  15,  the  balance  including  interest,  which  remain* 
ed  in  the  hands  of  Price  Edrington,  the  first  adminis- 
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tfator,  who  had  been  removed;  as  it  does  not  appear       Soain;! 

from  the  auditor's  report,  or  any  other  evidence  in  the      Paoe,  Ac 

cause,  that  he  is  liable  therefore,  several  of  the  demands 

set  up  by  complainants  are  unsupported  by  any  proof, 

except    that  they  have  been  presented  to  the  County 

Court  and  filed.    For  instance,  the  order  of  the  County 

Court  in  respect  to  the  claim  of  the  complainant,  W. 

S.  Church,  recites,  that  "he  produced  a  record  of  a 

judgment  against  him,  as  the  security  of  Seth  Cook, 

deceased,  which  he  has  paid  off  as   such  security,  for 

the  sum  of  $306  20,  and  $S0  69,  costs,"  which  is  or- 

dered  to  be  filed.    This  claim  is  not  sustained  by  any 

parol  or  record  evidence  in  this  case,  and    there  is  no 

proof  that  be  was  security  of  Cook,  so  far  as  appears. 

It  is  impossible  to  say,  whether  the  claim  of  the 
complainant,  A.  Harper,  should  have  been  allowed  or 
not,  from  any  evidence  which  appears  in  this  record. 

The  County  Court  order  in  his  case,  recites  that  his 
demand  was  in  the  form  of  a  decree  of  the  Franklin  whom**"etiatet 
Circuit  Court,  against  B.  Edrington  and  Seth  Cook,  ^j^  commined, 
and  the  order  allows  it,  and  directs  it  to  be  paid  out  ot  onabij  compen- 
the  estate  when  collected.  But  the  amount  of  the  claim  "rvkeM  V^*d 
IS  not  stated  in  the  order,  and  the  record  evidence  of  "^^"''^ '^V'^'*^?, 

'  ed       wiih      all 

the  demand  is  not  exhibited  in  this  case.     It  is  true,  the  claims  due  th« 
auditor  states  the  claim  in  his  report  as  amounting  to  tney  are  ahown 
$643  32,  principle  and  interest,  and  $14  08  costs;  but  ibie~and"cre*di! 
refers  to  no  evidence  or  voucher  from  which  he  ascer*  *®^  ^y  '"<^*!** 
tained  the  existence  ot  the  claim  or  its  amount.    The  bnrred  by  limita- 
counsel  for  Harper  insists  that  a<»  this  claim  is  reported  sharea"  of  "each 
by  the  auditor,  and  as  this  report  has  been  received  and  fhe^e«tau%8ceN 
approved  and  no  exceptions  taken  to  it,  it  should  be  re-  iain«<i. 
garded  as  conclusive  evidence  of  the  justice  of  the 
claim.    We  do  not  think,  under  the  circumstances  of 
this  case,  that  the  defendants  should  be  concluded   by 
this  report.    It  is  obvious  that  the  sheriff  and  his  secu- 
rities from  their  answers,  rested  their  defence  exclusive- 
ly upon  the  legal  questions  presented  in  respect  to  the 
construction  of  the  57th  section  of  the  act  of  1797,  and 
upon  the  supposed  illegality  of  the  County  C^ort  orders 
¥•1.  XII  41 
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BcABM        eommitting  the  estate  to  the  sherifTs,  after  the  remov  a1 
Pa»k,  dec      of  Edrington,  and  that  little  or  no  attention  was  given 
■  '   to  the  preparation  of  their  defence   in  respect  to   the 

amount  of  the  assetts  with  which  they  should  be  char- 
ged, the  amount  and  validity  of  the  demands  set  up, 
and  in  the  amount  disbursed  by  N.  E.  Wright  in  the 
payment  of  debts,  &;c.,  many  of  the  demands  set  up 
may  have  been  paid  either  by  Cook  in  his  lifetime,  or 
by  Edrington,  administrator,  or  the  sheriff,  E.  T. 
Wright,  and  his  deputies,  who  had  the  estate  near  two 
years  before  it  came  to  the  hands  of  the  deputy  of  L. 
Scarce.  Some  of  the  claims  are  doubtless  barred  by 
lapse  of  time.  Upon  the  return  of  the  cause,  the  de- 
fendants  should  be  allowed  to  amend  their  answers  if 
they  desire  to  do  so,  and  to  have  a  full  and  fair  settle- 
ment, 80  as  to  show  truly  the  amount  of  assets,  or  dis- 
bursements, and  of  the  existing  demands. 

The  decree  is  irregular,  if  not  erroneous,  in  direct- 
ing a  payment  of  an  unascertained  balance  to  the  dis* 
tributees  collectively.  The  shares  of  each  should  be 
ascertained  and  stated,  and  then  directed  to  be  paid  to 
them,  severally,  to  the  adults  in  person,  and  to  the 
guardians  of  the  infant  distributees,  upon  the  execution 
of  refunding  bonds.  The  decree  in  this  case  does  not 
appear  to  conform  even  to  the  auditor's  report,  and  de- 
fective as  that  is,  there  is  no  other  sufficient  data  ap- 
pearing upon  which  it  is  based. 
I  Wherefore  the  decree  of  the   Circuit  Court  is  rever- 

aed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

M,  Brown  for  appellants ;  Harlan  and  Hemdon  for 
appellants. 
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Burnet  vs  Burnet.  Cmaiicbet* 

A^FBAL  nou  THB  Louisviuji  Chancbky  Coitkt*       ^ 

Cow  64. 

Guardian  and  Ward.    Jurisdiction. 

JvDOB  CsKiraBAW  delivered  the  opinion  of  the  Coutt  •  MoAer  ill» 

This  suit  was  instituted  in  the  Louisville  Chancery  j^^  ^^,^  ^^^^ 

Court,  by  6.  W.  Burnett,  by   his  guardian  and  next  and  decree    of 
friend,  James  F.  Gamble,  against  Alexander  S.  Bur-^ 
nett,  and  others. 

G.  W.  Burnett,  the  complainant,  is  the  son  of  the 
said  Alexander  S.  Burnett,  and  is  the  owner  of  a  house 
and  lott,  in  the  town  of  New  Albany,  Indiana,  coo* 
veyed  to  him  by  his  grand-mother,  about  the  year 
1830.  At  that  time,  the  complainant  was  only  a  few 
months  old.  His  Father,  as  his  natural  guardian,  took 
possession  of  it,  and,  since  about  the  year,  1831,  to  the 
institution   of  this  suit,  has  either  occupied,  or,  rented  ^ 

it  out;  and,  on  the  17th  day  of  February,  1848,  he  was,, 
by  the  probate  Court  of  the  county  of  Floyd,  Indiana,, 
made  statutory  guardian  of  the  person,  and  estate,  of 
bis  said  son. 

When  the  complainant  was  only  a  few  years  old,  hi* 
grand-mother  brought  him  with  her  to  Kentucky,  un- 
der the  promise  that  she  would  raise  and  educate  him;, 
and  he  has  lemained  in  this  State,  except  a  short  in- 
terval, ever  since;  and  without  having  any  estate  here^ 
so  far  as  the  record  shows,  his  uncle,  the  said  James 
F.  Gamble,  was  appointed  his  guardian  by  the  Jeffer- 
son County  Court. 

The  complainant  alleges,  that  the  said  Alexander  S» 
Burnett,  is  indebted  to  him  in  the  sum  of  $6000,  for 
the  rents  of  said  lot,  and  prays  a  decree  therefor.  The 
bill  was  dismissed  by  the  Court  below,  and  the  com- 
plainant has  brought  the  case  to  this  Court  by  appeal. 
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BuKviT  Story,  in  his  ConSict  of  Law?,   page,  849,  sayw 

Burnet.        "There  is  no  question  whatsoever,  that   according  to 

— TheTconrrof  the  doctrine  of  the  common  law,  the  rights   of  foreign 

Ktunck:,  have  guardians  are  not  admitted  over  immovable  propertVf 

no  auiho.ay    lo    &  i  j 

appoiBt      gnas-  situate  in  other  countries.     Those  rights  are  deemed  to 
who  have  faih-  be  Strictly  terntoiial,  and  are  not  recognized,  as  navmg 
ft^i  uley^'ha?©  ^^7   influence  upon  such   property  in  other  countries, 
poiperiy   la  ihe   whose  systems  of  jurisprudence  embrace  different  re- 
gulations, and  require    different  duties  and   arrange- 
ments.    No  one  has   ever  supposed,  that   a  guardian, 
appointed  in  any  one  State  of  this  Union,  had  any  right 
to  receive  the  profit*,  or  to  assume  the  possession, of  the 
real  estate  of  his  ward  in  any  other  State,  without  hav- 
ing received  a  due  appointment  from  the  proper  tribu- 
nals of  the  State,  where  it  is  situate." 

Again  he  says,  same  page:  The  same  rule  is  applied 
by  the  common  law  to  movable  property,  and  has  been 
fully  recognized  both  in  England   and  America.     No 
foreign  guardian  can,  virtute  officii,  exercise  any  rights^ 
or  powers,  or  functions,  over,  ti.e  movable  property  of 
his  ward  which  is  situated  in  a  different  State  or  coun- 
try, from  that,  in  which  he  has  obtained  his  letters  of 
guardianship.  *  *  Few  decisions   upon  the  point  are 
to  be   found   in  the  English  or  American  authorities, 
probably,  because  the  principle  has  always  been  taken 
to  be  unquestionable,  founded  upon    the  close  analogy 
of  the  case   of  foreign  executors  and  administrators." 
If  it  were   conceded,   therefore,   that  the  Jefferson 
1116  general  rale  County  Court   had  authority  to  appoint  the  guardian 
i*e*iS\\"?J«pon!  by  whom  the  infant  sues  in  this  case,  it  is  clear,  that  he 
•ibie  %  to    their  jj^g  no  right  to  recover  the  rents  of  said  lot,  lyinff  as  it 

wards      ihroufh  .      ,     ,.  •      i  i        i  .  i  ,. 

the    ectiuQ    of  does,  m  Indiana,  even  had  he  been  the  only  guardian. 

the  staie"'wh«?c  Much  less,  Can  he  recover  those  rents  and  profits  from 

tjiierere  eppoiat.  ^^^  rightful  guardian  of  that  State.     But,  the  Jefferson 

County  Court  had  no  authority  to  appoint  a  guardian 

for  the   complainant,   his  father  being  alive,  unless  he 

had  property  in  this  State,  and  It  appears  he  has  none. 

Without  deciding  whether  a  state  of  case  might  not 

b#  presented  in  which  it  would  be  proper,  upon  the 
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application  of  the  wardi  by  his  next  friend  for  the       Bu«ket 
Courts  of  this  country  to  take  jurisdiction  of  a  suita-       Bokmkt. 
gainst  a  foreign  guardian  to  recover,  or  secure  the  es-  "^ 
late  of  his  v^ard,  no  such  case  is  presented  by  this  re- 
cord.    Ordinarily,  the  Courts  of  the  country  where  the 
appointment  is  made,  and   where  the  guardian  resides, 
have  jurisdiction  of  suits  against  him,  and  he  cannot  be 
held   to  account  elsewhere*    There  is  nothing  in  this 
case  to  show  that  it  would  be  proper  to  make  it  an  ex- 
ception to  the  general  rule.     It  is  merely  alleged  that 
the  father  and  guardian  has  paid  very  little   attention 
to  him,   p.nd  that  it   is  important  he  should  be  sent  to 
school,  and  his  guardian   appointed  in  Kentucky,  can- 
not do  so,  without  money  to  pay  for  it.     Let  him  re- 
turn  to  .the  domicil  of  his  father,  which  is  his  proper       j 
home^   and  then,  if  the  father  and  guardian,  fail  to  dis-      / 
charge  his  duty,  the  Courts  of  Indiana  will,  doubtless, 
compel^him  to  do  .^o.  But,  he  appears  to  have  no  inclina« 
tion  to  reside  there,  as  he  was  once  taken  home  by  his 
uncle,  where   he  remained  but  a  short  time,  before  he 
returned  to  Louisville. 

Were  it  recognized  as  a  general  principle,  that  a 
ward  nnight  sue  his  guardian  in  any  State  in  which  he 
might  be  temporarily  found,  and  there  compelled  to 
adjust  and  settle  his  accounts,  it  would  lead  to  great 
vexation,  trouble,  and  difficulty  ;  but,  to  allow  the  in- 
dividual funds  of  a  foreign  guardian,  when  he  is  not 
even  found  here,  to  be  enjoined,  as  in  this  case,  with- 
out any  allegation,  showing  the  slightest  necessity  for 
it,  and  drawing  the  guardian  from  his  domicil,  and  the 
place  of  his  appointment  before  a  foreign  tribunal,  to 
settle  his  accounts,  would  be  still  worse.  The  Louis- 
ville Chancery  Court,  rightfully  dismissed  the  bill  with- 
out prejudice. 

Wherefore  the  decree  is  affirmed. 

Speed  for  appellant ;  Guthrie  ^  Tykr^  and  Loughs 
borough  4r  Ballard f  for  appellees. 
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I «» Ji!?fc*CHANCKaY.  Johnston  and  Wife,  M  Jones. 

Cast  65.  Appeal  from  thk  Christiaii  Circuit* 

Femes  covert.     Vendor  and  vendee.    SepareUe  property 
October,  10.  of  wife. 

Chibf  Justice  Simpsok  delivered  the  opinion  of  the  Court 
On  the  14th  September,  1847,  the  appellee  Jones, 
The  ease  tuted.  gold  to  Mrs.  Jane  M.  Johnston,  the  wife  of  George  W. 
Johnston,  a  tract  of  land  in  Chri«tian  county,  with  the 
growing  crop  thereon,  and  all  his  stock  and  farming  im- 
plements, together  with  various  articles  of  household 
furniture,  and  some  other  personal  property,  at  the 
price  of  seven  thousand  five  hundred  dollars.  At  the 
time  the  sale  was  made,  Jones,  executed  to  Mrs,  John- 
ston a  writing  obligatory,  specifying  the  property  sold 
and  the  terms  of  the  sale,  in  which  it  was  stated  that 
Mrs.  Johnston,  and  her  husband  and  Jones,  the  vendor, 
were  to  have  the  the  joint  use  and  occupancy  of  the 
farm,  the  dwelling  house  thereon,  and  the  other  prop- 
erty sold  until  the  first  day  of  January,  1848,  at  which 
time  the  purchaser  was  to  have  the  exclusive  possess- 
ion. It  was  further  stipulated  that  Jones  was  to  con- 
tinue the  use  of  the  hands  on  the  place  to  secure  the 
crops,  and  to  put  in  during  the  fall,  such  crops  of  grain 
as  Johnston,  might  direct.  He  also  bound  himself  to 
make  a  good  title  to  the  purchaser,  by  a  deed  with  a 
covenant  of  general  warranty.  And  it  was  recited  in 
the  instrument  of  writing,  that  Jones  had  received 
twenty-eight  hundred  dollars  of  the  purchase  money, 
and  the  bond  of  Mrs.  Johnston,  for  the  residue  payable 
on  the  first  day  of  January,  1848.  The  twenty-eight 
hundred  dollars  was  paid  in  the  following  manner,  viz: 
four  slaves  at  the  price  of  eighteen  hundred  dollars, 
for  which  a  bill  of  sale  was  executed  in  the  joint  namei 
ef  Johnston  and  wife,  but  the  name  of  Mrs.  Johnston, 
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purports  to  have  been  signed  by  her  husband  George    Jobiistoh  (k 
W.  Johnston.    The  balance  of  the  twenty-eight  hun-  v$ 

dred  dollars  was  paid  by  the  sale  of  an  interest  in  a  ^^'"'' 
tract  of  land,  which  interest  belonged  to  Mrs.  Johnston, 
in  the  land  assigned  to  her  mother  as  dower,  and  for  a 
title  to  which  a  writing  was  executed  in  the  same 
manner  in  the  names  of  Johnston  and  wife.  Johnston 
and  wife,  were  married  in  1847,  some  few  months 
previous  to  the  time,  when  they  entered  into  the  afore- 
said contract  with  Jones.  At  the  time  of  the  mar- 
riage, Mrs.  Jones  was  the  owner  of  a  considerable 
property  consisting  mostly  of  slaves.  The  payment 
of  the  twenty-eight  hundred  dollars  was  made  with 
her  property.  The  purchase  was  made  in  her  name, 
although  her  husband  appears  to  have  executed  the 
writings  jointly  with  her.  The  sale  was  made  to  the 
wife,  because  the  husband  had  no  property  of  his  own; 
and  it  seemed  to  be  contemplated  by  the  parties,  that 
the  purchase  money  was  to  be  paid  by  her,  and  the 
property  purchased  was  to  belong  to,  and  be  held  by 
her,  in  the  same  manner  that  she  held  her  other  prop- 
erty. 

Shortly  after  the  sale  was  made,  Johnston  and  wife 
entered  upon  the  premises,  and  the  parties  had  the 
joint  use  and  occupancy  of  the  property  sold,  accord- 
ing to  the  terms  of  the  written  argreement.  In  Decem- 
ber following,  and  previous  to  the  time,  that  Johnston 
and  wife  were  to  have  the  full  possession  of  the  prop- 
erty, the  dwelling  house,  and  some  of  the  household 
furniture  embraced  in  the  sale,  were  destroyed  by  fire. 
A  controversy  then  arose  between  the  parties  as  to 
which  of  them^should  sustain  the  loss  occasioned  by  the 
fire;  and  finally  Johnston  and  wife  refused  to  execute 
the  contract,  and  brought  a  suit  against  Jones  for  the 
slaves  that  had  been  sold  and  delivered  to  him  in  part 
payment  of  the  price  of  the  land,  and  the  other  prop- 
erty purchased  by  Mrs.  Johnston. 

This  suit  in  chancery  was  brought  by  Jones  to  en- 
force a  specific  execution  of  the  contract,  and  on  as 
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^^^^wt'^^''  ^    amended  bill  In  which  he  alleged  that  an  action  of  det- 
18  '         inue  had  been  brought  against   him   by   Johnston  and 

^^^^'^- wife  for  the  four  slaves;  he  obtained  an  injunction    to 

restrain  them  from  the  further  prosecution  of  that  suit. 

A  specific  execution  of  the  contract  was  resisted  by 

Tiiwpnjrifion  ais.  Johuston  and  wife   in   their  answer,   mainly  on   two 

•nmed  by  defea-  ^ 

dsDts  b«low.        grounds : 

1st.  That  as  the  dwelling  house  had  been  burned 
down,  Jones  was  unable  to  deliver  full  possession  of  the 
property  purchased  by  Mrs.  Johnston  on  the  first  day 
of  January,  1848,  according  to  the  terms  of  his  con- 
tract with  her,  and  consequently  she  was  under  no  ob- 
ligations to  perform  the  contract  upon  her  part. 

2d.  That  being  a  married  woman  when  the  contract 
was  made,  it  was  not  obligatory  upon  her,  and.  could 
not  be  enforced  by  the  chancellor. 

As  it  respects  the  fii-st  ground  relied  upon,  the  prop- 
ArpoTchaser  of  erty  after  the  sale,  belonged  in  equity  to  the  purchaser, 

property  by  exc-        .       .        .        ,  .  ,  .  e  .     , 

cuiory  conimct  who  havmg  been  put  into  the  possession  of  it  in  con- 
ion  *i8°»)ound7o  junction  with  the  vendor,  had  to  risk  such  injuries  as 
rjflk  Hiich  inqni-  might  result  from  mere  casualties,  unless  such  risk  had 
from  casnaifies  been  guarded  against  by  an  express  stipulation   in  the 

iinleas  such  risk  f«,  ,  .      ,     .         .        •  t.    i 

has  been  irnarH.  Contract.  The  Only  Stipulation  m  the  contract  relied 
presr*7omrn"t*  "P°"  ^  having  such  an  effect,  is,  that  full  possession  of 
and  isentmed^t^o  the  property  was  to  be  given  to  the  purchaser,  on  the 
which  mflv  ac   first  day  of  January,  1842.     There  was  no  agreement 

erne    to    Ihe  es-  '  .      /•     •*  i        .        i   i.  .1 

uie  in  the  in-  upon  the  part  of  the  vendor  to  deliver  the  possession 
onTendm8^\iT,  ^^  ^^^  premises  in  the  same  condition  they  were  at  the 

frfc^^iY'T'  ^'"^®  ^^  ^^^  ^^'®'  ^®  ^^^  ^^^  insure  the  property 
8-19.)       '  against  damage  from  fire  or  other  casualties,  nor  does 

the  law  impose  upon  him  any  such  liability.  The  safe- 
ty of  property  both  real  and  personal,  is  at  the  risk  of 
the  owner,  and  the  purchaser  of  real  property  by  ex- 
ecutory contract,  is  the  equitable  owner  of  it,  and  has 
to  sustain  any  accidental  loss  that  may  occur  after  his 
purchase,  and  before  the  conveyance  of  the  legal  title; 
and  on  the  other  hand,  he  will  be  entitled  to  any  benefit 
which  may  accrue  to  the  estate  in  the  interim; 
(Sugden  on  wndors^  174.  2  Pow.  on  contracts^  61.) 
Pain€  VI  Milkr,  (6  Vts.  Jun.,  349.) 
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Bat  the  second  ground  rciled  upon,  is  of  a  more  for-  io"fc»TflK  ^ 
tnidaWe*  character.    The  general   doctrine  is,  that  a  »/*' 

married  woman  cannot  enter  into  any  valid  or  binding        Jovn^ 
contract.    She  may  execute  a  deed  of  conveyance,  and  tdoe^Tihua 
transfer  the  title  to  her  property  in  the  mode  desiijna-  ^«ni«  oo?«r4  cm- 
ted  by  law,  but  this  tortns  an  exception  to  the  general  or       bQumiary 
rule.    She  is  in  equity,  in  some  respects   regarded  as  nte  BomtZxcep- 
nfeme  sole^  in  relation  to  the  management  and   disposi-  "*"■• 
tton  of  her  separate  estate,  when  she  has  any,  and  this 
IS  another  exception  to  the  general  rule^  upon  the  same 
Huhject.     All  the  property  belonging  to  the  wife,  is  not 
however,  regarded  in  law  as  her  separate  estate.  Es- 
tate of  the  latter  description  is,  entirely  of  an  equitable 
nat'ire,  the  legal  title  to  which  is  vested  in  a  trustee, 
cither   by  the  instrument  which  creates  the  estate,  or 
by  operation  of  law,  and  the  use  alone  with  a  power 
of  disposition  is  vested  in  the  wife,  subject  to  her  sep- 
arate control 

The  property  owned  by  Mrs,  Johston,  is  not  sep-  Sjnec  riw »utiit« 
arate  property ;  it  belonged  to  her,  absolutely,  at  the  oets  i84«***6 
time  of  her  marriage,  and  as  the  law  was,  prior  to  the  ii?f*proiijr1y*'of 
passage  of  the  act  of  February,  1846.  (Sess,  acts  1845-6,  ^'i^ded^^^^*'*  ^^\ 
pdgB  42,)  the  title  to  the  slaves,  would  have  vested  ab-  esiaie.  <and  do 
fiofutely  in  her  husband.  But  as  she  was  married  after  lyin'ibchng^bana 
the  passage  of  that  act,  her  slaves  are  to  be  regarded  "aiu^|f{^«,d  cin 
as  real  estate,  and  can  only  be  disposed  of  by  deed  in  o?^y  t>f  disposed 

'  .L       .      i       J         I        ./.  ,.  01  by  d««d  in  ihd 

the  same  manner,  that  husband  and  wife,  may  dispose  same  manner  as 
of  the  lands  of  the  wife.  -  The  act  enables  her  to  make  [««  *irbr"°bf 
one  description  of  contract,  which  is  valid  and  binding,  Mfcuied^oYnriJl 
that  is,  a  contract  in  writing  executed  jointly  with  her  J**^^ ,  the  hu»I 
husband,  to  pay  for  necessaries  furmshed  her,  or  any  ntcessariee    for 
member  of  her  family.     In  all  other  respects,  her  con-  family.  '^  ^* 
tracts  stand  as  they  did  before  the  passage  of  that  act ; 
those  that  were  previously  Invalid  still  remain  so,  and 
cannot '  be  enforced  either  in  a  Court  of  law  or  in 
chancery. 

She  cannot  make  an  executory  contract,  either  for  oan^ntSTiwAe^R 
the  purchase  or  the  sale  of  lands  that  will  be  obligatory  ^"^"eiiJer^or 
upon  her.    She  cannot  sell  or  dispose  of  her  slaves,  ex-  the  puichaae  or 
VaL.  XII  42 
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^*"w*ifb"  *    ^®P^  '°  ^^^  manner  authorized  by  law ;  which  must  be 
99  '        by  deed  executed  by  her,  and  her  husband,  and  ac» 
^^*"' —    knowledged  before  the  proper  officer,  in  conformity 
110^  ^mH^  her  with  the  requisitions  of  the  taw,  in  reference  to  the 
Si'ISthoriE^Tii?  conveyance  of  the  lands  of  the  wife.    In  relation  to 
'*riion"''*'hir  ^^^  estate,  she  is  not  placed  in  a  Court  of  equity,  upon 
Mp*r8t«  uute.    the  same  footing  of  a  married  woman,  who  is  the  own- 
er of  separate  property.    She  has  not  the  same  power 
over  her  property,  that  a  married  woman  has  over  her 
separate  estate.    She  can  make  no  disposition  of  it  un« 
less  it  be  done  in  conjunction  with  her  husband,  and 
then  only  in  the  mode  pointed  out  by  law  ;  but  in  the 
the  case  of  separate  estate,  the  wife  can  act  in  her 
own  name  alone,  independently  of  her  husband,  and 
can  make  contracts  within  the  scope  of  her  power  over 
the  property,  which  will  be  obligatory  upon  her,  and 
which  the  chancellor  will  enforce. 

Mrs.  Johnston,  had  no  separate  estate  properly  so 
denominated.  Being  a  married  womaur  the  contract  she 
made  with  Jones,  is  not  binding  up<»  her.  The  trans- 
fer of  her  slaves,  in  the  manner  in  which  the  instrument 
was  executed  is  invalid.  The  bond  for  the  purchase 
money  cannot  be  enforced  against  hei,  nor  can  her  es* 
tate  be  rendered  liable  for  its  payment.  It  follows  ac* 
cording  to  these  principles,  that  the  decree  of  the  Court 
below,  executing  the  contract  specifically,  and  subject- 
ing her  estate  to  the  payment  of  the  residue  of  the 
purchase  money,  is  erroneous. 

We  have  not  regarded  the  estate  belongii^  to  Mrs. 
Johnston,  as  separate  estate,  nor  do  we  think  we  would 
be  authorized  to  do  so,  from  any  thing  contained  in  the 
record. 

It  has  indeed  been  argued,  that  such  a  conclusion,  is 
not  only  authorized,  but  required  by  the  state  of  the 
pleadings.  The  complainant  alleged  in  his  original 
bill,  that  the  defendants  had,  before  their  intermarriage* 
entered  into  a  written  contract,  by  which  the  proper- 
ty of  the  wife  was  secured  to  her,  as  her  separate  es- 
tate, and  the  power  conferred  on  her  to  deal  with,  and 
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dispose  of  it  after  marriage  at  her  discretion ;  and  that 
the  defendants  at  the  time  of  the  sale,  had  both  repre- 
sented to  the  complainant,  that  a  contract  to  that  ef- 
fect had  been  entered  into  by  them.  The  defendants 
in  their  answer  deny  positively  these  allegations,  but 
their  denial  is  made  by  following  the  language  of  the 
bill,  and  denying  the  truth  of  the  statement  as  therein 
made.  This,  it  is  contended,  is  only  a  literal,  and  not 
a  substantial  traverse  of  the  allegations  of  the  bill,  and 
that  consequently  this  part  of  the  bill  should  be  taken 
as  true.  If  the  defendants  answer  contained  no  other,, 
but  a  general  denial  of  the  truth  of  the  allegations,  as 
they  were  made  in  the  bill,  its  sufficiency  might  be 
questionable,  but  it  contains  the  additional  denial  that 
the  wife  has  any  separate  estate  secured  to  her  by  any 
contract,  devise,  bequest  or  settlement,  so  that  the  de- 
nial  is  comprehensive  enough  to  cover  the  whoTe 
ground,  and  to  meet  an4  contradict  fully,  an  averment 
that  she  has  a  separate  estate,  created  by  a  contract 
made  at  any  time  or  in  any  manner. 

Although  Jones  the  vendor  cannot  have  a  specific 
execution  of  the  contract  decreed  against  the  wife,  he 
can,  however,  against  the  husband  if  he  elect  to  do  so. 
The  husband  was  a  party  to  the  contract  and  executed 
in  the  joint  names  of  himself  and  wife,  a  note  for  the 
payment  of  the  purchase  money;  and  with  his  assent 
it  was  agreed  that  the  deed  should  be  made  to  the  wife, 
and  a  writing  to  that  effect  was  executed  by  the  ven- 
dor. So  far  as  he  is  concerned,  the  vendor  has  a  right 
to  a  specific  execution  of  the  contract.  The  length  of 
possession  established  by  the  proof  is  sufficient  evidence 
of  title,  and  the  vendor  has  manifested  a  desire  to  coin»- 
ply  with  the  contract,  from  the  time  it  was  executed ;: 
so  that  the  only  obstacle  to  its  execution  according  to* 
the  original  intention  of  the  parties,  consists  in  the  in- 
ability of  the  wife  to  make  such  a  contract ;  and  as 
that  obstacle  does  not  release  the  husband  from  his  res- 
ponsibility, he  is  still  bound  by  the  agreement. 


JoHtTOH  h 
Win, 

JOHBJ. 


The6iubandwa» 
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tract  for  land 
made  in  the  joint 
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JoHKgTOTf  9l        If  the  complainaiit  should  elect  to  have  a  specific  ex- 

M  '         ecution  of  the  contract  against  the  husband,  the  latter 

^P^*^        will  be  liable  for  all  the  purchase  money,  and  the  credit 

entered  upon  the  note  for  its  payment,  must  be   di»re* 

garded,  unless  the  husband  had  the  power  to  transfer 

to  the  vendor  the  slaves  and  land  of  his  wife,  or  some 

interest  in  them,  for  which  the  credit  was  allowed. 

The  first  section  of  the  act  of  1846,  already  referred 

The  hnsband  to,  provides  expressly  that  the  slaves  which  a  married 

•ince    the  aci  of  *^  ,   "^  •^  ,        .  ^    ,  ,  ... 

1846.  {9699  aru  woman  may  have  at  the  time  of  her  marriage,  shall 
42.)  '  cannot  not  be  liable  io  the  debts  of  her  husband.  If  be  can 
uact'wMch  wiii  ^y  1^*5  act  render  them  liable  for  the   payment  of  hia 

bind  the  siBTe*  debts,  or  the  satisfaction  of  his  contracts,  this  provision 
of  the  wife,  cx«       _    ,  ...    ,  i  i       i'  r     .    i      >ni  i 

cept    made    in  of  the  Statute  Will  be  measurably  defeated,    The   ob- 

ihe^'*  wife"  ^foi  vious  intention  of  the  Legislature  in  the  passage  of 
providlrfby  that  ^^®  '^^  *^  question,  was  to  secure  to  the  wife  daring 
•v^  her  life,  the  enjoyment  of  the  land  and  slaves  that  be- 

longed to  her  at  the  time  of  her  marriage.  To  accom- 
plish that  object,  it  was  declared  that  they  should  not 
be  liable  to  the  debts  of  the  husband,  and  the  mode  ia 
which  they  might  be  sold  or  disposed  of,  or  rendered 
liable  for  debts  created  jointly  by  the  husband  and  wife, 
was  pointed  out  and  prescribed  in  the  statute.  The 
rational  deduction  is^  that  the  Legislature  did  not  in- 
tend that  the  husband  should  have  any  power  to  dis- 
pose of  the  property  or  any  interest  in  it,  except  in  the 
manner  specified.  This  conclusion  is  fortified  by  the 
consideration  that  a  construction  of  the  act,  by  which 
the  husband  is  still  deemed  to  be  invested  with  the 
power  to  sell  a  life  estate  in  the  slaves  and  an  interest 
in  the  land,  in  the  lifetime  of  the  wif^,  would  in  a  great 
degree  frustrate  the  design  of  the  Legislature,  which 
was  evidently  to  protect  her  property  from  her  hus- 
band's creditors,  and  his  acts;  and  to  secure  to  her  the 
use  of  it  during  her  life,  unless  she  assented  to  its  dis- 
position in  the  manner  prescribed  by  the  statute. 
When,  as  in  the  enactment  of  this  law,  the  intention  of 
the  law-makers  is  manifest,  and  unambiguous ;  such  an 
exposition  should  be  given  to  the  statute  as  will   not 


Digitized  by 


Google 


SUMMER  TfiRM  1851.  SBS 

ooly  haraonize  with,  but  promote  and  secure  the  end    ^®"^"  b'  * 
and  purpose  intended  te  be  accomplished  by  it.    Such  ««  '    . 

an  exposition  as  deprives  the  husband  of  all  power  to  ^'"*' 

sell  or  dispose  of  the  property  of  the  wife,  except  in 
the  mode  prescribed  by  the  statute,  is  consistent  with 
both  its  letter  and  spirit,  as  well  as  promotive  of  its  ob- 
ject and  design,  and  is  the  one  that  must  prevail.  The 
consequence  of  this  construction  of  the  statute  is,  that 
the  vendor  aoquired  no  interest  in  the  slaves  or  land  of 
the  wife  by  the  writings  executed  by  the  husband  in 
their  joint  names,  and  for  which  a  credit  was  entered 
on  the  note  for  the  payment  of  the  purchase  money. 

The  Court  therefore  erred   in  per|)e|uating   the  in- 
junction against  the  prosecution  of  the  action  of  deti- 
nue, brought  in  the  names  of  the  husband  and  wife,  for. 
a  recovery  of  the  slaves  of  the  wife  in  the  possession  ' 

of  the  vendor,  as  well  as  in  rendering  a  decree  by 
which  the  wife  was  required  to  convey  the  title  to 
them,  and  also  her  interest  in  the  dower  land  of  her 
mother,  to  the  complainant,  by  a  deed  executed  in  the 
manner  required  by  law  to  pass  the  title  oi  femes  covert 
in  land  and  slaves. 

Wherefore  the  decree  is  reversed,  and  cause  remand-  Whw  the  hui- 
ed  with  directions  to  dissolve  the  comphunant's  jn-  gfavei  'of*  tht 
junction,  and  to  dismiss  his  bill  against  the  wife,  but  to  J^^^;  ^^*akUig* 
render  a  decree  for  a  specific  execution  of  the  contract  ?'"•  ■>»«•  ^® 
against  the  husband,  if  the  complainant  elect  to  have  They  may  be  re. 
it  specifically  executed  against  him  ;  in  which  event  the  Sroalon  omSu 
land  will  be  liable  and  may  be  sold  for  the  payment  of. 
the  purchase  money,  and  if  it  be  insuflicieut  for  that 
purpose,  a  decree  may  be  rendered  against  the  defend- 
ant for  the  balance.  Or  the  complainant  may  have  a 
rescission  of  the  contract,  if  he  decline,  a  specific  execu- 
tion against  the  husband  alone,  when  it  will' become 
necessary  for  the  Court  to  refer  the  case  to  a  commis- 
sioner, and  to  make  such  orders  and  decrees  as  may 
be  necessary  for  the  settlement  of  it  according  to  equi- 
table principles.  But  if  a  rescision  be  decreed,  the  hiis« 
band  alone  will  be  responsible  for  the  balance  due,  if 


Digitized  by 


Google 


334 


BEN.  MONROE'S  REPORTS. 


Clat        atiyi  upon  the  adjuslmdQt  of  the  matters  between  the 
Sahokeb.      parties. 

—      McLarniiig  and  JMbnroe  for  appellants;  Mortikemd  S^ 

Reed  for  appellee. 


Trespass. 


Com  64. 


OctoUrin, 


The  cast  stated 
aad  pleadins"* 


Clay  vs  Sandefer. 

Appeal  from  the  Henderson  Circuit. 
Trespasses^  joint  and  several.    Practice, 

JoDai  HisB  delivered  the  opinion  of  the  Court 

TnoMAS  Sandefer  sued  in  trespass,  Bamett  M. 
Clay  and  Joel  S.  Lambert  for  forcibly  taking  a  flat-boat 
and  its  loading,  composed  of  Hogs,  Corn,  and  Cattle, 
on  the  Ohio  river,  which  belonged  to  the  plaintiff.  The 
defendants  jointly  plead  not  guilty,  and  Lambert  also 
pleads  not  guilty  in  a  several  plea,  and  the  parties  go 
into  trial  upon  the  agreement  that  their  evidence 
should  not  be  restrained,  but  might  extend  to  any  mat- 
ter which  could  have  been  specinlly  pleaded. 

The  plaintiffs  evidence  established  the  following  state 
of  fact:  That  some  short  time  before  its  seizure  by 
Williams  had  sold  and  delivered  the 
boat  and  part  of  the  cargo  to  the  plaintiff,  who  there- 
upon put  on  board  some  more  corn,  hogs,  and  several 
head  of  cattle,  to  increase  the  cargo.  That  Williams 
and  Scott,  the  first  as  a  hand,  the  other  as  pilot,  were 
employed  by  the  plaintiff  to  assist  in  navigating  the  boat 
down  the  river.  That  whilst  the  boat  was  in  their 
charge  on  the  Ohio  river  and  near  the  Indiana  shore, 
the  defendant  Lambert,  boarded,  in  company  with  A^ 
B.  Clay,  a  son  of  the  defendant  B.  M.  Clay    and  took 


The  sttbstanee   »    ...i.     &     t  u 
of  the  proof  of  Lamburt,  John 

plaintiff. 
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possession  of  her  and  the  entire  cargo,  and  prohibited  ^^^^ 
the  plaintiff  and  his  bands  from  interfering  with  the  Saudbfib. 
boat  or  any  part  of  the  cargo,  alleging  that  he  had  an  — — — 
attachment  against  her.  The  boat  was  brought  to  the 
Kentucky  shore  and  left  in  charge  of  a  Mr.  HalL 
Some  time  afterwards  a  part  of  the  corn  was  thrown 
out  on  the  shore — the  boat  had  sunk  in  the  river — and 
some  of  the  cattle  were  seen  running  at  large  on  the 
Indiana  shore,  and  the  witnesses  do  not  know  what 
become  of  the  hogs  and  the  com.  The  value  of  the 
boat  and  cargo  was  proven.  It  is  proven  that  the  de- 
fendant B.  M.  Clay,  though  not  present  when  the  seiz- 
ure was  made,  afterwards  said  that  Williams  owed  him 
and  he  had  sued  out  an  attachment  against  the  boat 
and  cargo.  That  he  had  ordered  the  attachment  to  be 
sued  out  to  make  his  money  out  of  the  boat  and  the 
property  on  board.  That  he  believed  the  boat  and  part 
of  the  cargo  belonged  to  Williams.  The  son  of  the 
defendant  B.  M.  Clay,  was  along  with  Lambert^at  the 
time  the  seizure  was  made. 

After  the  plaintiff's  evidence,  to  the  effect  as  above  ,tru^?|jJVwM 
stated,  was  closed,  the  counsel  for  the  defendant  Clay,  of  non  »mt,  ovei 
moved  the  Court  to  instruct  the  jury  to  find  for  him,  as  tioa.         ^^^ 
in  case  of  non-suit«    Which  motion  was  overruled.    To 
which  opinion  of  the  Court,  Clay's  counsel  excepted. 
The  plaintiff's  evidence  was  written  out,  certified,  and 
incorporated  in  his  bill  of  exceptions. 

The  defendants  then  read  as  evidence  to  the  jury,  the  ^^jf***"  •^ 
copy  of  a  record  consisting  of  a  bill  in  chancery  filed 
by  Barnett  M.  Clay  in  the  Henderson  Circuit  Court, 
against  John  Williams  and  Thos.  Sandefer,  with  the 
exhibits  referred  to,  therein,  the  order  of  two  justices, 
directing  the  clerk  upon  the  execution  of  bond,  &c.,  to 
issue  an  attachment,  &c.  The  attachment  was  issued, 
and  the  return  made  thereupon  by  Joel  L.  Lambert,  as 
D.  S.,  forH.  Alves,  S.  H.  C. 

The  bill  charges  that  John  Williams  was  indebted  to 
Clay,  the  defendant  in  this  suit,  in  the  sum  of  $155  50* 
That  he  was  insolvent  and  owned  no  property  except 
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^^^^  one  half  of  a  fiat  boat,  then  lying  at  said  Williams'  land- 
Sandbfm.  ing,  and  one  half  the  cargo  thereof,  consisting  of  corn 
and  hogs;  that  he,  Williams,  was  about  to  remove,  be- 
longed to  Thos,  Sandefer,  and  asks  for  an  attachment  to 
be  issued  directing  the  sheriff  to  seize  and  take  the  flat 
•boat,  and.one  half  of  the  hogs  and  com  on  board.  The 
order  of  the  justices  directs  the  clerk,  upon  the  execu- 
tion of  the  bond  to  John  Williams,  only  to  Issue  an  at- 
tachment to  the  sheriff,  authorizing  him  to  seize  and 
take  the  flat  boat  and  one  half  the  cOrn  and  hogs  on 
board,  in  accordance  with  the  prayer  of  the  bill.  The 
attachment  issued  by  the  clerk  accordingly,  directs  the 
sheriff  to  take  into  his  possession,  the  flat  boat  then  ly- 
ing in  the  Ohio  river  at  said  WilliamsManding,  and  one 
half  of  ihe  corn  and  hogs  on  board,  reciting  that  the 
other  half  of  the  bda t  and  Cargo  belonged  to  Thos.  San- 
defer, (the  present  plaintiff,)  and  to  hold  the  same  sub- 
ject to  the  order  of  the  Court,  but  to  deliver  It  to  Will- 
iams upon  his  executing  an  appropriate  bond,  &c.  Up- 
on which,  is  the  following  return  : 

"Executed  and  levied,  August  1st,  1843,  on  the 
property  described  in  the  within  attachment,  and  the 
within  named  John  Williams  failing  to  give  bond  as  th« 
proceTBs  requires,  I  held  on  to  it.*' 

This  return  is  signed  by  Joel  L.  Lambert  as  D.  S,, 
forH.  Alves.S.,  of  H.  C. 

The  only  other  evidence  introduced  by  the  defend- 
ants, was  the  deposition  of  John  Williams,  who  proved 
(hat  he  had  for  a  valuable  consideration,  sold  and  deliv- 
ered the  flat  boat  and  such  part  of  the  cargo  of  com 
«Lnd  hogs  as  belonged  to  him,  to  the  plaintiff  Sandefer, 
•jSeveral  days  before  Clay*s  attachment  was  Issued,  and 
before  his  bill  was  filed.  That  afterwards  the  plain- 
tiff, before  the  boat  was  taken,  had  increased  the  cargo 
by  putting  ori  the  boat  6ix  other  hogs,  three  head  of 
cattle,  and  about  81  barrels  of  oom,  and  that  the  boat 
and  cargo  when  taken  by  Lambert  and  Clay,  was 
worth  about  $300 ;  and  Lambert  forbid  plaintiff  inter- 
fering with  the  boat  or  cargo  in  any  manner  whatever. 
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After  the  teetimony  wAs  closed  and  the  causd  '<irgUe^,         P^^^ 
as  the  jury  were  about  to  retire^  the  Counsel  of  defencl-     SiwDBrBt. 
lint  Clay  moved  the  Court  that  they  should  have  leave     Motion  of  diT. 
1to  take  with  them  for  exAminallon  iWt  evidence  of  the  'S•^*^ir^^to^S• 
plaintiffy  as  written  down-,  certified,  atid  inseHed  in  the  •  *>"^  ^^  c^cep 
'exception  taken  to  the  opmion  of  the  Court  overrunng  [pUiDtiff*!    tovf 
his  motion  fol*  a  non-suik    But  Ibe  Court  Refused  the  *ouu*        *  **"* 
leave  asked';  and  to  this  'opinion  \y{  the  Court,  Clay's 
"counsel  excep^ltd. 

The  jury  returned  their  verdict  for  the  plaintiff,  and  Vtrdtoi^Judt- 
assessed  the  damages  at  #500;  for  which  sum,  and  \\ai.  '  ^ 
Hhe  tests  of  siiit,  the  Court  rendered  judgment. 

The  defendairt's  counsel  1then  moved  \he  Court  to  set 
^side  the  vet*di6t  and  judgment,  and  grant  a  new  trial 
tipon  the  following  grounds^ 

ist.  That  the  verdict  of  the  juty  should  not  have 
"been  joint,  but  several. 

2d.  That  the  Cc^rt  erred  in  granting  plaintiff's  an<l 
Refusing  some  of  defendant's  instruftlions  to  the  jury. 

3d.  That  the  Covrt  ehrdA  in  refusing  to  instruct  the  , 
.jury  to  find  for  defendant^  B.  M.  Clay,  as  in  case  of  a 
non-suil. 

4th.  The  damages  assessed  by  the  jury  were  ezees*- 

iMve. 

5th.  The  joint  verdict  df  the  jttry  against  both  de^ 
Tendan4;s  Was  contraty  to  laW,  and  not  supported  by  the 
^roof  In  the  caustdw 

6th.  The  Court  erred  in  tefusing  the  leave,  as  a^ked^ 
for  the  jliry  to  take  \eith  them,  on  retiring^,  the  ekcep^ 
\ion  mttrked  B,  oontaiining  the  plaintiff's  proof. 

AM  the  reasons  ofiefred  by  defendiants  t6t  a  new  triaH 
tkine  in  num'ber,  tte  ^comprised  within  the  above  classic- 
ficatlou:. 

The  motion  foi- 1  new  trial  was  overruled,  and  the 
defendants  have  appealed  to  this  OourU 

Tfafe  application  for  a  new  trial  should  nbt  have  been    ii6tiiiM  foTM# 
tiefiised— the  joinl  verdict  of  the  jury  is  not  sustained  *^***  •'^"°*** 
by  the  proof  in  the  cause.    The  defendant  Lambert 
was  dearly  justifiitble  in  taking  the  flat  boat^  and  onv^ 
Vm.  XII.  43 
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Ci-^j         half  the  cargo  on  board,  because  he  was  so  expressly 

Sandefbb.      commanded  by  valid  process  regularly  issued  by  comw 

A  procesf  o^  petent  authority  then  in  his  hands  to  be  executed.    But 

SlS!liJ??a?ued*by  '^  appears  from  the  proof  that  he  took  the  whole  of  the 

thorii*"u  a  •*•-  ^®^?^»  a^^  °^^  ^^^  ^^^f  only,  as  directed  by  the  attach- 

tification  to  an  ment  in  his  hands,  and  said  to  the  persons  on  board  that 

iheMme  on^thf  the  plaintiff  must  not  interfere  with  it;  that  he  left  the 

JlnS^nl  b{tnot  *^*t  ^^  ^^^  shore,  where  it  was,  through  inattentioo, 

ofotheipewons.  permitted  to  sink,  the  hogs  and  cattle  to  disperse,  and 

the  corn  to  be  destroyed^.    He  was  liable,  therefore,  as 

a  trespasser,  for  taking  more  of  the  cargo  by  one-half 

than  he  was  directed  to  take  by  the  attachment.    But 

-for  this,  he  alone  was  liable,  for  he  alone  committed  the 

trespass ;  for  the  attachment  sued  out  by  the  defendant 

Clay  did  not  authorize  him  to  levy  on  but  half  the  cargo, 

•and  there  was  no  proof  in  the -cause  that  Clay  directed 

Lambert  verbally  to  lake  more  than  he  was  directed  by 

*the  attachment  to  take;  nor  was  there  any  satisfactory 

proof  that  Clay  assented  to  the  trespass  committed  by 

Lambert^  Clay,  therefore,  could  not  be  made  jointly 

liable  with  Lambert  for  his,  Lambert's,  wrongful  coih> 

duct  and  trespass  in  taking  more  property  than  he  was 

•authorized  to  take,  for  the  mos^  obvious  reason,  that 

Clay  did  not,  either  by  the  attachment  which  he  pro^ 

•cured  to  t)e  issued,  or  otherwise,  in  any  manner  direct 

-or  authorize  Lambert  to  commit  the  trespass. 

It  was  erroneous,  therefore,  that  Clay  should  be  made 
■responsfble  for  the  tre^ass  of  the  sheriff;  and  if  so,  it 
-was  equally  erroneous  that  Lambert,  the  sberiflT,  should 
be  made  responsible  in  a  joint  action  for  the  trespass 
'Committed  by  Clay  in  procuring  an  attachment  to  be 
issued  directing  the  property  (the  boat  and  half  its 
cargo)  of  the  plaintiff  in  this  action,  to  be  seized  and 
taken  to  satisfy  Clay*s  demands  against  Jorhn  Williams. 
Sandefer*s  property,  to  the  extent  of  the  boat  and  half 
Its  cargo,  was  directed  and  procured  to  be  taken  by 
Clay,  by  virtue  of  the  attachment,  which  justified  the 
sheriff  to  that  extent  alone ;  but  which  did  not  justify 
-Clay.    Clay  «lone,  is  therefore  guilty  of  the  trespass  to 
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the  extent  only  which  he,  by  the  attachment,  anthoT^ 
feed  the  plaintiff's  property  to  be  taken  to  pay  WiU 
Kams's  debt  to  him.  And  it  was  erroneous  to  find  a 
joint  verdict  and  render  a  joint  judgment  against  Lam' 
hert  and  Clay  both,  by  which  Lambert  is  made  respon^ 
sible  for  his  own  several  trespasses  as  well  as  for  the 
trespasses  committed  by  Clay  alone,  in  which  he  had 
no  participation,  and  by  which  Clay  is  made  to  pay 
damages  for  his  own  trespass,  in  authorizing  by  his  at* 
tachment,  the  boat  and  half  the  cargo  of  the  plaintiff 
to  be  seized,  and  also  for  the  tresspass  committed  by 
Lambert,  in  taking  property  which  Clay's  attachment 
did  not  authorize  him  to  take,  and  in  which  Clay  did 
not  participate ;  although,  to  all  appearance,  the  tor- 
tious acts  of  the  sheriff  and  Clay  seemed  to  be  closely 
connected,  yet  in  fact  they  amount  to  several  and  dis- 
tinct tresspasses  for  which  a  joint  verdict  and  judgment 
eannot  be  given.  Clay's  trespass  consists  in  his  direct- 
ing, by  his  attachment,  the  plaintiff's  boat  and  hal&  the 
cargo  to  be  taken  to  pay  another  man's  debt.  Lans 
bert's  trespass  consists^  not  in  taking  the  boat  and  haK 
the  cargo,  for  the  attachment  justified  that  much,  but 
in  taking  the  whole  cargo  instead  of  half. 

It  is  the  opinion,  therefore,  of  this  Court,  upon  the 
state  of  fact  as  presented  in  the  record,  that,  neither  of 
the  defendants  being  responsible  for  the  other's  tres- 
pass, a  joint  recovery  cannot  be  had  against  both. 
Cases  frequently  occur  where  the  person  who  procures 
process  to  be  issued,  or  the  person  who^  without  lawful 
authority,  does  actually  issue  it,  may  be  held  responsi- 
ble as  trespassers  for  so  doing;  although  such  process 
will  furnish  a  good  legal  excuse  to  the  officer  who  exe- 
cutes It;  and  so  on  the  other  hand,  a  party  may  law- 
fully issue,  or  cause  to  be  issued,  process  which  will 
furnish  no  justification  to  the  officer  who  executes  It, 
where  it  is  abused  or  misapplied  by  him.  See  the  case 
of  Rodman  vs  Harcourt  and  Carrico^  4  B.  Monroe,  231, 
and  cases  there  cited. 

The  Instructions  given  for  the  plaintiff,  numbered  3» 


tJLAT 

Savdxpii.. 


A  plaintiff  Ofr 
complaiDant,  ia' 
an  attaehmeDfa. 
case  is  not  liable 
jointly  with  the 
ofBcer  who  goee 
beyond  his  an* 
thorlty,  in  bring* 
ing  an  attach- 
ment, unless  he 
directs  or  sane* 
tions  the  act  of 
the  officer— nor - 
is  an  officer 
liable  joiolly 
wiik  a  plaintin 
who  improperly 
saes  out  an  at^ 
tachment,  or  di« 
reeling  Its  lev 
upon  property  oft. 
a  third  person. 
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9ab%  or  ^MWn  3;^  5^  8^  T^beins  inconsVUent  with  ^  law  of  the  casH 

9$  as  lodicated  ii%  thu  opiiuon,  were  erroneous  or  unai^ 

Miniui  BT  AIM,  ihorized  by  the  facts  of  this  case.    They  all  assume 

that  there  may  be  a  joint  recovery  agUnst  the  defendi 

aDts^  who,  the  proof  shows*  were  guilty  oaly»  ifatall^ 

of  several  and  distinct  trespasses. 

The  lst»  3d  and  4th  instructions  given  for  defendants 
were  erroneous^  and  should  have  been  sefused..  They 
instruct  the  jury*  in  substance,  that  if  t)ie  sheriff  had  a 
valid  attachmant  in  his  hands,  it  would  excuse  iiainberl 
for  seiaing  move  property  than  the  writ  directed ;  and 
ihat  in  such  case,  Clay  was  not  ^sponsible  for  having 
the  plaintiff's  property  seieed  to  pay  another  man's 
debt  to  him»  provided  be  done  nothing  more  in  the 
Viatter  than  to  procure  to  be  issued  the  attachment,  by 
which  it  waa  directed  to  be  done. 

The  3d  instruction  fojr  defendant  was  properly  given^ 
and  the  &th  properly  refused. 

Wherefore,  the  judgment  is  reversed^  apd  th^  caus^ 
lemanded,. that  anew  trial  and  further  proceedings  mi^ 
be  had  in  conformity  with  this  opinion. 
^  Memdtm  and  Harlan  for  appellant ;  jS.  Jlbnros  for 

appellee. 


CHAHcnnr.         Bank  of  Kentucky  t^^  Milton  et  al. 

Ebbqr  to  thb  FAYifm  Ciecuit. 
Cose  64.         Martgaget  equity  of  redemption^  Practice  in  Chancery;^ 
Oel0(«r,  10.         JvoftB  Hits  deUvend  the  opinion  of  tlie  Court 

Thx  Bank  of  Ksntvoky  in  this  case  Is  seeking,  by 
way  of  substitution*  to  reaoh  eertain  slaves  and  other 
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l^perty  which  bad  been  coaveyed  by  deed  of  mort-  ^^"  J|!^f  "*" 
gage  by  Wt  E.  Milton  to  Eben  and  John  Milton,  to  m 

•ecure  and  indemnify  them  and  Young  and  Milton,  as  Miltom  bt  au 
veil  as  various  other  parties,  on  account  of  their  ezist^ 
ing  liabilities  as  his  sureties  in  various  debts  due  the 
Bank  of  Kentucky,  and  to  the  Northern  Bank,  and  on 
other  accounts. 

The  Bank  of  Kentucky,  as  creditor  of  the  mortgagor, 
holding  three  notes  of  300  dollars  each  on  him,  with 
Young  and  Milton  as  his  securities,  claim  to  be  substi- 
tuted in  the  place  of  the  said  sureties  Young  and  MiU 
ton,  who  are  beneficiaries  in  said  mortgage,  on  the 
ground  that  the  notes  exhibited  are  the  remains  of 
three  of  the  debts  named  in  the  mortgage,  reduced  to 
their  present  amounts  by  payments  and  renewals. 

The  equity  of  redemption  of  the  mortgagor  in  the  WhentheeciuK 
slaves  mentioned  in  the  mortgage  had  been  previously  on  pro^eMymoru 
sold  under  executions  against  him,  issued  upon  judg-  faSsVdcbiiVj^ 
ments  for  debts  secured  bv  the  mortgage,  and  Eben  *^°'**'    ^y^  ^^ 

^    .  *  II  inorigage,  «  the 

Milton,  one  of  the  mortgagees,  purchased  the  slaves  at  Mmeii  pnrchaa- 
a  full  price,  satisfying  the  executions.  He  then  sold  the  mortm" es,  ^a^ 
said  slaves  to  John  Milton,  his  co-mortgagee,  for  a  val-  ^^t  ^w\d\  and 
uable  consideration,  who  sold  and  passed  the  title  of  ^^«  ^^^^^  'mon- 
said  slaves  by  bill  of  sale  dated  August  1, 1849,  to  0.  B«  them,  nothing 
Richardson,  as  trustee  in  trust  for  the  sole  use  and  ben-  Tan  bT'ubjIcicd 
efit  of  Elizabeth  Milton  and  her  heirs  forever,  }J  {^f  JJXoS 

Both  Eben  and  John  Milton,  the  mortgagees,  execu-  of  ihemortfagoii. 
ted  a  formal  deed  of  release,  dated  February  21,  1844, 
reoiting  that  heretofore,  in  the  manner  stated  above, 
the  title  to  said  slaves  had  passed  to  C.  G.  Richardson, 
in  trust,  dec,  and  releasing  all  claim  as  mortgagees,  and 
confirming  the  previous  sales  of  said  slaves. 

So  that  the  entire  interest  in  said  slaves  has  passed  to 
Richardson,  as  trustee^  The  equity  of  redemption,  by 
virtue  of  the  sale  and  purchase  by  Eben  Milton  of  Wil- 
liam Milton's  equity  of  redemption  under  execution  for 
demands  secured  by  the  mortgage,  and  the  legal  title 
by  virtue  of  the  bill  of  sale  from  John  Milton,  and  th^ 
•nbeequ^nt  deed  of  confirmation  and  release  executed 
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Bank  of  K«n-  by  both  the  mortgagees ;  so  that,  were  it  conceded  that 

V8  the  Bank  was  entitled  to  be  substituted  in  the  place  of 

MiLTow  ET  AL.  Youttg  and  Milton,  the  sureties  of  the  mortgagor,  in  the^ 

notes  exhibited,  neither  Young  and   Milton  nor  the 

Bank  have  now  any  lien,  by  virtue  of  the  mortgage,  on 

the  slaves. 

A  bill  thoTiid      The  case  was  brought  to  a  hearing  and  the  decree 

absoiuteiVwhere  rendered   prematurely;   but  after  the  case  had   been 

heZdlTnTwhh-  submitted   by  complainant,   the  allegations  of   com- 

out  prejudice  to  plainant's  bill  were  not  traversed  for  the  non-resident 

defendants,  and  there  was  no  guardian  ad  litem  ap-^ 

pointed  to  answer  and  defend  for  the  infant  children  of 

Elizabeth  Milton.    Besides  the  slaves,  the  mortgage^ 

embraced  all  the  notes,  dues  and  book  accounts,  and 

household  and  kitchen  furniture  of  the  mortgagor,  W.. 

E.  Milton. 

It  does  not  appear  whether  the  complainant  may  not 
be  able  to  realize  something  out  of  the  other  means  and 
property  described  in  the  mortgage,  and  if  the  Bank 
should  be  disposed  to  set  out  hereafter  upon  an  explor- 
ing expedition  after  the  notes  and  accounts  and  the 
household  and  kitchen  furnitufe  of  the  mortgagor,  why 
no  insurmountable  obstruction  should  be  interposed  by 
the  decree,  which  dismissed  the  complainant's  bill  abso^ 
lutely. 

Wherefore,  the  decree  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded,  that  the  Circuit  Court 
may  dismiss  the  complainant's  bill  without  prejudice. 

Robertson  for  plaintiffs;  Robinson  and  Johnson  for 
defendants. 
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WiTHEBI 
V8 

Payni. 


Withers  VS  Payne.  Ejectment. 

Appeal  from  the  Pendleton  CiRcttT.  Case  65. 

EjectmenL 
•^UDOB  HisB  delivered  the  opinion  of  the  Court.  October  13. 

This  is  an  action  of  ejectment,  instituted  in  the  Har-  Case  stated,  4i 
Tison  Circuit  Court  in  March,  1848.  On  the  several  '&i,''coltL^ 
demises  in  the  declaration  in  the  names  of  William 
A.  Withers  and  the  heirs  of  Napoleon  B.  Coleman,  de- 
Y^eased,  as  lessors  of  the  plaintiff.  At  the  September 
term,  1849,  of  the  Pendleton  Circuit  Court,  to  which 
the  case  had  been  removed,  James  Curtis,  the  husband 
of  Drucilla  Curtis,  formerly  Coleman,  and  one  of  the 
heirs  of  N.  B.  Coleman,  deceased,  for  himself,  and  aa 
agent  of  the  said  heirs,  filed  his  affidavit,  stating  that 
his  and  the  other  names  of  the  said  heirs  were  in* 
serted  in  the  declaration  as  lessors  of  the  plaintiff,  with* 
out  their  knowledge  or  consent,  and  wholly. without 
authority,  and  they  move  to  have  their  names  expunged 
and  struck  from  the  declaration;  whereupon  the  Court, 
upon  the  failure  of  W.  A.  Withers  to  make  a  sufficient 
or  satisfactory  response  to  a  rule  to  show  by  what  au* 
thority  their  names  were  used  by  him,  ordered  them  to 
be  stricken  out  of  the  declaration,  and  that  the  suit 
should  be  no  further  prosecuted  in  the  names  of  the 
heirs  of  N.  B.  Coleman.  The  suit  progressed  thereafter 
in  the  name  of  W.  A.  Withers,  as  the  sole  lessor  of  the 
plaintiff,  and  at  the  March  term,  1850,  of  the  Pendleton 
Circuit  Court  the  suit  was  tried,  and  there  was  a  ver<« 
diet  found  and  judgment  rendered  in  favor  of  the  de- 
fendant. The  plaintiff,  whose  motion  for  a  new  trial 
was  overruled,  has  appealed  to  this  Court. 

The  plaintiff  claims  under  a  patent  from  the  Com- 
monwealth of  Virginia  to  David  Jameson  for  5000 
acres  of  land  dated  the  9th  of  May,  1792.    The  last 
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WiTHEBi  link  {q  {)is  chain  of  title  is  a  deed  of  conveyance  froiA 
Payhb.  Jesse  Henry,  deputy  sheriff  of  Harrison  county,  to  Wil* 
""  '  liam  A.  Withers,  ddled  on  the  16th  of  April,  1845.     In 

the  preamble  to  this  deed  it  is  recited,  that  in  virtue  of 
a  certain  execution)  (therein  desciribed^)  ''He  levied  the 
same  on  all  the  unsdld  land  ^vithin  the  patent  claim  of 
David  Jameson's  5000  acres,  supposed  to  be  onfe  thou- 
sand one  hundred  acres  mt)re  or  less/*  as  the  property 
of  the  defendants  in  the  eietjution,  ^Vho  were  iKe  heir* 
•of  N.  Bi  Ooleman>  deceased-,  and  which  had  descended 
to  them  from  theit*  lfiincestt)r;  that  \V.  A.  Withers  be^ 
tjanrle  the  purchase)^  thei^of  for  $20;  in  consideration 
whereof,  he  Conveys  to  sdid  Withers  "all  that  tract  or 
5)arcel  of  land  lying  loithin  the  patent  claim  of  David 
Jameson  for  5000  acres  of  land  situated  in  Harrlsoil 
tounty,  in  the  State  aforesaid,  to  whith  N.  B.  Oolcman^ 
¥t  the  time  of  his  death,  was  ectitVedi  supposed  to  hb 
llOO  acres." 

Unless  the  plaintiff  has  shown  title  to  the  land  in 
tjontrbversyi  which  was  occupied  and  claimed  by  de- 
fendant by  virtue  of  tMs  deed-,  his  action  could  not  be 
1naintained>  and  the  verdict  of  the  jury  and  judgment 
t)f  the  Court  was  properly  given  against  Mm-. 

The  execution  described  in  the  deed  of  the  deputy 
trheriff,  was  on  the  16th  September-,  1837>  <' levied -on 
4100  acres  t>f  land  in  Hatrison  county,  to  be  sold  Oeto- 
l^et  9th,  1837."  No  other  description  is  g^ven  of  the 
•land  levied  on,  than  that  in  quantity  it  was  just  on6 
thousand  one  hundred  acrhs^  and  that  as  to  its  location^ 
4t  lay  in  the  countf  of  Harrison. 

The  sheriff  further  returns  on  said  execution  that  he 
'**sold,  and  Joshua  Bean  became  the  purchaser  o^  449 
hcres  of  landi  and  failed  to  comply  with  the  condition^ 
t>f  sale,  and  levied  c^ain%  to  be  sold  November  OoQrt| 
October  24,  1837a" 

Again  the  sheriff  retflms  on  said  elteCtition>  **  that  he 
feeW,  agreeable  to  advertisement^  and  Wm.  A-.  With* 
era  became  the  purchaser  of,  all  the  land  for  $30^    No 
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property  foand,  to  make  the  balance.    November  IStfa,  VxTxsaa 

18S7."  F.?„.      • 

If  it  be  granted  that  the  levy  in  this  instaDce  is  suffi*  a  remm  by 

cienty  and  not  void  for  uncertainty,  yet  it  must  follow  *k«"ff»  «pon  •; 

.        .      .i^  ,;  ,        .  ,  ,     execuiion  levied 

that  the  sheritf  could  not,  and  as  it  must  be  presumed,  on  all  the  unsold 

did  not,  sell  to  Withers  more  land  in  quantity  than  1100  A'tent^oi 'David 

acres.    The  quantity  of  land  being  1100  acres,  and  its  ll7^J^\u^^ 

location  in  Harrison  countv,  as  stated  in  the  officer's  lo  be  iioo  acres 

"  more     or    leai. 

return  of  his  levy,  is  all  the  description  which  is  given,  and  a  aaie  and 

by  which  to  identify  the  land  levied  upon;  so  that  a?i"ihai"tract  or 

Withers  was  only  entitled,  by  the  sale  and  purchase,  fyYnV^w?thin'he 

as  the  same  is  reported  by  the  officer's  return  thereof,  patent  claim  of 

indorsed  upon  the  execution,  to  1100  acres  of  land  in  for  6uoo  acrea  of 

Harrison  county.    If  the  number  of  acres,  as  stated  in  Ha?ri8oS*couniy 

the  return  made  of  the  levy,  is  to  be  regarded  as  merely  ^"^^^jJlJ^^j    ^^^* 

descriptive  of  the  particular  tract  of  land  levied  upon  ^hich    k.    B. 

and  sold,  and  as  tending  to  supply  sufficiently  the  entire  time  of  ki8%ath 

absence  of  any  other  kind  of  description,  such  as  might  IIS^poied"to^*b!i 

be  iriven  by  statine  in  the  return  in  whose  name  it  had  ^^^  acres,"  u 

®  "^  °  noi  such  descrip 

been  entered,  surveyed  or  patented,  or  to  whom  it  had  tion^  aa  win  aa. 
been  conveyed ;  yet  it  must  be  taken  that  the  sheriff  jy^ul^^^tcunlni 
fold,  and  Withers  bought,  either  a  %ract  of  land  in  Har-  i^coi*ific,u!Jn\^5[ 
rison  county,  so  denominated  as  an  1100  acres  survey  P'oof  oj   what 

,      ,  ,  .         waa   aold,     and 

in  some  deed,  patent,  entry,  or  survey ;  or  otherwise)  the  Doaition  of 
that  he  sold,  and  Withers  purqbased,  precisely  1100  {he    ^rMaain'iog 
acres  out  of  some  larger  tract  of  land.    And  waiving  fli^^*"**'  ®JJJ 
the  question  as  to  whether  such  levy, sale,  and  sheriff's  6000  acre  tiacu 
conveyance  in  pursuance  thereof,  would  or  would  not 
be  void  on  the  ground  of  uncertainty  as  to  what  par^ 
ticular  land  wa«  sold ;  and  waiving  the  question  as  to 
whether  the  sheriff's  deed  in  this  case  is  or  is  not  null 
and  void,  on  the  grounds  that  a  sheriff  has  no  right  to 
sell  aay  other  or  more  land  than  that  he  has  levied 
upon,  or  that  he  has  no  right  to  convey  to  the  pur* 
chaser  any  other  or  more  land  than  that  which  was 
actually  sold  and  purchased,  or  because  the  land  de* 
scribed  in  the  deed  does  not  appear  to  be  the  same  land 
purchased  at  the  sale  or  levied  on  by  the  sheriff;  let 
it  be  assumed  that  the  land  levied  upon,  and  purchased 
Vou  XII  44 
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WxTHBBi       by  Withers  at  the  sheriff's  sale,  is  the  same  land  de« 
Payms.        scribed  in  the  sheriff's  deed,  although,  that  it  is  the 
""^  same,  cannot  be  ascertained  from  the  sheriff's  returns 
of  said  levy  and  sale,  yet  it  is  manifest  the  sale  an4 
conveyance  was  only  for  one  thoiLsand  one  hundred 
acf'es  of  land,  (and  as  appears  only  from  the  deed  for 
the  first  time)  lying  within  a  survey  of  land  patented 
to  David  Jameson  for  Jive  thousand  acres.    Now  as 
neither  the  levy,  sale  or  conveyance  gives  any  sort  of 
description,  by  metes  or  bounds,  of  the  llOU  acres  of 
land    lying  within  Jameson's   patent,  or   by   stating 
whether  it  lies  on  the  north  or  south  end,  or  the  east  or 
west  side  of  said  5000  acre  survey,  and  as  it  is  appa* 
rent,  from  the  conveyance  itself,  that  the  land  conveyed 
was  only  the  unsold  land  within  Jameson's  patent,  sup* 
posed  to  be  1100  acres,  and  the  title  to  which  remained 
in  N.  B.  Coleman  at  his  death,  how,  in  the  absence  of 
any  proof  whatever,  can  it  be  assumed  or  known  that 
the  land  in  contest,  and  in  possession  of  the  defendant, 
(though  it  be  admitted  that  it  is  embraced  within  the 
limits  of  Jameson's   5000  acre  survey,)  is  embraced 
within  the  plaintiff's  claim,  and  not  embraced  within 
that  part  of  said  survey  consisting  of  3900  acres  which 
had  been  sold  off  before  Coleman's  death?    The  unsold 
land  remaining  in  D.  Jameson's  survey,   after  N.  B- 
Coleman's  death,  is  assumed  in  the  deed  to   be  1100 
acres,  more  or  less.    The  quantity  that  had  been  pre- 
viously sold  off,  therefore,  must  have  been  about  3900 
acres. 
Where  a  convey'      Now,  it  was  incumbent  on  the  plaintiff,  in  order 
the^uilloldSand  to  give  location  to  the  1100  acres  conveyed  to  him, 
ia  a  particiii«r  ^^  show  by  proof  the  position  within  the  survey  of 
meni'isbroiighi,  the  3900  acres  which  had  been  sold  off  in  Coleman's 
Fng'Sli'der sucha  lifetime.    That  at  least  that  much  of  the  survey  had 
fB''?H\*imb?nt  up  been  sold  and  conveyed  to  others  in  Coleman's  lifetime 
on  him,  10  shovv  jg  manifest,  and  the  plaintiff  could  not  deny  it  because, 
oiaimed,      waa  1st.  But  1100  acres  of  land  was  levied  upon  by  the 
Sold:  &12I  sheriff    2d.  Because  plaintiff  bought  but  1100  acres 
jiirttewao.)      ^f  '^^^  ^^  ^^®  sheriff's  sale,  and  the  sheriff  had  no 
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right  to  convey  him  any  more,  Sd.  Because  the  sher-  Wiwmat 
iff's  deed  to  Withers  is  for  1100  acres,  more  or  less,  out  Patni. 
of  Jameson's  5o00  acre  survey,  (if  for  more,  it  is  void 
as  to  the  excess,  at  least,)  assuming  and  explaining 
therein  that  the  residue  thereof  3900  acres  had  been 
previously,  in  N.  B.  Coleman's  lifetime,  sold  off.  Now, 
the  defendant's  claim  and  possession  may  be  embraced* 
not  within  the  plaintiff's  1100  acres  of  unsold  land,  but 
within  the  limits  of  the  parcel  or  parcels  of  said  .survey 
which  had  been  sold  off  by  Coleman,  in  his  lifetime,  or 
by  others  previous  to  his  death.  There  was  no  proof 
introduced,  of  any  sort,  showing  the  position  of  that 
part  of  the  5000  acre  survey  reserved  by  the  sheriff's 
deed;  consequently  it  could  not  be  known  in  what  part 
or  where  therein  the  1100  acres  should  be,  or  was  loca- 
ted; and  of  course  it  was  not  shown,  and  did  not  ap- 
pear, that  the  plaintiff's  claim  embraced  the  land  in 
dispute,  or  that  the  same  was  not  in  fact  included  within 
the  specified  reservation. 

The  case  of  Madison^s  heirs  vs  OwenSf  6  Littell's  Se- 
lect Cases,  281,  and  the  case  of  Taylor ^  SfC.  vs  Taylor ^ 
4^.,  3  A.  K.  Mar.  20,  are  referred  to,  as  sustaining  the 
views  taken  by  the  Court  with  respect  to  the  question 
here  presented.  The  result  would  not  have  been  more 
favorable  to  the  plaintiff,  had  he  been  allowed  to  retain 
the  names  of  N.  B.  Coleman's  heirs,  in  the  demise,  as 
lessors  of  the  nominal  plaintiff,  because  Coleman's  heirs, 
to  show  title,  would  have  to  rely  on  the  deed  from 
Thomas  Triplett  to  their  ancestor  N.  B.  Coleman,  which 
conveys  only  such  portion  of  the  land  in  David  Jame- 
son's 5000  acre  survey  as  remained  after  excluding  such 
parts  as  said  Cpleman  had  previously  sold  as  said  Trip- 
lett's  agent;  so  that  under  this  conveyance,  upon  the 
proof  as  presented  in  the  record,  the  same  obstacles 
would  have  prevented  a  recovery  on  the  demise  of 
Coleman's  heirs. 

Several  other  interesting  and  important  questions  are 
presented  in  the  instructions,  and  upon  the  facts  exhib- 
ited in  the  record,  which  will  not  be  now  considered. 
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Battmtow&c,  as  upon  the  ground  iilready  noticed,  the  judgment  of 
GaiLBi.     '  the  Circuit  Court  is  affirmed. 

•^•^- Wall  and  Withers  for  appellant ;  Payne,  Harlan  and 

Tri$nbk  for  defendant 


hop    7711 


Cas€  66. 


OcUUr,  it. 

CtM  itttad  And 
dMTM  of  th« 
<Hienit  CoarU 


Batterton  S^c,  vs  Chiles. 

Ek&oh  to  thb  Bourbon  Cikcuit. 

Limitation.    Practice.    Partition. 
Chcbp  Juiticb  Simpson  delivered  the  opinion  of  the  Court. 

Thomas  D.  Chiles,  brought  this  suit  in  chancery  to 
have  a  partition  of  some  land  within  the  boundary  of 
William  Hoys  patent  of  fourteen  hundred  acres.  He 
claims  under  Hoys  heirs  five-sevenths  of  the  land  for- 
merly owned  by  John  Evalt,  and  which  was  sold  and 
conveyed  by  the  latter  to  James  Trabue;  and  also  five- 
sevenths  of  the  land  conveyed  by  an  individual  by  the 
'  name  of  Jones,  to  Nicholas  Smiths  sen.  He  asserts 
title  to  some  other  land  within  the  aforesaid  patent 
boundary ;  but  as  a  Court  of  Chancery,  has  no  jurisdic^ 
tion,  upon  the  matters  set  forth  in  the^bill,  except  for 
the  purpose  of  decreeing  a  partition,  it  is  unnecessary 
to  advert  to  any  part  of  his  claim,  but  that  already  al- 
luded to,  which  embraces  the  two  pieces  of  land  above 
mentioned. 

The  Court  decreed  a  partition,  giving  to  Chiles  five- 
sevenths  of  both  of  said  pieces  of  land.  From  that  de- 
cree  the  delendants  have  appealed,  and  deny  his  right 
to  any  part  of  the  land  claimed  by  him. 

It  appears  that  William  Chiles,^  as  early  as  the  year 
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1681,  by  virtue  of  a  decree  in  a  suit  in  Chancery  in  the  Battmtoit  &d 
Bourbon  Circuit  Court,  which   be  had  previously  insti«        Chilbi. 

tuted,  against  the  heirs  of  William  Hoy,  obtained  a  " 

deed  of  conveyance  for  seven  hundred  acres,  of  the 
land  included  in  Hoy's  patent,  and  became  thereby  in- 
vested with  the  title  of  Hoy's  heirs  to  that  part  of  the 
land.  He  was  subsequently  required  by  a  decree  of  the 
Circuit  Court  of  the  United  States,  for  the  district  of 
Kentucky,  to  convey  to  the  heirs  of  Thomas  Boone,  all 
the  land  conveyed  to  him  by  said  commissioner,  and 
under  the  last  mentioned  decree,  and  in  execution 
thereot,  a  deed  was  made  by  a  commissioner,  convey- 
log  not  only  the  interest  of  William  Chiles,  in  the  sev- 
en hundred  acres,  but  also  in  the  residue  of  the  four- 
teen  hundred  acres.  The  deed  however,  was  effectual 
only  so  far  as  it  was  authorised  by  the  decree.  To  that 
extent  it  was  valid,  notwithstanding  it  purported  to 
convey  to  the  heirs  of  Thomas  Boone,  other  land  be- 
sides that  which  the  commissioners  had  power  to  con- 
vey, by  virtue  of  the  decree.  Boon's  heirs  also  obtained 
a  decree,  and  a  conveyance  in  pursuance  thereof,  for  the 
same  seven  hundred  acres  of  land,  in  the  Bourbon  Cir- 
cuit Court,  in  which  suit  William  Chiles,  and  the  heirs 
of  William  Hoy,  were  defendants.  By  these  proceed- 
ings, William  Chiles,  and  Hoy's  heirs,  were  divested  of 
all  title  to  the  seven  hundred  acres  of  land,  and  every 
part  thereof.  Andi  as  Thomas  D.  Chiles,  the  com- 
plainant asserts  claim  to  the  land  in  controversy,  by  vir- 
tue of  a  title  derived  from  William  Chiles,  and  Hoy's 
heirs,  since  the  institution  of  the  aforesaid  suits,  by  the 
heirs  of  Thomas  Boone,  it  is  obvious  that  he  has  no 
available,  title  to  any  of  the  land  within  the  boundary 
of  the  seven  hundred  acres.  For  if  he  procured  any 
part  of  his  title,  before  the  final  decrees  in  the  suits 
brought  by  Boon's  heirs,  he  is  bound  by  those  decrees, 
as  a  purchaser  pendente  lite^  and  so  far  as  he  obtained 
deeds  from  any  of  the  parties  subsequent  to  the  date  of 
the  commissioners  deeds,  no  title  passed  thereby,  to  any 
part  of  the  seven  hundred  acres. 
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Battrbtov  dco  The  decree  of  the  Court  below  is  therefore  erroneous 
Chi  LCI.  SO  far  as  the  lands  formerly  belonging  to  Evalt  and 
Jones  are  included  within  the  boundary  of  the  seven  him- 
dred  acres.  But  as  some  part  of  both  the  tracts  seems 
to  lie  outside  of  the  seven  hundred  acres,  and  inside  of 
Hoy's  patent,  it  becomes  necessary  to  consider  Chiles* 
right  to  a  partition  of  that  pait. 

These  two  pieces  of  land  appear  to  have  been  origi« 
nally  settled  under  a  claim  in  the  name  of  Flournoy, 
and  were  held  adversely  to  Hoy's  title.  This  adverse 
possession  had  been  continued  for  more  than  half  a 
century  when  this  suit  was  commenced.  The  statute 
of  limitations  having  been  relied  upon  by  way  of  de* 
fence,  is  a  complete  bar  to  the  claim  asserted  by  Chiles, 
unless  he  can  derive  some  aid  from  a  judgment  in  an 
action  of  ejectment  brought  by  Hoy's  heirs  for  this  land 
in  1817,  and  thereby  avoid  the  bar  relied  upo*n  by  the 
defendants. 

In  the  action  of  ejectment  alluded  to,  a  judgment 
was  recovered  in  1818  for  five-sevenths  of  the  Evalt 
tract  of  land,  and  also  for  five-sevenths  of  the  tract  of 
land  conveyed  by  Jones  to  Nicholas  Smith.  In  1845  a 
writ  of  habei^e  facias  possessionem  issued  upon  said  judg* 
ment,  and  was  executed  by  thesherifT,  by  delivering  to 
the  .complainant,  Thomas  D.  Chiles,  possession  of  one 
undivided  seventh  part  of  the  land  formerly  in  the  po8« 
session  of  Nicholas  Smith,  sen.,  and  five-sevenths  of  all 
the  land  formerly  in  the  possession  of  Thomas  Evalt. 

To  preclude  Chiles  from  deriving  any  benefit  from 
the  judgment  in  ejectment,  it  is  alleged  that  it  was  pro- 
cured by  fraud,  and  should  be  disregarded.  Before  the 
judgment  was  recovered,  a  contract  had  been  made  be- 
tween William  Chiles,  NicholasSmith,  sen.,  and  others, 
by  which  Chiles  agreed  to  sell  to  these  parties,  at  a 
stipulated  price,  the  land  in  their  possession,  and  to 
convey  to  them  Hoy's  title  to  it.  It  is  said^that  it  was 
a  part  of  the  agreement,  that  no  defense  should  be 
made  in  the  action  of  ejectment,  which,  although  in 
the  name  of  Hoy's  heirs,  was  conducted  by  Chiles^  for 
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his  own  benefit;  and  that,  as  to  the  tract  of  land  sold  Battbiitok  &o 
by  Jones  to  Smith,  and  as  to  the  land  lu  the  possession        Chilbi. 
of  Evalt,  it  is  also  said  Chiles  admitted  that  no  recovery  ' 

could  be  had  under  Hoy's  title,  and  that  he  would  not 
attempt  to  obtain  a  judgment  for  either  of  said  tracts 
of  landi  It  is  further  alleged,  that  the  parties  in  the 
possession  of  the  land,  confiding  in  these  promises  and 
declarations,  made  no  defence  in  the  action  of  eject- 
ment, although  they  could  have  proved  an  adverse  pos* 
session  for  more  than  twenty  years  before  the  action 
was  commenced,  of  both  the  Jones  and  Evalt  tracts  of 
lands;  and  that, notwithstanding  the  agreement,  which 
is  alleged  to  have  been  made  for  the  purpose  of  obtain- 
ing  an  advantage  of  them,  and  in  direct  violation  of  it, 
Chiles  procured  a  judgment  to  be  rendered  in  the  action 
of  ejectment,  for  five  undivided  sevenths  of  the  Jones 
and  Evalt  land. 

It  appears  that  a  judgment  in  the  action  of  ejectment 
was  in  the  first  instance  rendered  by  default,  and  that 
at  the  same  term  Smith,  who  claimed  and  was  in  the 
possession  of  the  Jones  tract  of  land,  and  Evalt  himself 
and  others  appeared,  and  upon  their  motion,  the  judgw 
ment  by  default  was  set  aside,  and  they  were  entered 
as  defendants.  At  a  subsequent  term,  a  trial  was  had, 
and  the  judgment  referred  to  was  recovered.  If  no 
defense  had  been  made  in  the  action  of  ejectment,  but 
the  judgment  had  been  by  default,  as  it  was  first  en* 
tered,  we  should  have  had  no  hesitation  in  deciding  that 
it  had  been  obtained  by  fraud.  The  evidence  in  this 
case  proves  most  conclusively  an  adverse  possession  of 
both  the  Jones  and  Evalt  land,  under  Flournoy's  claim, 
for  more  than*  twenty  years  before  the  commencement 
of  the  action  of  ejectment.  How  it  happened  that  a 
recovery  was  had  for  five  undivided  sevenths  only, 
when  the  land  was  not  held  under  Hoy's  title,  and  the 
demise  was  in  the  name  of  all  the  heirs,  is  an  unex- 
plained mystery,  and  can  only  be  accounted  for  on  the 
supposition  that  it  was  decided  by  the  Court,  upon  the 
trial,  that  five  out  of  the  seven  lessoi-s  of  the  plaintiff 
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9&TTSIT09  &0  ^ere  laboring  under  some  disability,  that  saved  their 
CHrLRf.       i^ight  from  the  operation  of  the  statutory  bar,  althougli 
""""'  ~  it  was  effectual  against  the  other  two  lessors.    Be  this, 

however,  as  it  may,  the  proceedings  in  the  action  of 
ejectment  show  that  a  defense  was  made,  and  the  plain* 
tiff's  claim  defeated  as  to  two  undivided  sevenths  of  the 
Jones  and  Evalt  land,  either  by  proof  of  an  adverse 
possesssion,  or  some  other  fact  that  protected  them,  and 
barred  the  plaintiff's  right  of  recovery  to  that  extent. 
The  defence  thus  made,  and  the  result  arising  from  it, 
are  inconsistent  with  the  statement  that  the  parties  in 
the  possession  of  the  land  relied  upon  the  promise  made 
by  Chiles  not  to  sue  for  that  part  of  the  land,  and  repel 
any  presumption  that  might  otherwise  exist  that  the 
judgment  had  been  obtained  by  fraud,  consequent  upon 
the  false  security  produced  by  a  reliance  on  the  prom* 
ises  of  Chiles,  which  had  been  violated  and  disregarded 
by  him. 

Another  objection  made  to  the  efficacy  of  tlie  judg* 
ment  in  affording  any  aid  to  the  complainant  in  avoid- 
ing the  operation  of  time  upon  his  righK  arises  out  of 
the  failure  to  change  the  possession,  by  its  instrumen- 
tality, until  more  than  twenty  years  had  elapsed  after 
it  was  rendered.     Subsequent  to  the  execution  of  the 
writ  of  habere  facias^  that  issued  in  1845,  a  motion  was 
made  by  the  defendants  therein  to  quash  the  writ  and 
the  sheriff's  return,  which  was  overruled,  and  one  of 
the  grounds  upon  which  the  motion  was  based,  was  the 
same  now  relied  upon  in  this  objection.    The  point 
having  been  once  made  and  litigated  between  the  par- 
ties, and   regularly  adjudicated  upon   by  the  proper 
Ajudf^ent  in  Court,  and  the  judgment  in  that  case  not  having  been 
nlu^^cilnn    *^the  '®^®"®^>  "^^^t  be  regarded  as  settled,  and  cannot  be 
possession    nor  again  re-litigated  between  the  same  parties.    Besides, 
upon  the  statute  the  question  is  one  that  cannot  with  propriety  be  made 
?f    Sm  *Ti  collaterally  in  this  suit,  but  should  be  made,  as  was 
charTed** b  su *  ^^^^»  ^7  *  direct  proceeding  to  quash  the  writ,  and  to 
render,  or  exe-  have  restitution  of  the  possession, 
of  poLesiloo!"^      But  in  this  suit  Chiles  cannot  derive  any  advantage 


Digitized  by 


Google 


1 


SUMMER  TERM  1891* 

from  the  judgment  in  ejectment,  except  so  far  as  he  BAtT««Td»  te 

has  obtainedt  by  virtue  of  it,  the  possession  of  the  land        Chilbi. 

in  contest.    The  recovery  of  the  judgment  in  eject-  ""  ** 

men!  did  not  of  itself  change  the  character  of  the  pos* 

session  held  by  the  defendants  in  that  action;  nor  does 

it  have  the  effect  of  precluding  them  from  relying  upon 

the  statute  of  limitations  in  this  suit.    So  far  as  Chiles 

obtained  the  possession  of  the  land,  in  pursuance  of  the 

judgment  in  ejectment,  he  can  derive  aid  from  the  judg* 

ment,  and  avail  himself  of  the  possession  thus  acquired 

to  defeat  the  operation  of  the  statute  of  limitations,  but 

no  further.    As  to  the  remainder,  the  statutory  bar  pre* 

Tails,  and  effectually  destroys  all  right  to  relief.    And 

as  the  demise  in  the  declaration  has  expired,  he  can  de* 

rive  no  farther  aid  from  the  judgment. 

The  sheriff's  return  on  the  writ  of  habere  faeioi  AptMfo«i 
shows  that  the  complainant  Chiles  only  obtained  pos-  ^iSlfng,  hat 
session  of  one  undivided  seventh  part  of  the  Jones  tract  J^?Jj  o7«onBMl* 
of  land,  and  five  undivided  sevenths  of  the  Evalt  tract*  cannot  b^  reftr- 
Tbe  counsel  of  Chiles  has  filed  with  his  brief  a  paper  the  record  oi  tk« 
purporting  to  be  a  copy  of  a  writ  of  habere  facias  that 
issued  upon  said  -judgment  in  ejectment  in  the  year 
1844,  with  a  return  of  the  sheriff  indorsed  thereon, 
that  he  had  <<  delivered  to  William  Chiles  possession  of 
all  the  lands  outside  and  north  of  the  700  acres  as  ori* 
ginally  laid  off  and  decreed  to  said  Chiles."  But  this 
paper  cannot  have  the  effect  to  enlarge  the  right  of  the 
complainant,  Thomas  D.  Chiles,  for  several  reasons.  In* 
the  first  place,  it  does  not  form  a  part  of  the  record, 
having  been  brought  up  by  certiorari^  and  therefor* 
cannot  be  considered  as  belonging  to  the  case  now  be* 
lore  the  Court.  In  the  next  place,  the  complainant  did 
not  set  up  in  the  pleadings  and  rely  upon  any  possess* 
ion  that  bad  been  acquired  by  William  Chiles  under  the 
judgment  in  ejectment,  but  relied  exclusively  upon  that 
which  he  had  himself  acquired  under  it,  and  therefore 
the  writ  of  possession,  if  it  constituted  a  part  of  th» 
/•Gord,  would  not  sustain  any  claim  asserted  by  him.. 
VouXlL  45 
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Battmtoh  &c       The  defendants  had  a  right  to  have  this  matter,  if 
Ch^lbs.       relied  upon,  presented  In  such  a  form  that  they  could 
have  responded  to  it,  which  not  having  been  done,  it 
IS  entirely  extraneous,  and  must  be  disregarded. 

If  however,  the  complainant's  right  to  a  partition,  so 

Land  for  which  far  as  he  has  obtained  possession  of  the  land,  by  an  en- 

ment  in'ej'eci  fopcement  of  the  judgment  in  ejectment,  is  notaflfected 

mav'beenfolced'   ^^^  ^^^  adverse  possession  of  the  appellants,  it  is  con- 

irmVbesoid  and   tended,  that  to  entitle  him  to  a  partition,  even  to  that 

conveyed,   w»ih-  ,  ,      .  ,        ■       .     .  i       .  • 

oni  vioiminn  of  extent,  he  must  make  it  appear  that  he  is  invested  with 
law,  {Chii68^ll  the  title  of  Hoy's  heirs,  and  various  objections  are  made 
J^es,  2  xtena,  to  his  title.  It  is  argued  that  no  title  passed  by  any  of 
the  conveyances,  except  the  one  made  by  the  sheriff, 
because  the  land  conveyed  was  in  the  adverse  posses* 
sion  of  the  defendants  at  the  time  the  deeds  were  exe- 
cuted. But  as  the  land  had  been  recovered  by  Hoy/s 
heirs  before  the  deeds  were  made,  the  case  is  not  within 
the  operation  of  the  champerty  law,  if  the  judgment  in 
•ejectment  was  inforcible  at  the  time,  notwithstanding 
the  possession  was  adverse,  as  this  Court  decided  in  the 
case  of  Chiks  vs  Janes^  3  Dana,  35.  The  doctrine 
established  in  that  case  does  not  apply,  where  the  ad- 
verse possession  has  continued,  until  the  judgment  in 
ejectment,  for  some  cause,  has  become  unavailing;  but 
in  this  case,  the  judgment  has  been  enforced,  and  of 
course  the  doctrine  must  have  its  full  application.  Be- 
sides, some  of  the  deeds  were  executed  after  tne  sheriff 
had  delivered  the  possession  of  the  land  to  the  com- 
plainant, at  a  time  when  no  adverse  possession  existed, 
and  they  would  be  valid,  if  the  others  were  not. 
ATI  peT*ni  in-       Jt  does  not  appear  from  anythinff  contained  in  tlie 

tereited,        are  ,     ,  ,  ./.      r  t   i      «        . 

necftMary  .  par-  record,  that  the  Wife  of  John  oappington  ever  conveyed 
flutiUoo.'"'^  her  title  to  any  person,  nor  is  she  named  in  any  of  the 
commissioners*  deeds,  nor  in  the  deed  made  by  the 
sheriff,  although  he  was  one  of  the  heirs  of  William 
Hoy,  deceased.  But  as  Hoy's  heirs,  or  those  holding 
nnder  them,  had  title  to  so  much  of  th«  land  in  contest 
as  was  outside  of  the  700  acres  decreed  to  Boone% 
heirs,  and  as  the  complainant  was  invested  with  the 
title  of  part  of  the  heirs,  he  had  a  right  to  take  poiaea- 
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tion  of  the  land,  for  the  joint  benefit  of  himself  and  the  »BATTiitoir  te 
other  heirs;  and  so  far  as  he  obtained  the  possession,  he       Crilsi. 
and  they  have  a  right  to  have  partition  ;  but  unless  he  •-^— — — 
can  exhibit  a  title  from  all  the  heirs,  it  will  be  necessary 
to  make  other  parties  to  the  suit,  as  the  heirs  who  have 
not  been  divested  of  their  title,  should  be  brought  be- 
fore the  Court. 

As,  however,  the  complainant's  evidences  of  title  are 
rendered  somewhat  ambiguous  by  the  failure  to  make 
it  appear,  in  the  copies  of  the  decrees  exhibited,  which 
of  the  heirs  of  Wm.  Hoy  were  made  parties  to  the  suits 
in  which  the  decrees  were  pronounced,  the  complainant 
will  be  allowed,  upon  the  retuni  of  the  cause,  to  pro- 
duce such  other  additional  evidence  of  title  as  he  may 
deem  proper;  and  unless  he  shall  be  able  to  manifest  a 
complete  title  in  himself»  he  must  make  such  of  the 
heirs  parties  as  still  retain  the  title,  but  they  are  to  be 
brought  before  the  Court,  merely  for  the  purpose,  and 
no  other,  of  authorizing  a  partition  to  be  made,  by« 
wbich  they,  together  with  the  complainant,  will  obtain 
one  undivided  seventh  part  of  the  Jones  tract  of  landt 
and  five*sevenths  of  the  Evait  tract,  outside  of  the  se- 
ven hundred  acres  conveyed  to  fioone*s  heirs. 

Wherefore,  the  decree  is  reversed  and  cause  remand- 
ed for  further  proceedings,  and  decree  in  conformity 
with  the  opinion. 

Datna  and  TrimbU  for  plaintiff;  Chiles  for  defendant. 
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Peyton  vs  Lewis,  &c. 
Case  67.  Eppeal  from  the  Lincoln  Circuit  Court. 

CfliBP  Justice  Simpsow  deliverod  Iheopinicn  of  the  Ck)aTt 

Peyton  and  h^iN\%^  being  partners  in  merchandizing, 
ThecMe«taieH  the  former  retired  from  the  business,  and  sold  out,  his 
the  Circuit  entire  interest  in  the  partnership  effects,  embracing  the 
^"*'  merchandize  on  hand,  together  with  all  the  other  part- 

nership property,  and  the  debts  of  every  description 
due  to  the  firm,  to  Logan,  who  agreed  to  pay  him  there* 
for  the  sum  of  six  hundred  dollars,  and  to  be  respon- 
sible for  the  debtf,  due  by  the  firm,  to  the  extent  that 
Peyton  was  liable. 

The  sale  was  made  to  Logan,  by  the  retiring  partner^ 
with  the  consent  of  Lewis,  the  remaining  partner,  and 
with  the  express  understanding  that  the  business  was 
to  be  continued  by  the  new  firm. 

This  dissolution  of  the  partnership  occurred  in  No- 
vember, 1848.  The  new  firm  continued  to  carry  on 
the  business  for  sometime,  and  then  dissolved,  and  sold 
out  the  stock  on  hand.  Logan  became  insolvent,  and 
Lewis,  the  other  partner,  has  had  to  a  great  extent,  the 
management  of  the  partnership  aflairs,  since  they  dis- 
olved  their  partnership,  and  made  sale  of  the  stock. 

Subsequently  this  suit  in  Chancery,  was  instituted  by 
Peyton,  who  alleged  in  his  bill,  that  some  of  the  debts 
due  by  the  firm  of  Peyton  and  Lewis,  still  remained 
unpaid,  that  when  he  sold  out,  and  retired,  he  left  in 
the  hands  of  the  new  firm,  assets  sufficient  to  have  paid 
and  satisfied,  ail  the  debts  that  were  owing  by  the  old 
firm,  and  that  the  members  of  the  new  firm  undertook 
and  promised  to  pay  said  debts.  He  further  alleged 
that  Logan  was  insolvent,  and  Lewis  intended  to  dis- 
pose of,  or  remove  his  property,  for  the  fraudulent  pur- 
pose Qf  preventing  the  payment  of  his  debts ;  and  he 
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prayed  for,  ;siid  obtained  an  attachment  against  his  es* 
tate.  Lewis  in  his  answer,  denied  the  fraud  imputed 
to  him,  and  also  denied  that  he  had  agreed,  when  the 
complainant  sold  to  Logan,  to  pay,  the  debts  of  the 
original  firm,  or  to  release  him  from  all  further  respon- 
sibility for  them. 

During  the  pendency  of  the  suit,  the  complainant 
was  sued  for  a  debt  of  upwards  of  seven  hundred  and 
fifty  dollnrs,  that  the  old  firm  owed  to  a  certain  Joseph 
McAllister,  and  a  judgment  recovered  against  him  for 
the  amount,  which  he  replevied.  The  parties  agreed 
that  the  complainant,  as  to  this  debt,  should  be  regard- 
ed as  having  paid  it,  vind  be  entitled  to  any  relief  he 
might  have  a  right  to,  if  he  had  alleged  the  fact  in  an 
amended  bill. 

There  does  not  appear  to  have  been  any  express  stip- 
ulation, upon  the  part  of  Lewis,  when  the  complainant 
retired  from  the  firm,  that  he  would  pay  oflF  the  existing 
demands  against  the  partnership,  and  indemnify  the  re- 
tiring partner  against  them.  Unless,  then,  such  a 
promise  on  the  part  of  the  new  firm,  can  be  implied 
from  the  facts  attending  the  arrangement,  and  the  na- 
ture of  the  transaction,  the  complainant  was  not  enti- 
tled to  any  relief,  and  his  bill  was  properly  dismissed 
by  the  Court  below. 

The  established  doctrine  is,  that  when  a  retiring  part* 
ner  leaves  a  sufficiency  in  the  hands  of  the  remaining 
partners  to  discharge  the  existing  demands,  the  law  will 
imply  a  promise  on  their  part,  to  save  him  harmless; 
and  if  he  be  compelled  to  pay  any  of  the  debts,  he  may 
require  them  to  reimburse  the  pmount.  Gow.  on  Part- 
nership, 266. 

Upon  the  dissolution  of  a  partnership,  either  of  the 
parties  may  insist  on  a  sale  of  the  joint  stock,  and  a 
collection  of  the  debts  due  to  the  firm,  and  have  an 
application  of  the  produce  to  the  payment  of  the  joint 
liabilities.  But  in  a  case  like  the  present,  that  right  is 
waived,  and  the  business  is  continued  by  the  introduc* 
lion  of  a  new  membert  and  the  formation  of  a  new 
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Wl.cT^  one  mem 
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ft  pnritierj'hip, 
Willi  iht*(on:*eni 
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pBTTOff  firm.    As  the  new  firm  took  Into  Its  possession  the 

LBwia,  dio.  assets  of  the  previous  firm^  and  the  incoming  partner 

;;^t     harmless,  agreed  to  take  his  interest,  subject  to  the  payment  of 

bo^unTto^app"o*  ^^^  existing  demands,  and  the  remaining  partner  held 

prioic  ihe  R^«eui  his  interest  subject  to  the  same  charge,  it  is  evident  that 

of  ihe  debis  of  they  virtually  undertook  the  payment  of  the  debts  to 

If^iKcJ  mSiy*"y  the  extent  of  the  value  of  the  effects  in  their  hands. 

individiianv  Ua-  ^  ^^^^^  ^"^  Created  between  the  retiring  partner  and 

bic  10  reimburse  the  uew  firm,  for  the  proper  application  of  the  means 

the       oui-guini;      ,         •    .       i     .     •         i  i  i      .     i.    .  i      i    .  i» 

pHf  ner  for  any  placed  m  their  hands,  and  as  the  mdividual  interest  of 
paynienu  y  ^^^^^  ^^  ^^^  members  was  limited  to  the  balance  that 
might  remain,  after  the  discharge  of  the  debts  of  the 
old  firm,  the  trust  was  violated,  by  the  appropriation  of 
more  than  that  balance  to  any  other  objects  than  those 
embraced  in  its  terms,/and  contemplated  by  the  parlies, 
when  it  was  created.  The  express  agreement  by  the 
Dew  partner,  that  he  was  to  be  responsible  for  the  debts 
^  of  the  old  firm,  to  the  extent  of  the  vendor's  liability, 

does  not  repel  the  implication  of  a  joint  undertaking 
to  indemnify  the  retiring  partner,  if  the  assets  were 
suflicient  for  that  purpose.  As  the  sale  transferred  the 
interest  of  the  retiring  partner  in  the  whole  of  the  joint 
stock,  to  the  purchaser,  it  was  necessary  that  the  agree- 
ment of  the  parties  should  show  the  terms  upon  which 
the  transfer  was  made.  By  these  terms  the  new  part*. 
ner  assumed  the  place  of  the  retiring  partner,  with  all 
his  rights,  and  agreed  to  discharge  all  his  liabilities. 

The  complainant^s  right  to  relief,  then,  must  depend 
upon  the  sufiiciency  of  the  assets  for  the  payment  of 
the  debts.  He  alleged  their  sufiiciency  for  that  pur- 
pose, and  the  answers  of  the  defendants  substantially 
admit  the  truth  of  the  allegation.  The  fact  is  also 
established  hy  the  testimony,  at  least  so  far  aa  it  is, 
from  its  nature,  susceptible  of  proof.  It  also  appears 
that  the  new  firm  recognized  its  liability  for  the  pay« 
ment  of  the  debts  of  the  previous  firm,  and  that  Lewis, 
the  remaining  partner,  acting  upcn  the  implied  agree- 
ment, declared  that  the  complainant  was  not  to  paf 
•oy  of  the  debts  of  the  old  firm. 
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But  the  charge  of  fraud  against  Lewis  was  not  estab-  Pittob 
lishcd,  and  the  complainant  can  only  obtain  relief  for  Lswia,  dee. 
the  debt  he  has  paid  to  McAllister  since  the  commence- 
ment  of  the  suit.  If  he  should  hereafter  be  compelled 
to  pay  other  debts  due  by  the  partnership  at  the  time 
he  withdrew,  he  may  then  require  the  defendants  to 
to  repay  him  the  amount. 

Wherefore,  the  decree  is  reversed  and  cause  remand- 
ed, that  a  decree  may  be  rendered  in  conformity  with 
this  opinion. 

Burton  and  Smith  for  appellant;  Bell  for  appellees. 
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Commonwealth  vs  Voorhies. 

Ekror  to  thb  Mekcer  Circuit. 

Towns,     Tippling  houses.     Taverns. 
JvooB  Mahsb  ALL  delivered  the  opinion  of  the  Court 

This  was  an  indictment  for  retailing  spirituous  liquors 
and  keeping  a  tippling  house,  without  a  license  to  keep 
a  tavern,  in  the  county  of  Mercer.  The  case  was  sub* 
fiditted  to  the  Court  upon  a  statement  of  agreed  facts, 
from  which  it  appears  that  the  facts  charged,  were 
committed  in  a  house  in  the  town  of  Salvisa,  after  the 
defendant  had  obtained  a  license  from  the  trustees  of 
the-  said  town,  and  after  he  had  upon  producing  the 
same  to  the  clerk  of  the  Mercer  County  Court,  ob- 
tained from  him  a  license,  to  keep  a  cofiee  house,  for 
which  he  paid  ten  dollars,  and  that  after  obtaining 
these  licenses  he  proceeded  to  sell  spirituous  liquors,  aa 
is  usual  in  cofiee  4iouses,  in  his  bouse,  kept  as  a  coffee 
Vol.  XII  46 


IiiDicnisiiT. 
Cose  6t. 
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ComioHw'TH  house,  and  which  had  all  the  requisites  of  a  coffee 
V00K111E8.  house.  On  these  facts,  the  Court  being  of  the  opinion 
that  the  law  was  for  the  defendant,  dismissed  the  in- 
dictment. And  the  sole  question  now  to  be  decided,  is 
whether  the  license  from  the  trustees  of  Salvisa,  and 
that  from  the  clerk  of  the  Mercer  County  Court,  pro- 
tected the  defendant  from  the  penalties  denounced  by 
statute,  against  the  keepei-s  of  tippling  houses,  and  the 
retailers  of  spirituous  liquors. 

^  , ,  It  is  not,  and  cannot  be  contended  that  either  the 

The  general  IftWJi  •        1     1       r    l  i 

for  rcgniflting  trustees  of  the  towH,  or  the  clerk  of  the  county,  have 
tucily,  gWes^no  any  authority  to  license  the  retailing  of  spirituous  li- 
rmsieps^  *°  ^  ol"  ^"o^^»  except  SO  far  as  the  same  is  conferred  upon  them 
lowris,  to  license  by  statute.     Nor  is  it  suffffested  that  the  license  from 

Ihe   rclailing   of  ^,''        .      ,  -  T,         1         ,,     ,  •  .    i   . 

spiritiioQfl  ]i-  the  Clerk  was  of  any  avail,  unless  that  on  which  it  was 
**"°^'  founded,  viz:    the  license  from  the   trustees,  was  au- 

thorized by  law.  The  acts  of  assembly  relating  spe- 
cially to  the  town  of  Salvisa,  give  no  authority  to  its 
trustees  to  grant  such  license,  nor  do  we  find  that  any 
general  act  for  the  regulation  of  towns  gives  an  au- 
thority of  this  kind  to  the  trustees  of  towns  generally. 
We  do  find,  however,  that  in  various  instances  the  Le- 
gislature has  conferred  this  power  upon  the  trustees  or 
other  local  authorities  of  particular  towns  and  cities. 
And  by  the  12th  section  of  an  act  of  1849  (Sess.  acts 
47,)  entitled  an  act  to  increase  the  revenue,  it  is  enact- 
ed "  that  each  and  every  keeper  of  a  coffee  house,  or 
other  person  who  shall  be  licensed  by  any  city  or 
town  authority  to  retairorsell  spirituous  liquors,  shall 
pay  a  tax  of  ten  dollars  to  the  clerk  of  the  County- 
Court  of  the  county  of  his  residence,  who  shall  account 
for  and  pay  over,  the  same  as  he  is  required  by  law  to 
account  for  and  pay  over  tax  on  tavern  license,  &c.,  dtc., 
and  any  coffee  house  keeper  or  other  person  who  shall 
sell  or  retail  spirituous  liquors  without  having  paid 
such  tax,  is  subjected  to  all  the  penalties  imposed  upon 
persons  who  sell  or  retail  spirituous  liquors  without  li* 
cense,  it  is  under  the  foregoing  provisions  of  the  act 
of  1849,  that  authority  is  claimed  for*  the   trustees  of 
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the  town  of  Sal  visa,  and  of  course  for  the  trustees  of  CosmoRw'T* 
all  other  towns,  to  license  the  selling  or  retailing  of      VuoaniBs. 
spirituous  liquors.    And  no  other  act  is  referred  to  as  ~         ~ 

giving  the  authority  claimed.  The  correctness  of  t'he 
judgment  before  us  depends  therefore  exclusively  .upon 
the  construction  to  be  given  to  this  twelfth  section. 

If  prior  to  the  passage  of  the  act  of  1849,  no  city  or 
town  had  been  empowered  to  license  the  selling  or  re- 
tailing of  liquors,  there  might  be  rea!»onable  ground  for 
contending  that  by  the  12th  section  of  the  act  all  cities 
and  towns  In  the  Commonwealth  were  so  empowered. 
For  although  there  is  no  direct  grant  of  such  power, 
yet  as  without  the  existence  of  such  power  in  some  cit- 
ies or  towns,  the  whole  section  would  be  inoperative 
and  futile,  because  the  subject  to  which  it  refers  and 
which  it  professes  to  regulate  has  no  existence,  and   as  ' 

the  Legislature  might  create  or  authorize  the  practice 
which  is  expressly  regulated  and  made  a  source  of  rev- 
enue to  the  State,  it  might,  and  perhaps  should  be  im- 
plied that  it  was  intended,  though  indirectly,  to  au- 
thorize the  practice,  and  thus  to  create  the  subject  on 
which  the  provisions  of  the  twelfth  section  were  to  ope- 
rate. In  the  case  supposed,  the  'section  could  have  no 
possible  operation  without  supposing  or  implying  a 
power  to  license  in  some  towns  or  cities;  and  there 
being  no  discrimination  made,  if  the  power  is  implied 
in  some,  it  must  be  equally  implied  in  all. 

But  as  several  of  the  towns,  and  perhaps  all  of  the  The  i2th  Mciion 

,      ^  ,  .     ,      ,  ,  ,  .  of   ihe   tela   o! 

cities  in  the  Gommonwealih,  had  been  expressly  author-  1849,  («<m.  ac/# 

ized  to  grant  license  for  selling  or  retailing,  there   was  cation  ^alone^to 

ample  subject  for  the  operation  of  the  12th  section,  and  Iowm!  wh'ch  t1 
no  necessity  for  implying  a  grant  of  power  to  any  ^^«    pwaage  of 

town  or  city.    The  words  of  the  section  are  satisfied  ihoiiiy  'to  grant 

by  referring  them  to  the  existing  power  in  the  author!-  spirna?  nit  act 

ties  of  the  several  towns  and  cities  to  which    it  had  fhJ^u"''  t"o*^'\rullI 

been  or  might  afterwards  be  granted.    There  is  noth-  ^•«*  ©^  ^o^""  o' 

ing  in  the  12th  or  any  other  section  of  the  act,  nor  in  suck  iictnio. 
its  general  scope  or  object,  importing  the  grant  of  a 
new -power  to  any  town  or  city.    And  as  such  a  grant 


Digitized  by 


Google 


884  BEN.  MONROE'S  REPORTS. 


ft 


CoMMOHw'tH    could  only  be  implied  by  a  forced   construction,  to  be 
VoKiirBt.       justified  only  by  a  necessity  which  does  not  exist,  and 

-  ^^  ^^^  implication  by  remote  inference  only  of  a  grant 

of  power  on  this  particular  subject,  would  make  this 
net  a  departure  from  the  general  couree  of  legislation 
on  the  subject  both  of  towns  and  of  the  retailing  of 
liquors,  as  to  each  of  which  it;  has  generally  been  cau- 
tious and  explicit,  we  do  not  feel  authorized  to  de- 
cide that  the  Legislature  intended  by  the  mere  refer- 
ence to  an  authority  in  towns  and  cities,  which  may  be 
satisfied  by  the  authority  then  existing  and  afterwards 
to  be  conferred,  to  extend  that  or  a  similar  authority  to 
all  towns. 

The  defendant  and  the  clerk  of  the  County  Court 
and  the  trustees  of  Sal  visa,  have  all  no  doubt  acted  un- 
der the  supposition  that  the  trustees  fand  authority  to 
license  the  retailing  of  liquors,  and  d  contrary  conclu- 
sion by  this  Court  may  subject  the  defendant,  who  has 
paid  his  money  to  the  town  and  the  State  for  his  li- 
cense, to  penalties  for  an  offence  when  he  thcMjght  he 
was  complying  with  the  law.  But  however  these  con* 
sideratiens  may  operate  on  the  question  of  enforciog 
the  penalties,  should  any  be^adjudged  against  the  de- 
fendant, or  whatever  right  they  may  give  him  to  have 
his  money  paid  back,  they  can  have  no  possible  influ- 
ence upon  the  construction  of  a  general  statute.  Nor 
can  a  mistake  of  the  law  furnish  a  legal  excuse  for  an 
offence  denounced  by  the  law. 

Wherefore,  as  upon  the  agreed  facts  the  defendant 
was  guilty  of  the  offence  charged,  the  judgment  is  re* 
versed  and  the  cause  remanded  for  a  new  trial. 
Harlan^  Attorney  Geneial^  for  Commonwealth. 
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Salmons  vs  Webb. 

Error  to  the  Johnson  Circuit. 
Siate  boundary.    New  trial.     Verdict. 
JvnmM  Mabsball  delivvred  the  opinion  of  tbe  Court. 

Thx  act  of  1799,  establishing  the  boundary  line  be- 
tween  Virginia  and  this  Commonwealth,  {Statute  Law^ 
966»)  shows  that  there  had  been  doabts  among  locators 
of  land,  as  to  which  of  the  main  forks  of  Big  Sandy 
river  constituted  the  true  boundary,  and  that  lands 
within  this  disputed  or  doubted  territory  had  been  en- 
tered under  the  authority  of  each  State.  The  bound- 
ary, as  fixed  by  commissioners  from  the  two  States,  left 
within  one  or  within  each,  lands  which  had  been  en- 
tered in  the  offices  of  th*e  other,  and  it  was  made  a 
condition  of  the  agreement  fixing  the  boundary,  that 
these  entries  should  be  as  valid  as  if  made  in  the  State 
in  which  the  land  lies,  and  that  until  mutual  acts  should 
be  passed  by  the  two  States  ratifying  said  claims,  the 
agreement  should  not  take  effect.  Ihe  act  above  re* 
ferred  to,  after  reciting  the  agreement  at  large,  adopts 
the  boundary  therein  fixed,  and  enacts  that  entries 
made  in  the  oflices  of  Virginia  previous  to  the  first  day 
of  October,  1799,  for  lands  between  the  forks  of  Sandy> 
and  which,  by  the  line  adopted,  fall  within  the  limits  of 
this  State,  ahall  be  as  good  and  valid  as  if  made  in  tbe 
proper  offices  in  this  Commonwealth.  In  June,  1800, 
a  patent  was  issued  by  the  State  of  Virginia  to  one 
ViTolcott,  for  several  hundred  thousand  acres  of  land 
between  the  forks  of  Sandy,  referred  to  in  the  act  of 
1799,  but  founded  upon  a  survey  made  in  1795,  and  of 
^ourse  upon  a  previous  entry.  And  Salmons,  the  de« 
endant  in  this  action  of  ejectment,  brought  upon  two 
imall  patents  issued  by  Kentucky  upon  Kentucky  land 
warrants  since  the  year  1800,  having  read  in  evidence 
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Salmoki  the  older  patent  of  Wolcolt  to  protect  his  possession, 
WxBB.  And  the  Court  having  afterwards  excluded  that  patent 
from  the  jury,  the  principal  question  now  presented  is, 
v^hether  this  Virginia  patent  for  lands  within  the  limits 
of  Kentucky,  conferred  any  titles  or  Is  entitled  to  any 
effect  in  this  action? 

This  question  depends  entirely  upon  the  agreement 

Patents  issaed  recited  in  the  act  of  1799,  and  upon  the  terms  of  the 

^ijgU^iBf^^^^  fol  ^^^  '^^®'f*    '^^^  agreement,  which  we  have-not  quoted 

land  lying  in  the  entire,  uses  Sometimes  the  word  'claims'  and  sometimes 

forks  of  Ssndy         •        '     ,  ,  ,  , 

Tivcr,  subse.  the  word  'entries,'  but  it  seems  to  narrow  down  the 
o?***^  *^Ocfobcr|  extent  of  the  word  'claims'  by  the  final  clause,  intro- 
no^ii\le,*^^ihongh  duced  obviouslv  for  the  purpose  of  definite  explanation, 

the  eoiry  had  and  commencing  with  these  words :  "  that  is  to  say, 
been   msde    be-     ,  ,,  .  /.  .       ,  i      .         .  ^  r     .  •  ' 

Joie  that  date.      that  all  entries  of  land  made  m  the  offices  of  either 
«  State,"  &:c.    And  the  enactment  made  in  pursuance  of 

the  agreement,  adopts  and  is  based  upon  this  construc- 
tion, since  it  only  provides  "that  all  entries  for  land 
made  in  the  offices  of  Virginta,"  &c.,  "shall  be  as  good 
and  valid  as  if  they  had  been  made  in  the  proper 
offices  in  this  Commonwealth."  The  most  liberal  con- 
atruction  of  the  agreement  and  the  statute  cannot  make 
them  go  further  than  to  recognize  and  confirm  the  Vir- 
ginia claims  within  the  debateable  territory,  in  the  con- 
dition in  which  they  actually  were  on  the  first  day  ot 
Oct.  1S99, by  making  them  as  validas  if  the  acts  on  which 
they  were  founded  had  been  done  under  the  authority 
and  in  the  proper  offices  of  this  State.    But  even  this 

^  construction,  the  propriety  of  which  is  not  now  in  ques- 

tion,  if  it  might  give  validity  to  patents  issued  by  Vir- 
ginia before  the  settlement  of  the  boundary,  neither 
recognizes  nor  confers  any  authority  fur  the  subsequent 
issuing  of  patents  by  that  State  for  lands  within  the 
limits  of  Kentucky  as  then  fixed.    On  the  contrary,  by 

^  '  failing  to  provide  that  Virginia  might  go  on  to  consum- 
mate the  titles  commenced  under  her  authorithy,  and 
by  giving  to  such  titles,  or  claims,  or  entries,  the  samo 
validity  as  if  made  in  the  proper  offices  in  Kentucky^ 
the  agreement  and  the  statute  would  seem  to  refer  the 
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con^ammation  of  such  of  theare  titles  as  were  In  an  im-       Bktu^v 
perfect  condition  to  the  latter  State,  in  which,  by  the        Wbbv. 
ascertainment  of  the  boundary,  the  undisputed  title  and   "        " 
aovereignty  of  the  soil,  and  the  absolute  right  of  dispo- 
sition, except  so  far  as  qualified  or  renounced  by  herself, 
Mras  admitted  to  abide. 

By  recognizing  and  declaring  the  validity  of  entries 
(or  other  claims)  under  the  authority  of  Virginia  as  If 
made  in  the  proper  offices  in  this  Commonwealth,  Ken- 
tucky bound  herself  to  consummate  them  as  if  made  • 
in  the  proper  offices  here,  leaving  to  the  claimants  and 
to  the  State  of  Virginia,  to  devise  and  pursue  the  means 
for  bringing  the  evidences  of  such  claims  into  the  pro- 
per offices  here  and  placing  them  in  a  condition  to  be 
consununated  according  to  her  own  laws.  This  being 
in  our  opinion  the  full  extent  of  her  obligations  and 
concessions,  it  follows  that  after  the  boundary  was  fixed 
she  alone  possessed  and  could  grant  the  title  to  the 
Jands  within  her  territory  previously  disputed.  In  sta- 
ting her  right  in  this  qualified  manner,  which  is  all  that 
is  necessary  for  the  present  case,  we  intimate  no  opin- 
ion as  to  the  validity  or  effect  of  patents  for  land  within 
the  disputed  territory,  issued  by  Virginia  before  the 
first  day  of  October,  1199,  which,  as  already'  said,  is 
not  now  in  question.  The  act  of  1799,  above  referred 
to,  was,  by  its  own  terms,  to  go  into  effect  when  Vir- 
^nia  should,  in  conformity  with  the  agreement  of  the 
•commissioners,  pass  a  similar  law,  of  which  there  is  no 
direct  evidence.  But  the  boundaty  referred  to  in  the 
act,  has  been  from  that  time  recognized  without  dis- 
pute, and  must  be  taken  as  being  in  fact  and  in  law  the 
true  boundary  of  the  State.  And  as  the  rights  of  Ken- 
tucky, within  her  own  territorial  limits,  would  be  at 
least  as  great,  independently  of  the  act  of  1790,  as 
they  are  under  the  terms  of  that  act.  It  is  immaterial,  '  ^ 
so  far  a9  concerns  the  present  case,  whether  that  aet 
ever  took  eflfect  or  not.  It  is  only  by  her  concession 
that  any  appropriation  of  her  land  by  another  State 
can  be  entitled  to  •  the  slightest  respect.    And  if  it  b% 
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SALMoiifl      admittedy  that  under  the  relations  which  had  existed 
w7bb.        between  Vii^ginia  and  Kentucky,  and  in  view  of  the 
'^^  uncertainty  as  to  the  true  boundary  between  them, 

some  concession  of  territorial  rights  should  be  made,  it 
cannot  be  admitted  that  more  was  due  from  Kentucky 
than  is  made  in  the  agreement  and  statute  referred  to. 
In  every  view  therefore,  we  are  of  opinion  that  the 
patent  to  Wolcott  conferred  no  title  to  any  land  with- 
in the  limits  of  Kentucky,  and  was,  therefore,  proper- 
ly excluded  from  the  jury.  We  have  no  reason  to 
doubt,  however,  that  Virginia  passed  the  requisite  act 
adopting  the  boundary  and  the  terms  of  the  agree- 
ment. 

The  defendant  also  exhibited  and  relied  on  a  patent 

Where ihe jury  Aom  this  Commonwealth  to  one  Taylor  older  than 

facUn  Usue!  de-  either  of  the  plaictiff's  patents,  and  it  is  coutended  that 

ihe^^o^inionTSf  *be  €'Ourt  should  have  granted  a  new   trial  on  the 

wiAiMses,  iheir  ffKMjiid  allefired,  that  the  verdict  finding  in  effect  that 

decision    le   not  **,  mi        i.  •  i      i       i    .      ». 

»to  be  diatuibed  the  patent  to  Taylor  did  not  cover  the  land  m  dispute, 
'  y  •  *"'•  ^as  in  this  respect  contrary  to  the  evidence,  or  at  least 
io  the  weight  of  the  evidenpet  But  the  evidence  rested 
tnerely  in  the  opinion  or  judgment  of  witnesses  wheth- 
er a  line  pursuing  a  certain  course  from  a  designated 
point  several  miles  distant  from  the  land  in  contest, 
would  reach  or  include  it.  None  of  the  witnesses  had 
U'aced  the  line  either  with  or  without  a  compass,  and 
they  differed  in  opinion  as  to  the  matter  tti  question. 
Although  the  witness  who  supposed  the  line  would  in- 
clude the  land  in  contest  was  a  surveyor,  and  the  two 
who  thought  differently  were  not  surveyors  and  may 
have  been  unacquainted  with  the  use  of  the  compass, 
«till  they  were  well  acquainted  with  the  region  of 
country  and  the  referred  to.  And  the  jury  having  under 
Iheir  right  of  weighing  the  testimony  found  a  verdict 
which  the  presiding  judge  refused  to  set  aside,  it  cannot 
According  to  the  practice  of  this  Court,  be  disturbed  on 
the  ground  that  it  is  against  the  weight  of  the  evlndece* 
ATerdictio  The  jury  by  their  verdict  *'find  the  defendant  goilty 
^l^defendt^^^^^     of  the  trespass  in  the  declaration  mentioned,  and  that 
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the  plaiatiflT  recover  the  term  yet  to  come  ia  thedecia-        F«iiit« 

ration  mentioned,  and  one  cent  in  damages."    And   it  CoMllo^'w'Tn. 

is  contended  that  this  verdict  did  not  authorize  a  judg*  gniiiy  ofthetres 

ment  for  any  thing  more  than  one  cent  in  damages  and  JuV.uSd  ***  mcn- 

the  costs.     But   the  verdict   though  informal,  shows  ijoned,  and  ihai 

.      .  .  r         111*.!  .1         **»«   plain u ff  r«. 

plainly  enough  that  the  jury  found  the  defendant  guilty  cover  the  term 

of  the  trespass  and  ejectment  in   the  declaration  men-  \^^  dec^UraUon 

tioned.     If  this  were  not  sufficiently  indicated  by  other  ^n\"J.ig*'„7fn'  ^l^^ 

parts  of  the  verdict,  it  is  clearly  and   sufficiently   im-  •ges,"     ihouth 

1.     •  .       I      /•     1.         1         .1         ,   .     .i«<  .1      .  informal  waufli* 

plied  in  the  nndmg  that  ^'the  plaintiti  recover  the  term,  cienu 
&c.''  And  indeed  there  is  no  dispute  as  to  the  fact  fully 
proved,  that  the  defendant  was  in  possession  of  the 
land  in  contest  at  the  commencement  of  the  action. 
But  without  resorting  to  the  evidence,  we  think  tho 
verdict  substantially  sufficient. 

Wherefore  the  judgment  is  affirmed, 

Apperson  for  plaintiC  ' 


Frazier  vs  Commonwealth.  lumcTMBim 

Error  to  the  Lincoln  Circuit.  ^ 

Case  71  • 

Fines.     Governors  power  in  regard  tonnes  ^c. 

JuoGv  HisB  deUveicd  Ui«  opinioQ  o(  the  Court.  Dectmhsr  fi. 

Thb  authority  of  the  Governor,  to  remit  fines  and  J^*  Coyeinor  of 

r^.             ..11                                 ^..'  KcniDckT,     iin« 

forfeitures  is  so  restricted  by  our  present  Constitution,  ier  the  present 

that  he  cannot  in  its  exercise  in  future  obstruct  or  de*  So"powei°t<;  re* 

feat  the  operations  of  such  laws  as  have  or  may  be  ™fine*wbfcii'ihlr 

passed  giving  to  prosecuting  attorneys  a  part  of  such  i^w    maj    set 

fines  and  torfeitures  as  compensation  for  their  services,  mes  of  the  com* 

and  as  incentives  to  a  prompt,  vigilant,  and  faithful  ISS?,7e'il?ces^?i 

discharge  of  their  pablic  duties— hence  the  question  fJ?d2w^io'co*nI 

miction —^ffK. 

Vol.  XII.  47 
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FxAziBt  presented  In  this  case  is  now  of  but  little  importance 
CoicMONw'TH.  whichever  way  it  may  be  decided.  J.  T.  Boyle,  as 
"  Commonwealth's  attorney  for  the  12th  judicial  dis- 

trict, prosecuted  George  Millea  on   an  indictment  for 
keeping  a  tippling  house,  and  obtained   a  judgment 
against  him  for  the' sum  of  60  dollars,  the  penalty  im- 
posed by  law  for  the  commission  of  the  offence  charg- 
ed.   After  the  judgment  was  replevied,   the  Governor 
remitted  one  half  of  the  fine,  to-wit;  30  dollars.     And 
the  only  question  presented,  is,  whether  the  prosecuting 
attorney  is  entitled  to  the  whole,  or  to  only  one  half  of 
the  residue  of  the  fine  which  was  not  remitted. 
The  prosecuting  attorney  is  by  law  entitled  to  one 
Attornies  for  ihe  half  of  the  fine  recovered  against  a  person  convicted 
weTy^wJ^l  of  the oflTence  of  keeping  a  tippling  house.    But  it   is 
tilled  to  one  half  insisted  that  as  such  law  can  have  no  effect  to  limit  or 

the  fine  adjndg.  .        ,  .       .         i  •       .  i- 

ed  against  ihose  restrict,  m  any  degree,  the  constitutional  authority  of 
keeping* tippling  the  executive  to  remit  the  whole  or  any  part  of  such 
&>wnot  nndtt  ^^^^ — ^^^^  ^^®  portion  thereof  allowed  to  the  common- 

the  late  coniti-  wealth's  attorneys  as  compensation  for  service  may  be 
tulion  had  power  •f  r  ^ 

to    remit     the  surrendered  altogether,  or  reduced  in  amount  at  the 
Sf*he*iemU  lew  discretion  of  the  Governor.     Let  this  be  admitted,  yet 
mo?e  thalf'haiV  *^  '^  ^^®  opinion  of  the  Court  that  if  the  Governor  re- 
the  part  not  le-  mils  a  part  of  the  fine  only,  and  leaves  a  part  to   be 
tent  of  not  more  enforced,  less  than  half  or  which  is  precisely  one  half 
Kd  to!h2au  of  the  amount  of  the  fine  for  which  judgment  had  been 
cemmonwealth*  recovered,  then  the  commonwealth's  attorney  is  enti- 
tled exclusively  to  the  whole  of  the  residue  of  the.  fine 
not  remitted,  if  it  does  not  exceed  one   half  of  the 
amount  of  the  judgment  recovered.    The  Governor 
may  remit  the  whole  fine  and  thus  deprive  the  attorney 
of  his  legal  compensation.    But  if  the  Governor  does 
not  remit  the  whole  but  only  a  part  of  the  fine,  the  at- 
torney is  by  law  entitled  to  the  whole  of  the  residue*  if 
not  more  than  suflicient  to  pay  to  him  the  proportion 
of  the  whole  amount  of  the  judgment  recovered  which 
the  statute  gives  to  him. 
Wherefore  the  judgment  of  the  Circuit  Court  hav- 
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ing  been  rendered  to  conformity  with  this  opinion  is    Allbm,  &e. 
affirmed.  Etxbitt,  do. 

HartaUf  Attorney  General^  for  plaintiff;  Robertion  "^ 
for  defendant. 


Allen.  &c.  vs  Everett,  &c. 

Error  to  the  Allen  Circuit. 

Wills,  witness.    Evidence. 
JvDOB  H18B  delivored  the  opinioa  of  the  Court. 

A  paper  purporting  to  be  the  last  will  and  testament 
of  Alice  Duff,  dated  the  5th  of  June,  1837,  was,  upon 
the  evidence  of  the  two  subscribing  witnesses  thereto, 
Chilton  and  Wesley  Duff,  admitted  to  record  by  the 
Barren  County  Court  at  its  October  term,  1843.  After 
making  some  provision  for  the  education  of  a  youth 
who  lived  with  the  testatrix,  named  Benjamin  D.  Law« 
rence,  and  making  an  inconsiderable  bequest  in  his 
favor,  the  testatrix  gives  the  residue  of  her  estaJte,  real 
and  personal,  to  Ewell  N.  Everett,  "for  the  special  ben- 
efit of  his  wife  Sally  Everett  and  her  heirs.*'  John 
Martin,  Eaq.,  was  appointed  executor,  but  refused  to 
qualify  as  such,  and  Edmund  Duff  was  thereupon  ap- 
pointed administrator,  with  the  will  annexed.  After 
probate  of  the  will,  Sally  Everett  died,  leaving  several 
infant  children.  In  February,  1846,  William  Allen  end 
others,  claiming  to  be  the  legal  heirs  of  Alice  Duff,  de<* 
ceased,  institute  their  suit  in  chancery  against  E.  N. 
Everett,  the  surviving  husband,  and  the  infant  children 
of  Sally  Everett,  deceased,  and  against  Edmund  Duff, 
administrator,  with  the  will  annexed,  for  a  settlement 
and  distribution  of  the  estate  of  Alice  Duff,  deceasedr 


Ghan«ert. 
Case  72. 
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Alliw,   Ac.     jjg  though  she  had  died  Intestate,  and  to  set  aside  the 

ErtRBTT,  &c.     will  referred  to.    After  the  case  was  fully  prepared  for 

trial  and  the  usual  issue  was  made  up,  the  questions  of 

fact  involved   were  subnnitted  to  ajury,  who  returned 

Decree  of  Cir.  their  verdict  in  fa:'or  of  the  will ;  and   therefore,  the 

«u<i  Couiu  Court,  after  overruling  the  motion  for  a  new  trial,  ren- 
dered a  final  decree  establishing  the  will  and  dismissing 
the  bill  of  complainants'  with  costs.  The  plaintiffs  in 
error  and  complainants  in  the  Court  below  demand  a  re* 
versalofthe  decree  upon  the  following  grounds: 

L  That  the  Circuit  Court  eiTed  in  giving  the  in- 
structions  numbered  2  and  3,  at  the  instance  of  the 

n^T^fox'^nti  defendants,  as  follows,  to-wit: 

iriai.  "  2d.  The  Court  instruct  the  jury,  that  if  they  believe 

from  the  evidence,  that  the  paper  in  controversy  was 
legally  executed  by  Alice  DuflT,  as  her  last  will ;  and  that 
she  was  of  sound  mind  when  it  was  «o  executed  ;  that 
she  could  not  thereafter  revoke  the  same  by  any  parol 
'declaration  whatever,  or  by  denying  that  she  had  a 
will,  or  by  declaring  if  it  was  lost  or  destroyed  that  she 
^  would  make  no  will,  or  declarations  to  that  effect  in 
substance. 

**  3d.  On  motion  of  defendants,  the  Court  instruct  the 
jury,  that  if  they  beMeve  from  the  evidence  that  the 
paper  in  controversy,  and  now  produced,  was  executed 
as  required  by  law,  and  that  Mrs.  Alice  Duff  never  did 
direct,  or  attempt  to  destroy,  annul,  or  obliterate  the 
same ;  and  when  informed  that  it  could  not  be  found 
when  she  requested  Mrs«  Everett  to  look  for  it,  said  in 
substance  if,  or  cs  it  was  lost  or  destroyed  she  had  no 
will,  and  would  make  none ;  that  such  declaration  does 
not  revoke  the  will,  provided  the  jury  believe  from  the 
evidence  it  was  legally  executed/* 

It  is  insisted  that  these  two  instructions  are  erro- 
neous, because  of  the  insertion  of  the  words  therein, 
^kgally  executed*  and  *  executed  as  required  by  law^^ 
Without  any  further  explanation  showing  precisely  how 
6  will  can  be  legally  executed ;  that  as  they  stand,  the 
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<7oart  erroneonsljr  sobmilted  quesUoiis  ef  hw  to  the  ,  ALlvw,  4te. 
jury  for  their  decision.  Bt^wrr,  4te^ 

It  is  maDifest  that  these  instmctions  w^re  oot  framed 
with  the  design  of  infonning  the  jury  as  to  tbe  prectsfc 
manner  of  execating  a  will,  as  prescribed  by  the  stat- 
ute of  wills,  but  for  the  single  purpose  of  presenting  a 
proposition  of  law  undoubtedly  correct*  pertinent  and 
applicable  to  the  issue  before  the  jury,  as  the  proof 
shows,  to-wit:  that  upon  the  fact  assumed^  that  a  will 
has  been  otice  made  in  conformity  to  the  statute;  that 
such  and  such  speeches  and  declarations  as  those  reci- 
ted in  the  instructions,  or  others  of  like  import,  do  not 
amount  in  law  to  a  revocation  of  such  will. 

These  instructions  only  presented,  as  was  designed, 
a  proposition  of  law,  which,  as  stated,  is  incontroverti- 
bly  correct  upon  the  subject  of  the  revocation  of  the 
will,  and  not  upon  the  subject  of  its  legal  execution* 
A  state  of  fact,  or  a  proposition  of  hm^  either,  may 
properly  be  assumed  hypothetically  in  tnstracttoas  to  a 
jury,  in  which  they  are  further  instructed,  that  if  the 
proof  convinces  them  that  certain  other  facts  exist,  or 
that  although  they  may  believe  from  the  proof  that  cer- 
tain acts  have  taken  place,  or  declarations  or  speeches 
•tiave  teen  uttered  by  a  party,  that  such  or  sudi  legal 
result  w^ould  follow,  and  their  finding  should  be  accord- 
ingly. 

In  this  case,  \\\e  Court  might  well  instruct  the  jury^ 
that  a  wiil  could  not  be  revoked  by  such  speeches  and 
declarations  as  these  ascribed  to  the  testatrix,  and 
which  are  stated  in  .the  instructions  t»V9  in  question^ 
though  they  should  believe  from  the  proof  that  those 
speeches  and  declarations  were  made  bjr  iter,  ihe  pur» 
pose  being  to  instruct  the  jury  upon  a  point  ^of  law,  not 
upon  the  subject  of  the  execntion^  but  upon  the  subject 
of  what  would  not  effect  a  legal  rev.ooation  of  a  will* 
And  surely,  in  the  instance  just  given  such  instruetioa 
>ivould  not  be  vitiated,  but  rather  improved^  if  improve* 
tnent  were  required,  by  substituting  the  expressions,  *tf 
«a/t(f  mUs^  or  Ut  r^ularly  executed  willi^  or  the  *will  im 
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A%hi9,  te.    queHion  if  regularly  exeeuieif*  would  or  would  oot  be 
BtBRtw,  &e.    revoked,  &c. 

If,  however,  the  objection  to  these  instructions  would 

be  sustainable,  in  case  no  others  had  been  given  in 
which  the  jury  were  told  what  was  required  by  law  in 
order  to  the  legal  execij^tion  of  a  will^  yet  the  Court  be- 
low, in  the  series  of  instructions  given  to  the  jury,  gave 
two,  in  which  they  were  particularly  informed  what 
was  required  by  law  with  respect  to  the  execution  of 
last  wills  and  testaments,  to  give  validity  to  them,  to- 
wit:  the  instructions  each  numbered  1 — one  given 
at  the  instance  of  complainants,  the  other  at  the  in- 
stance of  the  defendants.  And  for  this,  if  for  no  other 
reason,  the  objections  urged  against  the  instructions 
numbered  2  and  3,  above  quoted,  must  be  regarded  as 
untenable. 

II.  In  the  trial  of  this  case,  the  complainants  offered 
to  prove  certain  declarations  and  confessions  of  Ewell 
N.  Everett,  the  husband  of  Sally  Everett,  made  subse- 
-  quent  to  the  date  of  the  will,  but  before  the  death  of 
the  testatrix,  and  whilst  Sally  Everett,  his  wife,  was 
still  living.  That  portion  of  the  depositions  of  several 
witnesses,  containing  these  confessions  and  declarations 
of  E.  N.  Everett,  were  excluded  from  the  jury,  and  the 
correctness  of  this  opinion  is  questioned  by  the  bill  of 
exceptions.  The  confessions  were  pertinent  to  the 
issue,  and  if  admissible,  may  have,  to  some  extent, 
produced  an  influence  upon  the  minds  of  the  jury  un- 
fevorable  to  the  will  and  consequently  to  the  interests 
.  of  Everett's  wife,  Sally  Everett,  the  principle  devisee. 
After  making  some  inconsiderable  provisions  In  favor  of 
a  youth  who  had  lived  with  testatrix,  the  will  directs 
that  all  the  rest  of  the  estate,  both  real  and  personal, 
should  be  delivered  by  the  executors  to  Ewell  N.  Eve- 
rett, for  the  special  benefit  of  Sally  Everett,  his  wife, 
and  her  heirs. 

It  is  contended  on  one  hand,  that  Ewell  N.  Everett*^ 
declarations,  though  calculated,  if  permitted  to  go  to 
the  jury  as  evidence,  to  operate  against  the  will,  are 
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not  admissible^  becaase  he  vras  himself  a  competent  Alli«,  ^^ 
witness  at  the  time  of  the  trial,  his  wife  being  then  Btskitt^  &«. 
dead;  and  to  receive  proof  of  his  declarations,  would  ' 

violate  that  rule  of  evidence  wnich  excludes  mere  hear- 
say.  But  is  it  true  that  be  was  a  competent  witness 
at  the  time  of  the  trinlf  Certainly  not,  if  he  had  a 
direct  personal  interest  in  the  establishment  of  the  will 
in  question. 

If  the  devise  in  this  will  creates  a  separate  trust  estate  a  husband  ^f  a 
in  the  land,  slaves  and  personalty  of  testatrix,  in  favor  Jnd*pVr»ona*M! 
of  Sally  Everett  and  her  heirs,  and  N.  E.  Everett,  as  f»te  who  has  no 

1  1  .  11  .11     I  I  11    interest,  mav  be 

trustee,  took  nothing  more  by  the  will  than  the  naked  a  competent  wu. 
legal  title  to  the  estate,  to  be  held  only  for  the  separate  "vln/°  ^'u^  mS 
use  and  benefit  of  Sally  Everett;  then  his  attitude  Jfa*dJ  bJiire^  I'll  J 
would  be  substantially  nnalagous  to  that  of  an  execu*  death    of     hit 

!_./:..'  1  J     L      .  *        wife,  are  nol  c?- 

tor,  bemg  fiduciary  merely,  and  having  no  greater  idence  against 
Interest  in  the  general  estate,  the  title  of  which  would  dMih"^S?*'}h2 
be  merely  vested  in  him,  for  the  exclusive  use  of  others,  ^*^•• 
than  the  executor  would  have,  as  the  personal  repre- 
resentative  of  the  textatrix  in  the  personal  estate,  the 
qualified  right  to  which  would  vest  in  him  for  the  exclu- 
sive use  of  creditors  and  legatees.  The  well  settled  role, 
therefore,  under  which  an  executor  has  been  admitted 
as  a  competent  witness  for  or  against  the  will  in  which 
he  is  appointed  as  such,  would,  upon  principle  and  by 
analogy,  apply  to  the  case  of  a  trustee,  appointed  by  a 
will  as  a  mere  depositary  of  the  legal  title  to  an  estate, 
to  be  held  only  for  the  use  and  benefit  of  others ;  and 
such  trustee  would  be  also  a  competent  witness  in  a 
proceeding  to  establish  or  annull  the  will  from  which 
he  derives  his  appointment.  And  had  not  Ewell  N. 
Everett  been  the  husband  of  Sally  Everett,  the  princi- 
pal devisee  in  this  will,  he  would  have  been,  as  con- 
tended, a  competent  witness,  and  as  such,  his  declara- 
tions would  have  been  inadmissible.  But,  though  as 
trustee  be  would  be  competent,  yet,  as  he  also  bore  the 
relation  of  husband  to  Sally  Everett,  the  cestui  que 
trust  for  whose  special  benefit  nearly  the  whole  estate, 
eoaststing  of  lands,  slaves  and  personalty,  was  devised 
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Allkii>  dtc.    io  trust  to  him,  had  he  or  not  such  a  personal  interest 
ETsmKTT,  &c.    in  the  establishment  of  the  will,  as  should  disqualify 

■-    ^  him  as  a  witness,  and  render  him  incompetent  at  the 

time  of  the  trial  of  the  cause,  his  wife  having  died  be- 
fore that  time  7  Under  the  will  in  question,  his  wifo 
would  take  an  absolute  fee  simple  separate  trust  9staie 
in  all  the  property  devised  to  her,  both  real  and  per- 
sonal. If  the  will  be  not  set  aside,  Everett  would  b» 
entitled,  a»  tenant  by  the  courtesy,  to  a  life  estate  in  the 
land,  the  use  in  which  was  devised  to  his  wife,  (See  | 
Statute  Law,  444;)  and  he  would  be  absolutely  entitled 
to  the  personal  properly  if  reduced  to  possession,  or  if 
held  adverse!)'  it  could  be  recovered  by  him  as  his  wife'3 
administrator  and  appropriated  to  his  own  use.  Hence 
we  conclude  that,  though  his  wife  was  then  dead»  Eve- 
rett was  not  a  competent  witness  kk  favor  of  this  will, 
at  the  time  the  cause  was  tried.  But  nevertheless,  tho 
CircuU  Court  did  not  err  in  excluding  Everett^s  decla* 
rations,  because  they  were  made,  as  appears  from  the 
depositions  in  which  they  are  stated^  whilst  his  wife, 
Sally  Everett,^  was  alive>  and  before  the  death  of  testa-^ 
trix,  though  subsequent  to  the  date  of  the  wilU  and 
when  he  had  no  interest  whatever. 

This  Court  is  not  prepared  to  sanction,  as  a  principle 
or  role  of  evidence^  that  the  declarations  of  a  person 
should  be  admitted  as  evidence  against  a  party  litigant, 
merely  becAuse  they  were  made  at  a  time  when  such 
person  could  not  legally  give  evidence  at  all  in  the 
cause.  The  declarations  even  of  a  party  interest, 
though  a  litigant  himself,  are  received  in  evidence  with 
great  distrust,,  though  made  understandingly  and  with 
the  knowledge  that  such  declarations  may  legally  be 
used  in  evidence  against  him.  The  declarations  of  Ev* 
erett  were  made  at  a  time  when  nothing  that  he  should 
or  might  say^  could  be  used  as  evidence  for  or  against 
the  will  in  question  ;  because  he  was  then  the  husband 
of  the  principal  devisee,  and  at  a  time  when,  even 
though  he  had  not  been  the  husband  of  Mrs.  Everett* 
tie  was  no  such  devisee,  aivd»had  no  such  interest  aoder 
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the  will  ns  could  authorize  him  by  his  declarationii,  be     AtLi»,  Im. 

they  what  they  might,  to  effect  thereby  injuriously  the    BTmtT»4<i 

interest  nnd  rights  of  others  under  the  wilK    Declara* 

tions  so  made,  and  when  Everett,  who  made  them,  had 

no  interast,  and  knew  they   could  not  be  used  as  evt* 

dence  agninst  his  wife,  then  living,  or  against  the  wil)| 

should  not  have  been  admitted  on  the  trinl«  merely  be* 

cause  ^^071  it  had  become  his  Interest  that  It  should  b« 

established  by  reason  of  the  subsequent  death  of  his 

wife.    This  view  \k  not  in  conflict  with  the  former  optn« 

ions  of  this  Court,  given  m  the  cases  of  Rogers  vs  Jim 

gerSf  2  B.  Monroe  323,  and  of  Bealt^i^c.  vs Cunninghem^ 

SfC.^i  I  B.  Monroe  401.  In  those  cases,  the  parties  whose 

declarations  against  their  interest  under  the  wills  ia 

contest  were  decided  to  be  admissible  as  evidence,  were 

devisees  and  held  important  interests  under  the  wiMs  at 

tho  time  w/ten  their  declarations  were  made.    Here  Ev* 

erAit  was  a  mere  trustee;  no  beneficial  interest  what* 

ever  was  devised  to  him  in  the  will  in  question,  and  at 

the  time  the  said  declarations  were  made  by  him,  his 

wife  was  living,  and  the  interest  he  now  takes  under 

the  wilU  by  reason  of  his  wife's  death,  did  not  then 

exist.   The  Court,  therefore,  did  not'err  in  excluding  the 

evidence  of  Everett's  confessions,  made  before  Sally 

Everett's  death. 

The  Circuit  Court  refused  to  give  the  jury  the  In* 
struction  number  4,  asked  for  by  the  con>plainants,  and 
properly,  because,  even  had  there  been  praof  in  the 
cause  upon  which  to  base  it,  yet,  without  material 
qualifications,  it  ought  not  to  have  been  given.  The 
purport  of  this  rnstruction-  is  this,  that  if  the  paper  In 
oontest  was  subscribed  by^  Everett  and  Chilton  Doff,  or 
either  of  them,  as  subseribmg  witnesses  in  the  presence 
of  the  testatrix,  and  upon  her  acknowledgment  that  ft 
was  her  last  will,  but  before  she  had  subscribed  her  own 
name  thereto,  and  that  when  she  afterwards  signed  the 
paper,  it  was  only  acknowledged  by  htt  before  one 
witness,  Wesley  Duff,  that  in  such  case  it  was  not  a 
valid  will. 

Vol.  XJI  48 
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AiLww,  &^         The  propofiition  th«*  presented  in  respet  to  the  paper 
SftetBTT,  &o.    io  question  is  not,  without  an  essential  qualification  su* 
"^^     '        "  peradded,  in  accordance  with  the  well  settled  principle 
of  law,  to  the  effect,  that  where  the  name  of  a  testator 
Is  inserted  in  the  body  of  the  will,  though  not  signed 
otherwise,  and  is  thus  acknowledged,  with  the  intent 
to  publish  it  in  that  form,  as  his  or  her  last  will  and 
testament,  such  will  would  be  valid,  though  acknowl- 
edged at  different  times  to  the  subscribing  witnesses^ 
who  may  witness  and  subscribe  the  paper  as  witnesses, 
in  the  absence  of  each  other. 
The  name  of  the  testatrix  is  inserted  in  the  body  of 
Thu  name  of  a  ^^^^  ^^'^»  ^^^  ^^^  signature  is  also,  affixed  to  the  bottom 
tesiator  in  the  thereof;  and  if  acknowledged  by  her  to  be  her  will  te 
which  he  pub-  Chilton  Duff  before  she  signed  it,  but  with  ihe  intetiti^n 
e*irbe"wiin^«   *^  ^^^  ^'^^J©  ^^  publication  to  give  complete  effect  to  it 
ed  in  his  pr^.  ^g  jjer  last  Will  and  testament  without  her  signature,  It 

ence  la   a  sum*  c>  ' 

cient  sigDiiig.—  is  valid,  notwithstanding  she  may  have  afterwards,  al 

une^wUne' 8  and  a  different  time,  signed  the  will  and  then  acknowledged 

II?jfn"d^"and"ack^  >^   before  another  subscribing  witness.    (See  4  Danm 

nowicdged    be-  1  Sarah  Mile's  will.) 

lore  anoihef  wii-  •       i  ,    • 

itcsa,  ii  ia  a yal-  The  instruction  should  have  been  qualified  by  the 
4  Dttntf,  T.*  ^°"'  addition  of  the  words  "provided  the  testatrix  did  not 
intend  to  give  complete  effect  to  the  paper  as  her  last 
will,  by  such  acknowledgment  before  Everett  and  Chil* 
ton  Duff,  until  she  should  place  her  signature  thereto;'^ 
and  containing  no  such  qualification,  the  instruction 
ought  not  to  have  been  given,  and  was  properly  refused 
for  that  reason;  and  also,  because  Chilton  Duff 
proves  positively  that  testatrix  had  signed  the  will  at 
the  time  be  finished  writing  it,  when  it  was  ac- 
knowledged before  him,  and  when  he  subscribed  it  as  a 
witness.  He  was  the  writer  of  the  will  and  the  first  wit* 
Mss  to  it,  and  it  was  afterwards,  according  to  uncon- 
tradicted proof  in  the  cause,  that  Everett  and  Wesley 
Duff  heard  the  acknowledgment  of  testatrix,  and  actu- 
ally attested  the  will.  The  proof,  therefore,  warranted 
the  Court  to  refuse  this  instruction,  even  though  the 
proposition  of  law  therein  set  forth  had  been  correct.  . 
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A$  to  the  qaeslioos  of  fact  presented  in  tbft  record^  ef 
fraud  10  the  procuremeDt  of  the  execution  of  the  ^iU, 
and  in  preventing  its  subsequent  intended  revooation 
by  the  testatrix^  their  settlement  belonged  properly  to 
the  jury,  and  from  a  careful  examination  of  the  proof 
we  are  not  prepared  to  decide  that  the  verdict  of  the  ' 
jury  was  contrary  to  the  weight  of  evidence  in  the 
cause,  or  that  a  new  trial  was  erroneously  refused. 

Wherefore,  the  decree  of  the  Circuit  Court  is  affirmed. 

Harlan  and  Lindsey  for  plaintiffs ;  Htrnion  for  de> 
fendants* 


TSOMFSOV. 


Dorch,  &c.  ts  Thompson. 

Error  to  the  Grbbmup  Circuit. 

Ejectment,    Limitation* 

Caitr  JosTiOB  Siupsok  dalivered  the  opinion  of  the  Court.  * 

This  was  an  nctlon  of  ejectment  by  the  junior  paten- 
tee, against  persons  holding  and.  claiming  under  the 
elder  patent,  and  the  plaintiff  having  recovered  a  judg* 
ment,  the  defendants  have  appealed  to  this  Court. 

The  principal  question  to  be  determined,  Is,  whether 
a  junior  patentee  who  has  had  such  a  possession  of  the 
land,  as  is  contemplated  by  the  statute  of  1809,  (2 IW- 
gest  Stat.  Law^  1141,)  for  seven  years,  can  maintain 
an  action  of  ejectment  against  the  elder  patentee,  or 
those  claiming  under  him,  if  he  or  they  should  subse- 
quently acquire  the  possession. 

It  is  well  settled  that  a  continued  adverse  possession 
of  land  for  twenty  years,  not  only  bars  any  right  of 
entry,  which  other  persons,  not  laboring  under  any  dis- 
abtltty  may  have  had,  but  that  it  confers  upon  the  per« 


£jXCT]fBlf1L    132     i 

CaseTZ. 

C«B«tUtoa. 


Qnettion  lot 
deoition. 


Twanijr'  yeaf* 
adverse  poMea* 
■ion  of  land  oai 
only  toJli  tb« 
rifhiof  tntTf  al 
one   hanug  iha  ' 
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X>9icv,  te.     ton  so  possessed,  a  right  of  entry ;  and  as  the  right  of 

TaoMPflov.      antry  and  of  possession  are  alone  triable  in  the  actioD 

Aider  icsai  liile,  of  ejectment,  he  has  a  right  of  action  to  recover   the 

kbor  Mdar  tnf  possession  against  any  person  who  may  have  wrongful^ 

antry      ■  pon      It  has  aUo  been  held  by  tliis  Court  that  an  adverse 

which  »n  Nciion  .  <•    ■  t  i  ^      ^ 

I  nv  he  mniiitain  possession  ot  slaves  or  Other  personal  property  for  five 
JJA*I!*J!k*'**  years,  so  that  the  bar  arising  under  thestatute  of  limi* 
Advfcife  poMes-  tations  bfcomes  complete,  not  only  deprives  the  actual 

vionoielttve*  or  ..     n  i      r        i  '  r    i 

other    peraoiiai  owner  of  all  remedy  for  the  recover}' of  the  property, 

yearr^Dot "only  but  also  divests  the  legal  right  which  becomes  vested 

depriTea  ihe  loi-  In  the  adverse  holder,  SO  thai  he  can,  if  the  property 
mtr  owner  ol  all  '  r     i        / 

Tt  aeiiy  for  recoT  comes  into  the  possession   of   the   former  proprietor, 

erv,    bill   t'iVKStst  ...  ..  .  i  .         r        ..       /^r     r  •..    rfcOcfc         0k     r     w 

V  ;  ifir»i  r:ehi  Ik  maintain  a  suit  agamst  him  for  it :  (5  Lttt.  2o2.    3  /.  J. 

Z^.X'l^'i  Morshaa^lS,  m,  374.    6  if//.  439.) 

maintain  his  ac-       In  the  former  case  where  there  has  been  an  adverse 

lion  agnin^t   (h«  .  i.  i        »  ^  i    .  i    .        . 

former  owner  if  possession  of  land  for  twenty  years,  claimants  laboring 

rSaawaionr*  ^^l  under  no  disability,  are  under  the  statute  of  limitations, 

iil^ak^'   Its'  ^*'*^*^**  ^^*^^  ^^y  entry  afterwards,  and  having  no  right 

3bb,    374.      6  of  entry,  cannot  maintain  an  action  of  ejectment  to 

recover  the  possession.    And   in  the  case  of  personal 

property  the  statute  of  limitations  having  operated  to 

divest  the  actual  owner  of  all  legal   remedy  for  the  re* 

covery  of  the  property,  the  legal  right  to  it  is  also  lost, 

and  vests  in  the  person  who  has  had  an  adverse  posset* 

sion  for  five  years. 

Seven  yeen  BOf-       B"^  seven  years  possession  under  the  act  of  1S09,  by 

aetaion  of  land  |^  junior  patentee  or  those  claiming  under  him,  does  not 

by  a  junior  paten       ••  «^  ,        .    .        ^  ^    i  ii 

lee  or  thoae  expressjy  bar  the  right  of  entry  of  the  elder  patentee, 
hinir' doea  "not  nor  does  it  deprive  him  of  the  right,  at  all  subsequent 
riS'l*Vf«nt^Vo^^  seven  years  possession  has  been  had,  and 

the  elder  paten-  jj^g  heeti  discontinued,  to  maintain  a  suit  for  the  land 

teenndcriheaet     ,         ,        ,  ,  ,  ,      ,     ,,.  .  »> 

of  1809  (9  Stat,  that  has  been  thus  adversely  held  in  possession.  By 
lesfit  be' con'  the  seco^d  sectionof  the  act  it  is  provided:  **That  pos* 
bringfof**©?  ihe  «c«s>o«^  ««  aforesaid  to  bar  the  actions  or  suits  nforc- 
teiion    by   ihe  9aid«  must  and  shall  have  cofitinued  for  the  aforesaid 

•Idov    peiep»ee.  i.         • 

And  <l  a  poee-  term  ofseven  years  next  preceding  the  commencement 
SMuedforTyMra  of  any  such  suit  or  action."  Under  this  provision,  a 
Md  tbeodoaed,  pp^ji^^ion  for  seven  years  at  a  previous  time,  but  which 
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has  not  l>eeD  continiied  until  the  suit  is  brought*  will  not     I^^vcn,  &e. 
bar  the  action  of  the  eider  patentee.  Titomp»ok. 

The  statute  wos  evidently  enacted  to  protect  the  ac-  or  be  yac&m,  dc 
tual  settler,  and  that  protection  was  to  be  extended  to  tee^enterr  ule 
htint  so  long  as  be  continued  his  residence  upon  the  i'^nnoi  ma'inlnm 
land.  But  if  after  havinff  resided  upon,  and  hnvinc  it  ejecunemun  his 
in  his  possession  for  seven  years,  he  should  quit  the  pos»  «s<ioii  of  tev«n 
session,  and  afterwards  return  and  regain  it,  he  would  ^ A^po'sewion  of 
not  be  able  to  protect  himself  against  the  claim  of  the  ^*»»^  '^ir?  yearn. 

,  ,  r  I    .  1  ■     r  .  /•  \tnt\eT  the  aci  of 

older  patentee  hy  reiymg  upon  his  former  possession  of  uud,  dofn  not 
seven  years.    If  a   possession  under  the  statute  for  Jfnt>y  Vf  hh  ei- 
seven  years  does  not  bar  the  rijrht  of  entry  of  other  oni/jivei'^ro  I'hb 
claimants,  or  deprive  them  of  all  leiital  remedy  durinsr  j"ni"r   paientee 
all  subsequent  time,  and  under  nil  circumstances,  tor  the  a  recovi-ry  by  the 
enforcement  of  the  right,  as  it  is  apparent  that  it  does  fhuse^^claiminff 
n  t,  it  follows,  as  a  necessary  consequence,  that  it  can-  ^^^^^^  ^  ^Jnim^ 
Dot  have  the  effect  to  transfer  the  ri;?lit  of  entry  to  the  «*»• 
person  who  has  had  such  a  possession  for  seven  years, 
or  to  enable  him  to  maintain  an  action  of  ejectment 
against  the  bolder  of  the  better  title,  or  those  claiming 
under  him.    The  very  reason  upon  which  the  doctrine 
is  founded,  which  vests  the  right,  in  the  cases  of  twenty 
years*  possession  of  land,  and  five  years'  possession  of 
personal  property,  in  the  party  in  possession,  demon- 
at  rates  its  inapplicability  to  a  seven  years!  possession 
under  the  act  of  IS09.     When  a  possession  is  of  such 
a  character  as  to  deprive  others  of  all  legal  remedy  to 
recover  the  thing  held  in  possession,  it  imparts  to  the 
person  in  possession  a  right  to  the  thing  thus  heM.    But 
under  provisions  of  the  statute  of  1809,  a  possession 
for  seven  years  does  not  have  that  effect.     It  does  not 
take  away  the  right  of  entry  of  the  elder  patentee,  nor 
does  it  deprive  him  in  all  time  to  come  of  all  legal  rem* 
edy  for  the  enforcement  of  that  right,  as  is  illustrated 
by  the  example  already  given ;  but  it  only  affords  the 
junior  patentee  a  defence  against  any  suit  hy  the  elder 
patentee,  or  those  claiming  under  him,  whilst  he  con- 
tinues by  himself  or  his  tenants,  his  possession  of  the 
land  by  residence  theireoa.    And  it  does  not  even  fur* 
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DoBCH,Ac,     High  him  with  a  defence  against  claimants  having  a 
Thompson,     superior  title  under  the  same  grant.     He  cannot,  there, 
fore,  upon  such  a  possession,  maintain  an  action  of  eject- 
ment, against  any  person  who  has  an  elder  and  better 
title  than  himself.     If  a  possession  for  seren  years  un- 
der the  statute,  when  once  had,  is  not  a  valid  defence 
to  a  suit  for  the  land  brought  by  the  elder  patentee,  or 
those  claiming  under  him,  founded   upon  the  right  of 
entry,  although  the  suit  m.iy  be  brought  after  the  pos. 
session  by  residence  has  been  discontinued,  it  imperfectly 
obvious  that  the  possession  for  seven  years  does  not 
have  the  legal  effect  to  divest  the  right  of  entry  of  the 
elder  patentee ;  for  if  it  did«  he  would  be  unable  at  any 
future  time  to  maintain  a  suit  upon  it.    But  as  the  stat* 
ute  provides  that  the  possession,  to  be  an  effectual  bar 
to  the  suit,  must  have  been  continued  for  the  term  of 
seven  years  next  preceding  the  commencement  of  such 
suit,  it  follows  that  such  a  possession  at  a  previous  pe- 
riod, and  not  for  the  seven  years  next  preceding  the 
commencement  of  the  action,  will  not  operate  as  a  bar 
nor  prevent  a  recovery  by  the  claimant,  and  does  not, 
therefore,  have  the  legal  effect  to  divest  him  of  the  right 
of  entry,  or  to  confer  it  upon  the  person  who  had  been 
thus  in  possession  for  seven  years.    Had  it  not  been  for 
this  peculiar  provision,  contained  in  the  second  section 
of  the  statute,  and  which,  by  its  operation,  forbids  such 
a  deduction,  this  Court  would  have  been  inclined   to 
have  given  to  a  possession  of  seven  years  by  residence 
upon  the  land,  so  far  as  persons  claiming  under  adverse 
entries  or  patents  were  concerned,  a  similar  effect  to 
that  which  is  produced  upon  all  claimants,  not  laboring 
tinder  any  disability,  by  an  adverse  uninterrupted  poss- 
ession of  twenty  years.    But  when  all  the  provisions  of 
the  statute  are  considered,  such  a  conclusion  cannot  be 
arrived  at,  consistently  with  the  established  principles  of 
law. 

The  Court  therefore  erred  in  its  instruction  to  the 
jury  that  a  possession  for  seven  years  enabled  the 
plaintiff  to  maintain  the  action. 
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It  has  been  repi^atedly  decided  by  ibis  Court  that 
the  posses8ioD  contemplated  by  the  act  of  1809«  is  a 
possession  by  residence  upon  the  iand.  The  Court 
therefore  erred  in  its  instructions  to  the  jury  upon  this 
subject.  Possession  by  improviog  and  cultivating,  and 
thus  occupying  the  land,  is  insufficient  to  entitle  the  per- 
son  thus  in  possession  to  the  benefit  of  the  act  of  1S09. 

One  of  the  surveys  used  upon  the  trial  is  not  con- 
tained in  the  record ;  and  it  does  not  .appear  from  the 
other  testimony  that  the  plaintiff  ever  had  any  posses- 
sion  within  the  interference  between  the  two  patents. 
If  such  be  the  fact,  the  plaintiflf  never  had  any  posses- 
sion of  the  Ian<)  in  controversy,  and  all  the  instructions 
in  his  favor  predicated  upon  the  existence  of  such  a 
possession,  were  unsnstained  by  the  testimony. 

Wherefore  the  judgment  is  reversed  and  cause  re- 
manded for  a  new  trial  and  further  proceedings  consis* 
tent  with  this  o))inion. 

Apperion  for  plaintiffs. 


OBADOm 

Caktsii,  Ac. 

A  possesaton  to 
he  available  as  a 
defence  under 
the  act  of  1809 
if  by  residence 
upon  the  land — 
argu. 


Chadoin  vs  Carter,  &c. 

AfPBAI.  FEOV    TUB  GrEBN   CiRCIUT. 

Oifts.    Slaves,    Possession* 
JvDos  HisideliTeTed  the  opinion  of  the  Court. 

Ahdrkw  CHA]>oi!f,  SEN.,  in  his  lifetime  executed  and 
delivered  to  each  of  his  three  sons,  Thomas  G.,  John 
W.,  and  Andrew  Dhadoin,  instruments  in  writing,  da- 
ted 2d  day  of  September,  1845,  of  which  the  following 
is  a  copy: 

'*  For  and  in  consideration  of  $300,  I  have  this  day 
agreed  to  let  John  W.  Chadoin  have  a  certain  negro 


Chakcbry. 
Com  74. 

Deeanher9» 
Case  sUtrd. 
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Cradoiic  boy  by  the  name  of  George,  about  eighteen  or  twenty 
Cabtbr,  &c.  years  of  age.  I,  Andrew  Chadoin,  sen.,  is  to  keep 
sard  negro  in  my  possession  «s  long  as  I  live,  and  at  my 
death  saki  JohnW.  Chadoin  is  to  take  possession  of  said 
negro,  and  Is  to  drscotint  three  hundred  dollars  out  of 
his  part  of  my  estate.  I  forlher  warrant  and  defend 
the  right  and  title  ef  said  negro  from  all  and  every 
claim  whatever. 

«•  In  testimony  whereof,  I  set  my  hand  and  seal  this 
2d  day  of  September^  1845. 

hi$ 
AxDEEW  X  CuAWiWt  Sen. 
mark. 

•Attest :  Thomas  G.  CnAiioiN." 

The  two  other  instruments,  executed  at  the  same 
time  and  afterwards  delivered  to  Thomas  G.'and  An- 
drew Chadoin,  are  sulisiantial  copies  of  vhe  above, 
bearing  the  same  date,  and  all  written  by  Thomas  G. 
Chadoin,  except  the  slaves  named  in  each  are  diflerent, 
and  the  names  of  the  donees  are  different. 

Under  these  instruments,  after  the  death  of  Andrew 
Chadoin,  sen.,  who  died  intestate,  Thomas  G.  Chadoin 
and  John  W.  Chadoin,  both  having  qualified  as  admin- 
istrators of  the  intestate's  estate,  and  Andrew  Cha- 
doin, each  took  possession  of  the  slave  named  in  the 
respective  written  instruments  which  had  been  deliv- 
ered  to  each  of  them,  and  claimed  them  as  their  own 
property. 

A  portion  of  the  heirs  and  distributees  of  Andrew 
Chadoin,  sen.,  deceased,  there  berng  ten  in  all,  institute 
a  suit  in  chancery  for  a  settlement  with  the  adminis- 
trators, for  a  sale  oi  the  slaves  and  (or  a  division  and 
distribution  of  intestate's  estate.  In  the  progress  of 
the  cause,  and  before  final  decree,  by  amended  plead- 
ings, the  question  was  presented,  whether  Thomas  G., 
John  W.  and  Andrew  Chadoin  acquired  the  title  to  the 
slaves  claimed  by  them,  in  the  manner  above  stated  ; 
or  whether  they  belonged  to  the  estate  of  the  intestate, 
and  were  subject,  with  the  residue  thereof,  to  be  divided 
amongst  his  heirs? 
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It  is  the  opinion  of  this  Court  that  no  title  to  the       Chadoxii 

slaves,  whatever,  passed   from   Andrew  Chadoln,  sen.,  Cirter,  &c. 

deceased,  to  Thumas  G.,  John  W.  and  Andrew  Cha-  A  ?iffof  a'tla^, 

doin,  bv  virtue  of  said  instrunfients  of  wriiin<r,  or  in  \^^^'S^^  ^     evi! 

.•  -  ,  ,         ,  n  .       ,        dehctd    by   wrl- 

any  other  manner,  so  iar  as  shown  by  the  proof  m  the  ting  paises    no 

cause.     These  slaves  were  not  delivered  "to  the  donees  nor! im less V-w- 

in  the  lifetime  of  the  intestate;  nay,  the  writings  each  erelT^iie*  d*n "' 

provide  that  the?  donor  shall  retain  the  possession  during  or   ihe    instm- 

his  iHe,  and  a  parol  gift  of  a  slave,  unaccompanied  by  iy^'TefordedM2 

the  actual  delivery  of  such  slave,  passes  no  interest  or  7/};  mZi^^6S2, 

title  whatever;  so  a  fi:ift  of  slaves  not  delivered,  though   ^i^^'^^nP*!^,'* 
.    ,  \  ,  '^  Marshall 

evidenced  by  any  written  instrument  except  it  be  by  205.) 
will  or  deed  duly  executed,  witnessed  or  acknowledsred 
and  recorded  in  due  time  and  in  the  proper  office,  will 
pass  no  title  whatever  to  the  donees. — See  2d  Statute 
Law,  1480;  7  B.  JMonroe,  582,  Vlark*s  administrator 
vs  Buckner;  5  Dana,  307,  Howard  vs  Samples;  7  J,  J. 
Marshall,  205,  Pyle  vs  Maulding, 

The  writings  in  question  were  not  acknowledged,  or 
proven  and  recorded,  in  the  .time  and  manner  required 
by  the  statute.  They  could  not  be  regarded  as  testa- 
mentary dispositions  by  the  intestate  of  these  slaves, 
because  they  were  not  executed,  published  ond  attested 
in  the  manner  required  by  law  to  give  them  that  eflect. 
They  were  executed  without  consideration,  as  the 
pleadings  and  proof  show,  the  parties  could  not  hold 
them  as  advancements,  and  account  for  them  at  three 
hundred  dollars,  as  provided  in  the  writings,  and  which 
was  not  half  the  value  of  each  slave,  because  they  were 
not  delivered  or  received  as  such  during  the  life  of  the 
intestate. 

The  decree  of  the  Circuit  Court,  otherwise  corect  ia 
principle  and  detail,  having  been  rendered  in  conform^ 
ity  with  this  opinion,  is  affirmed. 

Harlan  for  appellant;  Craddock  and  Harding  for 
appellees. 

Vol,,  xrr.  40 
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McCouIey  vs  Offult- 

MoTiojf.  Er^or  t6  the  Wooefobd  Circuit, 

Case  74.  Sureties,     Lapse  of  time. 

CriiRF JiTSTicB  S  MPsoK  delivered  the opinicn  of  tbe  CctrU 

In  August,   1^38,  the  sherifT  nf  Wcmclfoid  county 

Case  staled,     having  in  his  hands  an  execution  in  favor  of  McC:iult*y 

against    Warren    Utfjit,  it  was    replevied   for   three 

months  hy  the  defendant,  who  gave  Hillery  Offutt  and 

Elizabeth  Offutt,  as  sureties  in  the  replevin  bond. 

In  the  month  of  December,  in  the  same  year,  an  exe- 
cution issued  upon  the  replevin  bond,  for  the  sum  of 
three  thousand  lour'tmndred  and  thirty  seven  d(»llars, 
eighty  seven  cents,  with  interest  thereon,  at  the  rate  of 
six  per  centum  per  anum,  from  the  20th  day  of  Augustt 
1838,  and  the  cost,  which  was  on  the  4th  day  of  Febru- 
ory  next  following,  relurued  by  the  slieriR*,  "stayed  by 
order  of  the  plaintiff,  and  consent  of  the  secuieiies. 
See  order  and  consent  herewith  returned.'* 

The  order  of  the  plaintiff,  and  the  consent  of  the 
sureties,  referred  to  by  the  shcrifT  in  his  return  read  as 
follows: 

"'l*he  sheriff  of  Woodford  county,  will  stay  an  exe- 
cution in  his  hands  in  my  favor,  against  Warren  UflutI 
and  others,  upon  the  written  legal  consent  of  the  par« 
ties  to  the  execution  being  produced  to  him.'' 
Lexington,  February,  1st,  1839. 

J.  M.  McCAULEY. 
\^        •*We  hereby  consent  that  an  execution  on  replevin 
l^nd,  now  in  the  hands  of  the  sheriff  of   Woodford 
bounty,  upon  a  judgment  of  said  Court,  against  War« 
_  ren  Offutt,  in  favor  of  John  McCauley,  may  be  stajed^ 

for  any  period  of  time,  the  said  McCawley,  may  direr. i. 
Witness  our  haudi  and  seals,  this  3nd  day  of  February 
IS39." 

HILLERY  OFFUTT. 
ELIZABETH  OFFUTT. 
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No  execution  was  suhsequently  Hsued  upon  the  re-     MaOAVtit 
plevin   t.ond,  until  tiie  7th  dny  of  Jariuary»   1851,  on       Cr  b  r* 
wliich   last  mentioned   day,  one  wa.j   issued,  agaitisl  '"" 

Warren  Offultand  Hillery  Uffatt,  survivors  of  Klisa. 
beth  Odutt  deceased,  and,  having  been  placed  in  tho 
hJindi  of  the  sheriff,  was  by  him  levied  upon,  the  prop# 
eriy  of  Hillery  Offutt,  the  surviving  surety  in  the  re- 
plevin bond.  * 

Thereupon  Hillery  Offutt,  notified  the  plaintiff  in 
the  execution,  ihnt  he  would  on  the  second  day  of  the 
next  term  of  the  Woodford  Circuit  Court,  mo\*e  said 
Court,  for  an  order,  directing  the  clerk  of  the  Court,  to 
make  an  endorsement  upon  the  execution,  then  issued, 
and  upon  every  subsequent  execution  that  might  issue 
upon  the  replevin  bond,  to  the  effect,  that  the  plaintiff 
in  the  motion  was  released,  as  one  of  the  sureties  in 
said  bond,  because  of  the  failure  of  the  payer  to  sue 
out  execution  thereon  for  more  than  twelve  months  af- 
ter one  wa?  due  him. 

The  motion  having  been  made  in  pursuance  of  the 
notice,  the  Court  decided  that  the  surety  in  the  replev« 
in  bond  was  released  by  ^e  failure  of  AJcCanley,  to 
sue  o<it  an  execution  for  so  long  a  period,  after  the  re* 
turn  of  the  first  one,  and  ordered  the  clerk  to  make  an 
endoriement  to  that  effect  upon  the  execution,  which 
had  i^$sued,  and  upon  every  execution  that  might  be 
afterwards  issued  upon  said  replevin  bond. 

The  statute,  {see  1  Slat.  Law  745,)  makes  the  fail- 
ure of  a  plaintiff  in  a  replevin  bond,  for  the  space  of 
twelve  months,  after  execution  is  due  him,  to  issue  an 
execution  thereon,  with  a  view,  bona  fide  to  the  collec* 
tion  of  his  debts,  operate  as  an  absolute  discharge  of 
the  surety  in  the  bond. 

Did  the  sureties  in  this  case  when  they  executed  the 
writing  herein  set  ^rth,  intend  to  waive  this  legal  rights 
if  by  subsequent  events  they  should  become  entitled  ta 
it»  or  can  the  writing  according  to  its  true  import,  be 
construed  as  an  assent  upon  their  part,  to  an  indc/inite 
postponement  of  the  collection  of  the  debtt  to  be  rega«^ 
Uud  by  the  mere  will  of  the  creditor  ? 
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MeCACLir  It  is  evident  from  the  terms  of  the  writings,  that  the 

OfVutt.       plaintifT  in  the  execution,  had  a  right  to  issue  another 

A  consent  by ^  execution  immediately  upon  the  return  of  the  one  in 
'"eJiJ  '"  bondi  ^^®  '^*'^°^^  ^^  ^^®  sheriff.  He  had  not  agreed  to  sus- 
•nhat  an  execu'  pend  the  collection  of  his  debt  for  any  certain  or  defi- 

lion   then  in  the    ^.  .     t       r    .  rt  i      j.        .    j  ,  r  ^i_ 

bands  of  ihe  nite  period  ot  time.  He  only  directed  a  slay  of  the 
inVond"m!y^''be  cxecution  then  in  the  hands  of  the  sheriff,  provided 
stayed  for    any  gy^j^  j^  g^^y  ^^^g  asseilted  to  by  the  defendants  in  tho 

period    of    lime  -^  -^ 

the  piainiiffinay  execution.  They  gave  their  assent  as  required,  and 
have  T}ie°^effect  the  legal  effect  of  the  arrangement  was  to  suspend  all 
the  iiab?niy"'of  further  proceedings  upon  that  execution,  and  to  au- 
the  surely,  after  thorize  the  sheriff  to  return  on  it,  that  it  had  been 

ihe  lapse   of  12  *•,•.«•«  *•  i 

months  from  the  stayed  by  the  order  of  the  plaintiff,  nut  so  far  as  the 
exec^uiion  in  ihe  plaintiff  was  concerned,  he  was  under  no  obligations, 
s^h"e*r  i  ff— t  tl^e  ^^^  ^^^  entered  into  no  agreement  to  suspend  the  col- 
piftiniiff   having  lectiou   of  his  debt,  for  a  sinffle  dav,  after  the  return 

Jixed  no  lime  for  .        .        i       •         i        .•     i         ,       ..t- 

ihe  stay,  but  on-  dav  01  the  exccution  in  the  hands  ot  tlie  shcritL 
Kheriff^io%«/nrfi       But  it  is  Contended,  that  by  the  terms  of  the  writin*^ 
{klninUs^hlznTa  ^^^^^"^^^  ^y  the  Sureties,  they  consented  that  the  plain- 
upon  the  sure-  tiff  in  the  boud  might  suspend  the  collection  of  his  debt, 
^'eni.  '  at  his  pleasure,  to  any  indefinite  period  of  time,  and 

having  entered  into  such  an  agreement,  they  are  es- 
topped by  it,  from  relying  upon  the  statutory  release. 
.  By  a  fair  and  liberal  construction  of  the  writing  exe- 
cuted by  the  sureties,  it  imports,  not  merely  an  assent 
on  their  part,  to  a  stay  of  the  execution  then  in  the 
hands  of  the  sheriff,  but  to  a  further  suspension  of  the 
collection  of  the  debt,  for  any  period  of  time  the  plain- 
tiff  might  direct.  The  language  used,  clearly  indicates 
that  some  other  period  of  time  was  contemplated,  than 
that  embraced  by  the  execution  referred  to,  which  had 
then  only  about  ten  days  to  exist.  But,  although  they 
gave  their  assent  to  further  indulgence  by  the  plaintiff, 
after  the  return  day  of  the  execution,  it  was  done  only 
in  the  form  of  a  proposition,  which  being  conditional, 
was  similar  to  the  proposition  made- in  the  first  instance 
by  the  plaintiff  himself  to  stay  the  execution,  and  was 
not  obligatory  until  acceded  to  by  the  opposite  party. 
Tho  propoflitiOQ  was,  that  th#  sureties  would  consent 
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to  a  stay  of  execution,  or  in  other  words  to  a  suspen-  McCaulry 
sion  of  the  collection  of  the  debt  for  any  period  of  lime  Ofeutt. 
the  plaintiff  might  direct.  The  plaintiff  did  not  re-  " 
spond  to  the  proposition,  he  did  not  direct  a  stay  of 
execution  for  any  specified  period  of  time.  Conse- 
quently there  was  no  agreement  made  by  the  parties,  ' 
for  any  other  suspension  of  the  collection  of  the  replev- 
in bond,  than  that  which  was  produced  by  the  stay  of 
the  execution  then  in  the  hands  of  the  sheriff.  It  would 
be  unjust  and  unreasonable,  to  give  an  effect  to  a  pro- 
position made  by  the  sureties,  which  had  not  been  an- 
swered or  acceded  to,  by  which  they  would  be  held  lia- 
ble for  the  debt,  leaving  it  discretionary  with  the  credi- 
tor, to  give  indulgence  on  the  debt,  or  to  enforce  its 
collection,  at  his  own  option.  Such  an  arrangement 
would  be  destitute  of  all  recipro-p.ity.  The  obligation 
would  all  be  upon  one  side,  without  any  corresponding 
obligation  upon  the  other.  The  creditor  did  not  bind 
himself  to  postpone  the  collection  of  his  debt  for  any 
period  of  time.  The  sureties  were  willing  that  he  should 
do  it;  but  the  parties  came  to  no  understanding  upon 
the  subject.  As  the  creditor  retained  his  right  to  en- 
force the  collection  of  the  debt,  so  the  sureties  retained 
their  right  to  avail  themselves  of  the  statutory  release 
if  he  failed  to  do  it,  for  a  period  of  time  exceeding 
twelve  months. 

As  the  statute,  gives  to  sureties  in  replevin  bonds  an 
absolute  discharge  from  all  liability  upon  such  bonds, 
where  the  creditor  has  failed  for  a  year  to  sue 
out  execution,  with  a  view  Ifo  a  collection  of  the  debt, 
any  assent  upon  their  part,  that  the  creditor  may  sus-  ' 
pend  the  collection  of  his  debt,  should  not  be  construed 
to  deprive  them  of  the  right  to  avail  themselves  of  this 
statutory  advantage,  when  it  does  not  appear*  either 
expressly  or  by  implication,  that  they  agreed  to  waive 
it,  or  assented  to  a  suspension  of  the  collection  of  the 
debt,  for  a  period  of  time,  from  the  expiration  of  which 
twelve  months  had  not  elapsed,  before  the  creditor  had 
by  execution,  proceeded  to  enforce  the  collection  of  his 
d«bt. 
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McCxui.ET  In  our  opinion  therefore,  the  fnilure  of  the  creditor 

Okputt.  to  sue  out  nn  execution  on  the  replevin  honci,  from  the 

Heidfanheiihk  year  183!),  until  tlie  year  1851,  had  the  effect  to  release 

iMiufH^oIrHeaS  the  sureties,  both  under  the  statute,  prescribing  twelve 

i°rlnf' waJ'  're*  ^onths,  and  the  statute,  which  makes  seven  years  op- 

leWd  ir.niiin.  era te  ns  a  discharge.    Bv  any   construciion,  even  the 

biliTv  more  thnri  ^  ,.«*..,  ,  . 

7  ycAM  having  most  fsivorabie  to  the  creditor,  that  can  be  given  to 
c  ap^t  .  ^1^^  writing  executed  by  the  sureties,  it  does  not  import 

an  assent  that  indulgence  may  be  extended  by  the  cred- 
itor, beyond  a  reasonable  time.  If  the  terms  used  in 
the  writing,  were  calculated  to  lull  the  vigilance  of  the 
creditor,  they  did  not  justify,  the  unreasonable  negli- 
genqe,  which  was  manifested  in  the  collection  of  the 
debt. 

There  was  no  error  in  overruling  the  motion  for  aa 
injunction  against  the  prosecution  of  the  motion  by  the 
sureties,  upon  the  bill  exhibited  by  the  creditor.  The 
^  bill  did  not  contain  any  equity,  nor  set  forth  any  other 

facts  than  those  which  appeared  upon  the  trial  of  the 
motion.  And  for  the  same  reason  the  application  for 
a  continuance  founded  upon  the  matters  stated  in  the 
bill,  was  properly  disallowed. 

Wherefore  the  order  is  affirmed. 

M.  Brown  and  Kinkead^  for  plaintifT;  Smith  and 
Poi'tert  for  defendant. 
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Hart  and  Evans  v$  Sowarc!. 

Appeal  fjiom  the  Mason  County  Court. 

Administration. 
Jo  DOS  Massbali.  delivered  ihe  oi)inion  of  the  Court. 

This  case  presents  a  contest  for  administration  be- 
tween the  surving  husband  and  a  brother  and  brother- 
in-law  of  a  deceased  feme  cove7't,  who  died  intestate 
and  without  near  kindred.  Under  ordinary  circunn- 
stances  such  a  contest  would  probably  never  arise,  as 
the  29lh  section  of  the  act  of  1797,  {Stat.  Law,  G61,) 
directs  the  County  Court  to  grant  adnriinistration  to  the 
representatives  who  vtpp\y,  ^^pr^ferritig  Jirst  the  hus* 
hand  or  wife,  and  then  such  others  as  are  next  entitled 
to  distribution,  or  one  or  more  of  them  as  the  Court 
shall  judge  will  best  manage  and  improve  the  estate." 

The  fact  relied  on  as  distinguishing  this  from  other 
Ciises  is,  th^t  before  the  marriage  of  Alfred  8oward 
with  the  decedent,  who  was  a  widow  posse<:sed  of  con- 
siderable estate,  real  and  personal,  they  entered  into  a 
marriage  contract,  which  was  duly  recorded;  where- 
by^  In  contemplation  of  the  intended  marriage,  it  was 
agreed  between  them  "that  the  said  Margaret  Gor- 
SQch  (the  decedent)  shall  hold  and  possess,  for  her  own 
separate  and  exclusive  use  and  benefit,  all  the  estate, 
real,  personal  and  mixed,  now  owned  and  possessed  by 
her,  and  the  future  rents,  issues  and  profits  thereof,  free 
from  the  control  or  disposition  of  the  said  Alfred  Sow- 
ard.  It  being  intended  that  the  said  Margaret  Gorsuch 
shall  hold  the  said  property  as  her  separate  estate,  and 
in  the  same  manner  as  if  she  was  sole  and  unmarried, 
•she  hereby  retaining  authority  and  power  to  dispose  of 
the  same  in  such  manner  as  she  may  choose  in  her  life- 
time by  sale  and  conveyance  or  by  last  will  and  testa- 
fnent.** 


Motion. 


DtctmkiT  I  i. 


Case  75. 


Case  stated. 
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Hart  <k  Evah«       It  is  contended  that  by  the  terms  and  legal  effect  of 


va 


SowARD.  this  writing,  the  husband  was  deprived  of  all  right  and 

~AwiieTy  ami.  interest  which  the  law  would  otherwise  have  given  hin> 

""se^'vLn^^^^^  i"  ^he  estate  of  his  wife,  as  well  after  as  before  her 

periy  roni    nn.i  death,  and  that  as  the  husband's  right  to  administer  on 

pcrsonnl,      wjih  /•   i.  -r       .  r  hi 

the  isanes   ond  the  estate  of  HIS  Wile,  m  preference  to  all  others,  is 

J™c**u4e7*ns  founded  upon  his  interest  in  her  estate,  when  that  in- 

?rdr<Mse  ©Ml  Merest  is  absolutely  renounf  ed  by  his  own  act  as  a  party 

by  fiaif  or  will,  fo  an  antenuptial  contract,  the  basis  of  his  right  ceases, 

disposing  uf  ii—  and  the  administration  must  be  granted  to  sorpe  one  or 

bnnV^^hrtd*  ^he  ""^^re  of  those  who  may  be  entitled  to  distribution.    On 

light  to  ndnr.ini.s.  ||^g  ^^j^^  hand,  it  is  contended  that  whatever  may  be 

trntioii  upon  net  '  •' 

estate,  \vuiiam9  the  ground  of  preference  for  the  husband,  that  prefer- 
on       Executora,  1     .  1      i         i    1         1  1  » 

244  Toilers  law  cncc  bemg  declared  by  the  statute  expressly  and  une- 
M  511  B^^Monl  quivocally  his  right  to  administer  cannot  be  denied, 
138,  {Stat,  iaw  gy^Q  \f  upQ,^  ^^g  death  of  his  wife  he  should,  in  conse- 
quence of  the  antenuptial  contract,  have  no  interest 
in  her  estate;  and  it  is  also  contended  that  the  wife 
never  having  disposed  of  her  estate  during  her  life,  the 
husband's  interest,  after  her  death,  and  his  right  to  ad- 
minister, if  dependent  on  interest,  are  not  affected  by 
the  antenuptial  contract.  I 

The  statute  seems  to  intend  that  administration  shall 
be  granted  to  some  one  interested  in  the  estate,  and 
probably  founds  its  preference  for  the  husband  upoa  the 
assumption  that  he  is  thus  interestedr  The  28th  sec- 
tion, which  directs  distribution  of  the  personalty  x)f  an 
intestate,  declares  expressly  <<  that  nothing  in  the  act 
contained  shall  be  so  construed  as  to  compel  the  hus' 
band  to  make  distribution  of  the  personal  estate  of  his 
wife  dying  intestate."  This  declaration,  coupled  v^ith 
the  absolute  preference  of  the  husband  as  acUnkiistra- 
tor,  does  in  fact  give  to  him  or  recognize  in  him  a  right 
to  such  personal  estate  of  his  deceased  wife  as  being 
otherwise  undisposed  of,  is  at  her  death  left  to  the  dis- 
position of  the  law.  If  the  husband,  as  administrator, 
be  not  compellable  to  carry  out  such  dispositions  of  the 
wife's  estate  as  exempted  it  fro^n  the  distribution  pre- 
scribed by  law,  there  would  be  much  reason  for  aayiag; 
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that  the  existence  of  a  valid  disposilioD  of  the  estate,  Ha«t  dt  Btawi 
independent  of  the  law  directing  distribution,  should  Sowaio. 
constitute  a  reason  for  not  granting  administration  to 
the  husband,  by  which  such  disposition  would  be  de* 
feated.  But  the  existence  of  such  a  valid  disposition 
would  in  fact  take  the  estate  out  of  the  operation  of 
the  statute  of  distributions,  and  out  of  the  declaration 
in  favor  of  the  husband,  quoted  from  the  28th  section. 
And  as  such  a  disposition  of  the  estate  would  be  bind- 
ing upon  him  as  upon  any  other  administrator,  it  would 
furnish  uo  imperative,  and  perhaps  no  sufficient,  reason 
for  withholding  the  administration  from  him  against 
the  letter  of  the  statute. 

In  Williams  on  Executors^  page  245,  the  doctrine  is 
laid  down,  upon  the  authority  of  the  cases  referred  to, 
that  if  the  wife  executes  a  general  power  by  disposing 
of  her  whole  estate,  the  husband  is  barred  of  his  right 
of  administration;  that  her  execution  9f  a  partial  power 
extending  to  a  part  of  her  estate  will  bar  him  only  pro 
tantOy  and  he  is  entitled  to  administer  the  residue;  and 
that  if  she  executes  her  power  of  disposition  by  will, 
but  makes  no  executor,  the  husband  is  entitled  to  ad- 
minister with  the  will  annexed.  From  which,  it  is 
clearly  to  be  inferred,  that  it  is  not  the  existence  of  the 
power,  but  its  execution,  that  bars  the  husband,  and 
that  he  is  barred  only  so  far  as  the  power  is  executed. 
In  Toller  on  Executors^  page  84-85,  the  same  princi* 
pies  are  found  as  in  Williams^  and  one  of  the  cases  re- 
ferred to,  was  upon  an  antenuptial  agreement  under 
which  the  wife  had  exercised  the  power  of  disposition 
by  will.  But  administration  w,as  granted  to  the  hus- 
band as  to  things  not  thus  disposed  of. 

In  the  case  of  Bray  vs  Dudgeon^*  in  which  the  Su-  ^S'\^^^£  ^^' 
preme  Court  of  Yirgmia  decided  that  the  nephew  of  »n,  6  GUI  ani 
the  intestate's  wife  was  entitled  to  administration  in    °  ''"^"' 
preference  to  the  husband,  the  antenuptial  settlement 
had  not  only  given  to  the  wife  the  power  of  disposition 
by  will,  but  provided  that  if  not  thus  disposed  of,  it 
should  be  conveyed  to  her  proper  legal  heirs;  so  that  it 
Vol,  XIL  50 
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Hart  &  Evaks  ^yas  not  left  for  distribution  by  law,  in  case  of  her  in- 
Soward.        testacy,  but  was  disposed  of  by  the  original  seltlemenl; 

'  and   the  surviving  husband  had  no  possible  interest  in 

it.  In  this  case  there  was  no  disposition  of  the  wife's 
estate  to  take  efiect  after  her  death,  either  in  the 
antenuptial  agreement  or  under  the  power  therein 
reserved.  And  therefore  the  Virginia  decision,  though 
probably  made  under  a  statute  similar  to  ours,  can  have 
no  direct  application  to  this  case,  where  the  wife's 
estate  was  upon  her  death  left  wholly  to  the  disposi- 
tion of  the  law.  In  the  case  of  Pai/ne  vs  Payne  II  B. 
Monroe^  188,  where  estate,  real  and  personal,  had  beeu 
devised  for  the  separate  and  exclusive  use  of  the  wife, 
it  was  decided  by  this  Court,  that  if  the  death  of  the 
wife  terminated  the  trust,  the  surviving  husband  was 
entitled  to  the  personal  estate  as  administrator.  And 
as  the  mere  fact  that  the  estate  of  the  wife  has  been 
secured  to  her  separate  use,  with  a  power  of  disposi- 
tion which  has  not,  been  executed,  does  not  of  itself 
depiive  the  husband  of  his  right  to  administer,  we  are 
of  opinion  that  he  wrs  not  bound  by  the  antenuptial 
agreement,  or  by  the  power  reserved  in  it,  which  being 
unexecuted,  left  her  estate  to  the  disposition  of  the 
law. 

Wherefore,  the  order  appointing  Alfred  Soward 
administrator  of  the  estate  of  his  deceased  wife,  is 
affirmed. 

Payne  and  Herd  for  appellants;  Taylor  and  Waller 
for  appellees. 
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Yantes  vs    Smith. 

Error  to  the  Garrard  Circuit. 

Asignmcnt.    Supersedeas  bonds, 
GfCiBp  JvsTroB  Simpson  delivered  Uie  opinion  of  the  Court. 

This  action  of  debt  was  brought  by  Smith,  ngninst 
Yantes,  on  a  supersedeas  bond,  executed  by  the  latter, 
as  surety.  The  bond  is  in  the  penalty  of  one  thousand 
dollars,  and  contains  the  usual  condition.  The  defend- 
ant filed  several  pleas,  all  of  which  rely  substantially 
upon  the  same  matter  of  defence.  In  these  pleas  it  is 
admitted,  that  the  decree  in  favor  of  Smith,  to  super- 
sede which  the  bond  had  been  executed,  had  been  af- 
firmed by  the  Court  of  Appeals,  but  it  is  alledged  that 
aUer  the  affirmance  and  before  the  commencement  of 
the  present  suit,  the  bond  sued  on  had  been  sold  and 
assigned  away  by  the  plaintiff,  who  had  no  right  or 
title  to  it.  The  pleas  were  demurred  to  by  the  plain- 
tiff, the  demurrers  sustained,  and  a  jury  having  been 
dispensed  with  by  the  agreement  of  the  parties,  a  judg- 
ment was  rendered  for  the  plaintiff,  and  the  defendant 
has  prosecuted  a  writ  of  error  to  reverse  it. 

The  only  question  to  be  determined,  is,  whether  a 
supersedeas  bond  is  assignable  under  the  statute,  so 
that  the  title  and  right  of  action  by  the  assignment  is 
transferred  to  the  assignee* 

It  was  decided  in  the  case  of  Anderson  vs  Bradford^ 
(5  /.  /.  Marshall^  69,)  that  a  replevin  bond  was  not 
embraced  by  the  statute,  and  was  not  assignable. 

A  supersedeas  bond,  is  taken  by  the  clerk  of  the 
Court,  and  has  by  law  to  remain  in  his  office.  It  can- 
not  pass  from  hand  to  hand,  and  if  it  be  made  the  sub- 
ject of  transfer,  it  must  be  done,  by  a  writing  executed 
upon  a  separate  paper,  which  becomes  the  substitute 
and  representative  of  the  real  subject  of  the  transfer. 


Debt. 

Dtcemhif  13. 
Case  76. 


Caie  fUled. 


A  replevin  bond 
is  BO  I  auif  nnble 
(5  J.  J,  Mar* 
9hall,  69.)  A 
s  u  pe  Tie  d  e  a  • 
bead  is  not  em* 
braced  hj  the 
•taiute  of  ae- 
sifnmenta  and 
cannot  be  aa« 
signed  to  an- 
ihoiise  a  suit  in 
the  name  of  the 
assignee. 
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YiHTEs  It  is  not  properly  speaking  a  bond  for  money,  but  only 
Smith.  Secures  the  payment  of  money,  in  the  form  of  unascer- 
tained  damages,  upon  a  contingency,  which  may  never 
occur.  Its  assignment  cannot  have  the  legal  effect,  to 
transfer,  to  the  assignee,  the  title,  to  the  judgment  or 
decree,  the  payment  of  which  it  is  intended  to  secure. 
An  execution  upon  such  judgment  or  decree,  would 
still, have  to  issue  in  the  name  of  the  party  in  whose 
favor  it  was  rendered.  If  the  title  and  right  of  action 
pass  to  the  assignee  by  an  assignment  of  the  superse- 
deas bond,  the 'Strange  anomaly  would  be  presented 
that  the  legal  title  of  the  judgment  or  decree  secured^ 
by  the  bond  remained  with  the  assignor,  although  the 
legal  title  to  the  bond  itself  passed  to  the  assignee. 
The  opinion  of  the  Court  is,  that  a  supersedeas  bond  is 
not  embraced  by  the  statute,  and  that  its  assignment 
does  not  transfer  the  right  of  action  to  the  assignee. 

The  plea  which  alleges  that  the  assignment  was 
made  to  Richard  M.  Robinson,  does  not  present  any 
'  '  other  matter  of  defence  than  the  fact  of  the  assign- 
ment. It  does  not  allege  that  the  assignee  is  the  some 
Richard  M.  Robinson,  against  whom  the  decree  was 
rendered,  which  was  superseded  by  the  bond,  or  that 
he  was  beneficially  interested  in  the  assignment  made 
to  him,  or  that  it  was  of  such  a  character  as  to  operate 
as  an  extinguishment,  or  equitable  satisfaction  of  the 
demands  secured  by  the  supei*sedeas  bond.  The  de- 
murrer to  this  plea,  as  well  as  to  the  others  was  there- 
fore properjy  sustained. 

Wherefore  the  judgment  is  affirmed. 

Turner  and  Burton^  for  plaintiff;  Rice  and  Burdett^ 
for  defendant. 
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Brandenburg  vs  Flynn's  Administrator.     Chakcsrt. 

Error  to  the  Estill  Circuit.  DicmUr  15. 

Sureties.    Contribution.  Case  77. 

JuDOB  Marshall  delivered  the  opinion  of  the  Court. 

An  execution  in  favor  of  David  Brandenburg  against 
O.  Tracy  having  been  replevied  by  Tracy,  with  Hulse 
and  Joseph  Brandenburg  as  his  sureties,  was  afterwards 
enjoined  by  Tracy  on  a  bill  in  equity,  in  which  he  made 
his  two  replevin  sureties  defendants.  M.  Flynn  was 
the  surety  in  the  injunction  bond.  The  injunction  was 
dissolved  with  damages,  and  Tracy  in  the  meantime 
having  become  insolvent  and  conveyed  his  property  to 
be  applied  to  payment  of  his  debts,  M.  Flynn  or  his 
administrator  was  compelled  to  pay  the  judgment  on 
the  injunction  bond,  including  the  amount  due  on  the 
replevy  bond  with  costs  and  damages.  The  present 
bill,  filed  by  Flynn's  administrator,  seeks  to  make  the 
sureties  in  the  replevy  bond,  of  whom  Joseph  Branden« 
burg  alone  is  now  solvent,  reimburse  him,  or  contribute 
to  his  reimbursement,  for  the  payment  thus  made.  The 
bill  also  alleges  that  the  executors  of  David  Branden- 
burg, the  original  creditor,  had  received  more  than  $100 
under  a  decree  distributing  the  proceeds  of  Tracy's 
property  conveyed  as  above  mentioned,  and  that  said 
sum  should  go,  or  should  have  gone,  to  the  credit  of 
the  debt  on  the  replevy  bond;  and  he  prays  a  decree 
for  the  amount  against  said  executors  who  are  made 
parties.  It  appears,  however,  that  within  two  months 
after  the  bill  was  filed,  and  before  the]  executors  were 
served  with  process,  the  sum  referred  to,  which  had 
not  actually  come  to  the  hands  of  the  executors,  but  had 
been  received  by  another  for  them,  was  paid  to  the 
complainant,  and  it  does  not  appear  that  it  ever  was 
rofused. 
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Biande!<:biji6  Before  the  injunction  was  obtained  by  Tracy  an  ex- 
Fi.YNw's  ecutlon  on  the  replevy  bond  had  been  levied  on  his  land 
ADM'aTHATOR.  qqJ  other  property,  the  sale  of  which  was  directed  by 
the  creditor  to  be  postponed  until  further  orders,  and  in 
two  months  afterwards,  and  before  a  sale  was  made, 
the  execution  was  stayed  by  the  injunction.  It  was 
agreed  as  a  fact  in  this  case,  tliat  at  the  date  of  the 
the  injunction,  Tracy's  property  was  sutiicient  to  pay 
the  debt. 

On  the  hearing,  the  Court  decreed  that  Joseph  Bran- 
denburg should  pay  to  the  complainant  S'74  with  inter- 
est, and  the  costs  of  the  suit,  and  there  was  no  decree 
against  Hulse.     To  reverse  this  decree,  Joseph  Bran- 
denburg prosecutes  a  writ  of  error,  claiming  that  the 
bills  hould  have  been  dismissed  as  to  him,  and  the  com- 
plainant by  cross  error  complains  that  the  decree  is 
erroneous  in  not  fully  reimbursing  his  payment  of  the  re- 
plevy bond,  &c.,  and  also  in  not  decreeing  costs  against 
the  executors  of  David  Brandenburg, 
injnnciion  'bond       The  Complainant's  claim  seems  to  be  based  upon  a 
ment"whi*h^'h^^^^  wrong  application  or  improper  extention  of  the  princi- 
been    replevied,   pie  that  when  a  suretv  pays  the  debt  he  is  entitled  to 
has  DO  claim  up-    ',       .  ,*       r         i         *.;/..  •  i.         ■     ii 

on  a  surety  in  the  benefit  of  such  securities  for  >t  as  the  creditor  held, 

jor  ^corTufbialon  or  else  upon  the  principle  that  the  surety  in  the  injunc- 

thSf^debt"™  when  ^*^^  "^"^  ^'^^  substantially  but  a  co-surety  with  the 

he  became  sure  sureties  in  the  replevy  bond  which  was  enjoined  and 

ly  in  the   Injiinc-  .  ,     ,    .  x  •/      ■         /•  .1  .l      .  1 

lion  Ri  ihe  in-  eutitled   to  contribution  from   them,  or  upon  the  idea 

jHnc?p«i**aiofie!   that  the  injunction  surety  was  the  surety  not  only  of 

*"**in°\he*ie7y  P^'i^cipaJ  but  also  of  the  sureties  in  the  replevy  bond. 

btod.  The  decree  was  probably  founded  upon  the  idea  that, 

all  being  substantially  sureties  for  the  same  debt,  all 

should  be  regarded  as  co-sureties,  and  therefore  that 

any  one  who,  by  the  insolvency  of  the  principal,"  has 

been  compelled  to  pay,  may  require  the  others,  or  such 

A  iiniety  in  a  ^^  are  solvent,  to  contribute  so  as  to  equalize  the  loss. 

replevy  bond  is       ji  j^  not  even  alleged  that  Flynn  became  bound   in 

not  a    CO  surety      ...  .        .  °.  /.-i  ri 

with  a  surety  in  the  injunction  bond  at  the  request  of  either  ot  the  surc- 
bSnH,  and'u'not  ties  In  the  replevy  bond,  or  that  the  injunction  was 
biuon  u  h?^"'  obtained  at  their  instance  or  with  their  assent-     And  il 
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IS  certain  thai  it  operated  to  their  Injury  by  prolonging  Biak©i!i»bu«« 
their  responsibility  and  subjecting  thenn  to  hazard  from  t^ 

which  they  would  otherwise  have  been  relieved  by  the  Adm'stbatoh. 
sale  of  the  property  of  their  principal,  then  under  levy 
for  the  purpose.  There  U  no  pretence  for  saying  that 
Flynn  was  susety  for  them.  And  although  he  made 
himself  conditionally  responsible  for  the  same  debt  for 
which  they  were  bound,  yet,  as  his  obligation  is  condi- 
tional, while  theirs  is  direct,  as  his  obligation  is  more 
extensive  than  theirs,  as  it  was  entered  into  not  only 
after  the  date  of  theirs  but  obviously  in  aid  of  the  prin- 
cipal alone,  for  a  purpose  in  which  they  did  not  concur, 
and  with  the  probable  effect  of  injury  to  them,  he  can- 
not, as  we  think,  be  regarded  in  any  just  sense  as  a  co- 
surety with  them.  It  is  for  the  purpose  of  doing  equity 
that  the  chancellor  regards  all  persons  who  are  bound, 
though  by  different  instruments  executed  at  different 
times,  for  the  same  debt  or  duty  of  the  same  individu- 
als, as  co-sureties  bound  to  contribute  to  any  loss  which 
either  may  sustain.  The  facts  of  this  case  prove  that 
the  application  of  the  principle  here  would  be  inequi- 
table. But  the  particular  facts  of  this  case  are  not  nec- 
essary to  take  It  out  of  a  rule  which  might  otherwise 
embrace  it.  We  know  of  no  case  in  which,  on  the 
ground  either  of  contribution  among  co-sureties  or  of 
substitution  to  the  securities  of  the  creditor,  d  subse- 
quent surety  coming  in  aid  of  the  debtor  alone,  with- 
out the  request  or  concurrence  of  the  original  sureties, 
and  in  the  regular  course  of  the  remedy  for  coercing 
the  debt  from  him  alone,  or  for  the  purpose  of  obstruct- 
ing its  collection  by  his  own  separate  proceeding  and 
for  his  own  benefit,  has  obtained  in  equity  either  partial 
or  full  reimbursement  from  the  prior  sureties. 

On  the  contrary,  the  doctrine  established  by  the  ad-  On  ih«  eontrerr 
judged  cases,  and  as  we  think  in  conformity  with  the  has  a  HghuJ^bl 
true  principles  of  equity,  is  that,  if  under  such  circum-  fhi^riyht^of  tfat 
stances  the  prior  surety  is  compelled  to  pt^y  the  debts,  crcdiior  against 
he  thereby  becomes  entitled  by  substitution  to  the  rights  sarety  to  the  full 
of  the  creditor  against  the  subsequent  surety  to  the  h?may  b«T  ^^^ 
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BiivoBKBUBo  whole  extent  of  the  payment  made  and  of  the  obligR- 
oc  tion  of  the  subsequent  surety.     Which  precludes  all 

ApM'aTKATOH.  ,.jg|^t  Qn  ^he  part  of  the  subsequent  surety,  should  the 
Dfiied  to  pay.—  debts  be  coerced  from  him.  to  claim  reimbursement  from 
dock,  2  Veinon,  the  prior  surety.  The  cases  of  Parsons  vs  Briddockf 
2^b/moS!1o6;  (2  Vernon,  C03;)  Patterson  vs  Pope,  {5  Dana,  244;) 
I2lbid.j  1&1II15  vs  Bank  of  Kentucky,  (2  B.  Monroe,  305;)  Bo- 

hannon  vs  Combs,  (12  B.  Monroe;)  and  other  cases, 
establish  or  recognize  the  doctrine  above  stated,  and 
suiEciently  illustrate  the  principles  on  which  it  rests, 
and  its  applicability  to  the  present  case.  We  content 
ourselves,  therefore,  v^'ith  the  conclusion,  that  on  prin- 
ciple and  on  the  authority  of  the  cases  referred  to,  the 
complainant  was  entitled  to  nothing  against  either  of 
the  sureties  in  the  replevy  bond,  but  the  bill  as  to  thenri 
should  have  been  dismissed.  And,  as  there  appears  to 
have  been  no  necessity  for  bringing  the  executors  of 
David  Brandenburg  before  the  Court  for  the  purpose  of 
compelling  payment  of  the  sum  received  from  the  as- 
sets of  Tracy  on  account  of  this  debt,  and  which  the 
complainant  received  before  service  of  process,  the  cross 
errors  assigned  by  Flynn's  administrator  are  wholly 
unavailable. 

Wherefore,  on  the  writ  of  error  of  Joseph  Branden- 
burg, the  decree  is  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  bill  with  costs. 

Huston  Sp  Hanson  for  plaintifl*;  Smith  for  defendant* 
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Craig  vs  Gresham.  CnAHcttT. 

Ersoh  to  tbb  Rockcastls  Ciscvrr.  IhemkiT  J6, 

.  Sureties.  Can  78. 

Caiuf  JoiTiCB  StMpsov  delivered  the  opinion  of  the  Court. 

Two  questions  arise  in  the  case  presented  by  this     The  retnm'  ef 

,  iin  execution  «• 

record:  lainst    prineipal 

First:  Does  the  fact  that  an  execution  has  been  IssueH  pJoper/y/ilirrf/* 
and  returned  *no  property  found*  on  a  judgment,  where  «'««»".'•'  .':V«*^« 

,    r      .  .         .      .      ,  ,    .     ^   .        .  Iheplmn?  iff  from 

one  ot  the  defendants  is  prmcipalt  and  the  other  is  mere-  iHh   eoniiequi*nt 
ly  a  surety^  excuse  the  failure  of  the  creditor  to  sue  out  I?,re"!  i?he  fail 
another  execution,  during  a  period  of  more  than  seven  i^ecmion  vTihX 
years,  and   take  the  case  out  of  the  operation  of  the  "f^*"  y««"t  »«• 
statute  of  183S?    We  decide  that  it  does  not  have  that  oYlBzS.  ' 
effect*    It  does  not  come  within  the  excepted  cases 
mentioned  in  the  statute,  nor  is  there  any  good  reason 
why  it  should  have  the  effect  contended  for.     The  prin- 
cipal debtor  may  have  had  no  property  when  the  first 
execution  issued,  but  a  subsequent  execution  within  the 
prescribed  period,  if  issued,  might  have  been  satisfied, 
out  of  property  subsequently  acquired   by  him,  and 
thereby  relieved  the  surety  from  his  responsibility. 

Second:  Shortly  after  the  execution  upon  the  judg-  ?e^ncy "V'^e  mU 
ment  was  returned  *no  property  found,'  the  creditor  *>y  'he  creditor 

■  .1  .      1         1^.11    .        1  r  1.1.         t^    enforce    the 

exhibited  a  bill   in  chancery  to  enforce  a  vendor's  iien  Toodor'v  lien  to 

upon  a  tract  of  land,  and  in  ihat  way  to  obtain  satis-  which  if*re»Uied 

faction  of  the  judgment  at  law,  which  was  obtained  on  a'iecuton'cia^m! 

a  note* executed  for  the  purchase  money,  and  in  that  suit  eii,  eicnac  the 

in  chancery,  which  was  was  still  pending  when  this  suit  coiiseq:!enee  of 

was  tried,  the  principal  debtor  had  resisted  the  relief  Iurety*if*he  fti* 

prayed  for,  and  insisted  upon  a  recission  of  the  contract.  ***  ""•  °'*'  **•• 

r     J  ^  r  cntion  for  aoTen 

The  question  then  is,  whether  the  creditor,  in  conse-  yeai#,  under  the 
quence  of  the  pendency  of  the  chancery  suit,  and  the  re* 
sistance  made  by  the  purchaser  to  the  relief  sought  by 
bim«  is  excused  for  his  failure  to  sue  out  another  ezecu- 
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tion  upon  his  judgment  at  law.  By  the  provisions  of  the 
statute,  the  surety  is  discharged  when  seven  years  phaU 
have  elapsed  without  execution  upon  the  judgment,  un- 
less delayed  by  dilatory  proceedings  on  the  part  of  the 
defendants.  The  dilatory  proceedings  alluded  to,  are 
such  as  deprive  the  creditor  of  the  right  to  issue  an  ex- 
ecution upon  the  judgment.  If  such  right  exist,  not- 
withstanding a  controversy  may  be  pending  in  reference 
to  the  ultimate  liability  of  the  debtor  for  the  amount  of 
the  judgment  at  law,  still,  as  the  creditor  can  issue  an 
execution,  it  cannot  with  any  propriety  be  said  that  he 
is  delayed  in  having  execution  of  his  judgment  by  any 
dilatory  proceedings  on  the  part  of  the  defendants,  and 
the  statutory  bar  applies. 

Wherefore,  the  decree  of  the  Court  below  is  aifirmed. 

Lindsey  for  plaintiff;  Haley  for  defendant. 


Chancery.  Renfroe's  Heirs  vs  Taylor. 

December  17.  ErROR  TO  THE  MaDISON  CiRCITIT. 

Case  79.  Descents.    Dower.    Infants^  real  estate. 

Gbibp  Jvbticb  SiKpaoN  delivered  the  opimion  of  Uie  Court. 

Cftie  tuted  In  1833  John  Henfroe  died  intestate,  leaving  an  only 

child,  named  William,  who  was  an  infant,  and  who  sub* 
sequently  died  unmarried  and  without  issue,  before  he 
attained  the  age  of  twenty-one. 

John  Renfroe,  the  father,  at  the  time  of  his  death 
was  the  equitable  owner  of  a  tract  of  land  containing 
about  one  hundred  and  ten  acres,  the  legal  title  to 
which  was  i&  the  heirs  of  James  Haggin,  deceased. 
This  tract  of  land,  upon  the  death  of  the  father,  de- 
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sceaded  to  his  son  William,  who,  at  the  time  of  his 
death,  during  his  infancy,  had  a  mother,  but  neither 

brothers  nor  sisters,  living,  never  having  had  either  

brother  or  sister.  His  paternal  grandfather,  as  well  as 
hia  father's  brothers  and  sisters,  were  also  alive.  His 
mother,  with  whom  he  resided,  continued  in  the  posses- 
sion of  the  tract  of  land  during  his  life.  After  his  death, 
she  still  continued  in  the  possession  of  it  for  some  years, 
and  having  obtained  from  the  paternal  grandfather  of 
her  deceased  son  a  conveyance  of  all  his  right  and  title 
to  it,  she  subsequently,  in  conjunction  with  her  husband 
John  Land,  with  whom  she  bad  intermarried  after  the 
death  of  her  first  husband,  sold  and  conveyed  it  to 
Franklin  Taylor,  and  gave  him  the  possession  of  it. 

This  suit  in  chancery  was  .instituted  in  1S50  by  the 
brothers  and  sisters  of  John  Renfroe,  the  father,  assert- 
ing a  right  to  said  land,  as  the  heirs  at  law  of  the  in- 
fiint  William  Renfroe,  and  praying  a  decree  against 
Haggin's  heirs,  whom  they  made  defendants  for  a  title, 
and  against  the  widow  and  her  vendee,  Taylor,  for  the 
rents  and  profits  and  a  surrender  of  the  possession  of 
the  land. 

The  right  of  the  complainants  to  the  infant's  real  The  question  for 

*^jj  i_  .  #.11-.  .         decision,  &  «tal- 

estate  depends  upon  the  construction  of  the  5th  section  ute  on  which  it 
of  the  act  of  1794,  to  reduce  into  one  the  several  acts  ^*P*^''^'- 
directing  the  course  of  descents. — (1  Statute  Law^ 
563.)  In  that  statute  it  is  enacted  that  ''where  an  in- 
fant shall  die  without  issue,  having  title  to  any  real 
estate  of  inheritance,  derived  by  purchase  or  descent 
from  the  father,  the  mother  of  such  infant  shall  not  suc- 
ceed to,  nor  enjoy  the  same,  nor  any  part  thereof,  if 
there  be  living  any  brother  or  sister  of  such  infant,  or 
any  brother  or  sister  of  the  father,  or  any  lineal  de- 
scendant of  either  of  them,  saving,  however,  to  such 
mother  any  right  of  dower  which  she  may  have  in  the 
said  real  estate  of  inheritance." 

In  opposition  to  the  complainant's  right,  it  is  con- 
tended that  the  whole  effect  of  the  5th  section,  is  upon 
the  contingencies  mentioned,  to  exclude  the  mother,  a^ 
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Though  the  5th 
teeiionoftlifHcl 
or  1796  a  S:aL 
Law,  563.)  c)oe.<( 
Botfipressly  dc- 
cliire  that  the 
persons  therein 
named,  upon  the 
exclusion  of  ihe 
mother,  ibHll  in 
herii  ah  intaot's 
tohI  ediaie,  yel 
ii  iji  iiece.^dArily 
implied  ihii  the 
brothers  snd  siS' 
ters,  end  uihers 
nnmeH,  rlinll  in 
beiit  on  the  ex- 
clusion of  Ihe 
Boiher. 


heir,  and  the  estate  is  left  to  descend  aecordiog  to  the 
rules  of  inheritance  prescribed  by  the  atatute*  as  It 
v^ould  do  if  no  mother  was  living.  The  argument  is, 
that  this  section  does  not  decltire  who  is  to  inherit  the 
estate,  hut  only  excludes  the  mother,  and  as  it  fails  to 
designate  the  persons  to  whom  the  inheritance  is  to  be 
transmitted,  this  must  be  ascertained  by  reference  to 
the  other  sections  of  the  statute.  And  as  the  mother 
is  expressly  excluded,  the  estate  must  descend  as  if 
there  was  no  mother  nor  brother  nor  sister,  nor  their 
descendants,  and  under  the  7th  section  be  divided  into 
two  moieties,  one  of  which  will  go  to  the  paternal,  and 
the  other  to  the  maternal  kindred,  and  thai  as  in  this 
case  there  was  a  paternal  grandfather  living,  the  uncles 
and  aunts  on  the  father's  side  were  not  entitled  to  any 
part  of  the  inheritance. 

The  5th  section  of  the  statute  dons  not  expressly  de- 
clare that  the  persons  therein  named,  upon  the  exclu- 
elusion  of  the  mother,  shall  themselves  succeed  to  the 
inheritance,  but  such  seems  to  be  the  necessary  and  in- 
evitable implication  arising  out  of  its  provisions.  By 
the  rule  of  inheritance  adopted  by  the  Virginia  statute 
of  1785,  and  which,  with  the  exception  introduced  by 
the  5th  and  6th  sections,  is  the  rule  which  regulates  the 
transmission  of  real  estates  of  inheritance  under  our 
statute  of  1796,  tiie  mother  would  inherit  the  estate  in 
contest.  But  this  section  excludes  the  mother,  upon 
the  ground  that  the  son  derived  the  estate  from  the 
father.  Following  out  the  principle  upon  which  the 
exclusion  of  the  mother  is  founded,  the  estate,  in  the 
event  that  there  are  no  brothers  nor  sisters  of  tb6  in- 
fant, nor  their  descendants,  should  be  transmitted  to 
the  kindred  on  the  side  of  the  father.  The  brothers  and 
sisters  of  the  father  are  therefore  mentioned  as  the  per- 
sons who  are  to  exclude  the  mother,  and  must  necessa- 
rily be  regarded  as  being  substituted  in  her  place,  and 
entitled  to  the  estate,  which  would  have  passed  to  her, 
had  she  not  been  excluded.  The  interpretation  of  this 
SQCtioni  by  which  the  mother  is  excluded,  and  the  geo- 
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erel  rule  of  descents  estnblisbed  by  the  statute  is  up- 
plied  in  giving  direction  to  the  transmission  of  the 
infant's  estate,  would  defeat  the  operation  of  the  prin- 
ctpl^  upon  which  the  exclusion  of  the  mother  evidently 
rests.  One  moiety  of  the  estate  would  pass  to  the  ma- 
ternal kindred,  although  the  mother  herself  cannot  In- 
herit it,  and  she  would,  ullhough  living,  be  superseded, 
that\  moiety  of  the  estate  might  be  transmitted  to  kin- 
dred on  the  same  side,  that  were  more  remote.  Such 
a  result  was  not  contemplated  by  the  Legislature,  and 
would  be  entirely  inconsistent  with  the  object  and  de- 
sign intended  to  be  accomplished  by  the  exclusion  of 
the  mother.  As  the  estate  was  derived  from  the  father, 
the  design  was,  if  the  infant  died  without  issue,  leaving 
DO  brother  or  sister,  or  lineal  descendant  of  either,  to 
confine  the  succession  to  the  kindred  on  the  part  of  the 
father,  if  any  of  his  brothers  or  sisters,  or  any  lineal 
descendant  of  either  of  Ihem,  should  be  living.  This 
object  is  attained  by  the  construction  which  regards 
the  5th  section  as  virtually,  and  by  necessary  implica- 
tion, designating  the  persons  named  as  being  entitled  to 
the  succession;  and  this  construction  is  fortified  by  the 
consideration  that  no  other  part  of  the  statute  points 
out  the  direction  which  is  to  be  given  to  the  estate,  du- 
ring the  lifetime  of  the  mother,  for  it  is  only  where 
there  is  no  mother  living  that  it  directs  the  estate  to  be 
.  divided  into  two  moieties,  one  to  go  to  the  paternal  and 
the  other  to  the  maternal  kindred.  If  none  of  the  per- 
sons described  in  the  5th  section  are  alive,  and  capable 
to  take  the  inheritance  upon  the  death  of  the  infant, 
the  mother  is  not  excluded,  and  under  the  operation  of 
rules  of  descent  established  by  the  statute,  would  in- 
herit the  estate.  The  7th  section,  therefore,  which 
divides  the  estate. into  two  moieties,  and  directs  its  dis- 
position, can  have  no  efiect  or  operation  during  the 
lifetime  of  the  mother,  and  consequently  the  present 
case  is  not  provided  for  by  the  statute,  unless  the  5th 
section  itself  is  construed  as  directing  the  course  of  the 
descent  of  the  inherittDce,  and  as  transmitting  it  to  the 
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Rbspkob'i     brothers  and  sisters  of  the  father;  ancl^  such  is  the  coa- 

«•  struction  that  we  give  to  it. 

Tat  LOB.  ^  similar  construction  was  given  by  the  Supreme 

Court  of  the  State  of  Yirginiat  to  their  statutes  regu- 
lating descents,  in  the  case  of  Templeman\s  Steptm^ 
(1  Munfardf  339,)  in  which  the  same  question  was 
presented  and  considered,  having  arisen  upon  the  stat- 
ute of  1785  as  amended  by  the  statute  of  1790,  from 
which  latter  statute  the  5th  section  of  the  statute  of 
1796  seems  to  have  been  transcribed. 

The  same  construction  was  given  to  the  statute  by 
this  Court  in  the  case  of  Scroggin  vs  Allin^  ifc.f  (2  /.  /. 
Marshall^  466.)  But  as  the  decision  of  that  case  turned 
upon  the  question  of  the  chancellor's  jurisdiction,  and 
was  not  made  to  depend  upon  the  construction  of  the 
statute,  it  was  not  regarded,  in  the  argument  of  this 
case,  as  having  authoritatively  settled  the  question. 

But  in  the  case  of  GiWg  heirs  vs  Logan's  heirs f  (11 
B.  Monroe^  234,)  a  similar  construction  was  given  to 
the  6th  section  of  the  statute,  in  reference  to  the  real 
estate  of  an  infant,  derived  by  descent  from  the  mother, 
in  which  case  it  was  decided,  that  upon  the  death  of  the 
infant,  it  passed  by  descent  from  him  to  the  brothers 
and  sisters  of  his  mother,  and  his  relations  upon  his 
father's  side  were  not  entitled  to  any  part  of  it.    No 
argument,  it  is  true,  was  used  in  that  case,  to  prove  the 
correctness  of  the  construction  given  to  the  statute, 
but  its  construction  was  determined  as  if  its  meaning 
had  been  so  obvious  as  not  to  require  discussion,  and 
we  still  think  that  the  construction  is  proper,  and  that 
it  is  the  only  one  of  which  the  statute  is  reasonably  sus- 
ceptible. 
The  rootheT  u      Xhe  mother's  right  of  dower  in  the  infant's  estate  of 
ID  the  reel  eaute  inheritance,  derived  from  the  father,  is  expressly  saved 
■eeoded°rem  the  by  the  Statute.    The  complainants,  however,  contend* 
bl^edf  by 'h  "in«  ^^^  ^^  purchasing  and  obtaining  a  conveyance  to  the 
purehMed  fram  land  from  the  paternal  grandfather,  and  then  claiming 
oi  the  Infant,  up.  and  holding  it  as  her  own,  she  assumed  an  attitude  hos- 
2m  *Urtt«l*  iup-  til®  to  tl**  1*©'"  ^t  ^^^f  ^^^  ^^^  prf^liid^d  herself  from 
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asserting  a  claim  to  dower  in  the  land.    To  sustain  this     ^"u"^*  * 

position,  a  reference  is  made  to  the  principle  of  law  by  v« 

which,  when  the  widow  consents  lo  an  act  inconsistent       ^^^''^*' 

with  her  right  to  actual  endownent,  she  is  bound  by  posing  him  ti»  be 

her  consent,  and  barred  of  her  legal  title.    By  attend-  Neither  a  widow 

ing  to  the  doctrine  upon  this  subject,  however,  it  will  ^^^l  fo?*?eVii 

be  perceived  that  it  applies  to  cases  where  the  widow  ey'^^rihe^mJUr 

agrees  to  accept  an  interest  in  the  dowable  estate,  which  ■»on,  and  until 
•    .  ...         .1  1  .1  dower  be  auign* 

IS  mconststent  with  her  title  to  dower  in  that  estate,  as  ed. 

where  she  accepts  from  the  heir'a  lease  for  life  for  the 
whole  of  her  husband's  freehold  estate;  since,  in  such 
a  case,  she  cannot  claim  dower  out  of  the  estate,  with- 
out partially  defeating  the  lease,  she  will  be  barred  of 
her  dower.  But  here  the  widow  took  no  right  or  in-  i 
terest  in  the  estate  by  the  conveyance  from  the  pater-  | 
nal  grandfather,  and  therefore  done  no  act  inconsistent  | 
with  her  right  to  dower.  She  supposed  that  she  had 
obtained  the  title  from  the  person  who  was  heir  at  law, 
and  had  she  done  so,  her  right  to  dower  would  have 
merged  in  the  fee  simple  title.  But  her  mistake  cannot 
deprive  her  of  her  legal  right  to  dower,  inasmuch  as 
that  right  is  the  only  one  with  which  she  has  been  in. 
Tested.  And  as  her  husband  resided  upon  the  land  at 
the  time  of  his  death,  and  she  had  a  right  to  remain  In 
the  mansion  house,  and  retain  possession  of  the  planta- 
tion thereto  belonging,  rent  free,  until  dower  was  as- 
signed her.  we  are  of  opinion  that  she  is  not  only  entU 
<tled  to  dower,  but  that  she  has  a  right  to  retain  the 
premises  until  her  dower  was  assigned  her ;  and  as  the 
complainants,  who  are  the  heirs  at  law,  have  never  had 
her  dower  assigned,  nor  offered  to  do  it ;  that  neither 
her  nor  her  vendee  is  liable  for  any  rents. 

The  complainants  had  a  right  to  a  decree  against 
Haggin's  heirs  for  the  title.  The  bond  executed  by 
Haggin  states  that  the  purchaser  had  execnted  his 
notes  for  the  purchase  money.  As  the  notes  ai^  not 
produced,  and  more  than  twenty  years  have  elapsed 
since  the  sale  was  made  by  Haggin  we  regard  the  evi- 
dence  in  the  cause,  taken  in  connection  with  these  cir- 
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cQtnstQnces,  as  sufficient  to  prove  the  payment  of  the 
purchase  money. 

The  Circuit  Court  having  dismissed  the  complainants' 
bill,  the  decree  is  erroneous. 

Wherefore,  the  decree  is  reversed,  and  cause  remand- 
ed for  further  proceedings  consistent  with  this  opinion. 

Turner  for  plaintifis ;  Breck  and  Monroe  for  defend- 
ants. 


Assumpsit.       Northcut's  Administrator  vs  Wilkinson. 

Dec<m&«r  18.  APPEAL  FROM  THE  CaseT   CiRCUIT. 

Cast  80.      Assumpsit.  Limitation.  Executors  and  Administrators. 

CuiEF  JusTicB  SracpsoN  delivered  the  opinion  of  the  Court. 
Cam  tuted.         This  was  an  action  of  assumpsit  by  Wilkinson  against 
the  defendants,  as  administrators  de  bonis  non  with  the 
will  annexed  of  Archibald  Northcut,  deceased. 

The  action  was  brought  on  an  account  for  work  and 
labor  performed  by  the  plaintiff  for  the  defendant's  tes- 
tator in  his  lifetime. 

After  the  death  of  the  testator,  Sally  Northcut  qual- 
ified as  executrix  and  William  Northcut  as  executor  of 
his  last  will  and  testament.  They  both  died,  and  after 
their  death,  the  defendants  were  appointed  administra- 
tors de  bonis  non^  with  the  will  annexed. 

The  statute  of  limitations  was  plead  as  a  bar  to  the 
plaintifis*  action,  and  to  take  the  case  out  of  the  opera- 
tion of  the  statute,  he  rqlied  upon  a  promise  to  pay  the 
demandf  made  by  Sally  Northcut  the  executrix,  within 
five  years,  on  which  promise  one  of  the  counts  in  his 
declaration  was  founded* 
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The  question,  therefore,  presented  for  the  considera-     Nobthcut'i 
tion  of  the  Court  Is,  whether  the  proniise  relied  upon  9$  " 

was  sufficient  to  relieve  the  case  from  the  statutory  ^"'*'**^'^* 
bar.    The  question  was  decided  in  the  affirmative,  by 
the  Court  below,  and  we  are  of  opinion  the  decision 
was  correct. 

In  the  case  of  Hordes  adtninistraior  vs  Lee  et  a/.,  (4  ApromlMbvone 

Monroe^  36,)  it  was  held  that  a  promise  by  one  of  two  fh«*^debi  of  the 

administrators,  was  sufficient  to  take  the  case  out  of  ^JnV?o  do  aw^' 

the  statute,'and  to  maintain  the  action  against  boih  the  [^o  eftect  of  a 

,     .    .  m.       .  ...  1  .  buT  by  JImiiaiion 

administrators.   The  doctnne  is  based  upon  the  assump-  and  autboriKe  an 

tion  that  an  administrator  or  executor  represents  the  uvo^e^xarotoraor 

the  decedent  to  the  extent  of  the  assets  in  his  hands,  jJ'JcUon'afain^it 

and  that  a  promise  made  by  him,  in  his  representative  •"  fdiniuiairaior 

1111,.  ■  gm,  »<*  benig  non,  in 

capaetty,  to  pay  a  debt,  should  have  the  same  em^ct  as  caaaof  thadeaib 
if  it  had  been  made  by  the  intestate  or  testator  himself,  or  admin^trator! 
and  if  there  be  several,  that  they  represent  one  individ-  \\  ^q^*^\ 
ual  and  one  fund,  and  the  act  of  one  in  most  cases  is  429;   >!"ff^  •» 

,    ,  ,  «     ,,  I.im.278.) 

regarded  as  the  act  of  all. 

From  these  principles,  it  would  seem  necessarily  to 
result,  that  as  the  estate  was  made  liable  by  the  prom- 
ise  of  the  executrix  in  her  lifetime,  that  her  death  could 
not  affect  the  liability,  but  the  estate  unadministered 
would  remain  subject  to  the  demand  in  the  hands  of  the 
defendants  as  administrators  de  bonis  non. 

This  question  was  so  decided  by  the  Supreme  Court 
of  Massachusetts  in  the  case  of  Emmermm  vs  Thrnnp^ 
4m,  (16  Mast.  Rep.  439,)  and  the  doctrine  is  recognized 
as  correct  in  AngeU  on  Limitations,  278. 

Wherefore,  the  judgment  is  affirmed. 

Shuck  for  appellant ;  Fox  for  appellee. 

You  XII.  53 
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Ow.Petitoh  King  vs  Shanks. 

December  19.  ErROR  TO   THE   LiNCOLN   CiRCUIT. 

<^«*«81.  Slaves.    Case.    Bailment. 

JvD0s  Mabsqall  delivered  the  opinion  of  the  Court 

Case  itaied.  Xwib  petition  (filed  under  the  new  Code  of  Practice) 
claims  t<^  recover  from  Shanks  the  value  of  the  plain^ 
tiflpR  slave  Berry »  alleged  to  have  bee«  induced,  per- 
suaded  and  hired  by  the  defendunt,  withocit  the  author- 
ity or  permission  of  the  plaintiff,  to  ride  and  swini  the 
defendant's  horse  in  a  certain  deep  and  dangerous  pond, 
&c.,  whereby  the  slave  was  drowned.  The  answei  of 
the  defendant  denies  the  allegation  as  made,  but  says 
he  offered  to  give  Berry  twentj'-firc  cents  to  have  his 
horse  swum,  and  Berry  said  he  would  do  it  for  twentj^- 
five  cents,  and  some  one  present  remarked  that  Berry 
could  not  swim,  and  defendant  then  told  him  if  he  oould 
not  swim  n<>t  to  attempt  to  swim  his  horse;  but  the 
slave/ not  regarding  defendant's  command,  adarK>mtioii 
and  advice,  forced  the  horse  into  the  pond  and  atteinpt* 
«d»  without  the  direction  or  request  of  the  defendant,  to 
dock  the  horse,  and  in  doing  so  was  thrown, or  got  off 
the  horse,  and  was  drowaed.  The  defendant  also  states 
tliat  Berry  was  in  the  habit  of  hiring  bimself  to  do  y%h% 
<&c.,  and  also  of  trading  for  himself,  by  the  permissioQ 
of  his  master. 

The  affirmative  matter  of  the  answer  was  traversed 
by  the  plaintiff^  except  as  to  the  alleged  attempt  of 
Berry  to  duck  the  horse;  and  the  law  and  facts 
having  been  submitted  to  the  Judge,  he  was  of  the 
opinion  that  the  drowning  of  Berry  did  not  proceed 
immediately  from  the  inducement  held  out  by  Shanks 
for  him  to  swim  the  horse,  but  resulted  from  the  volun- 
tary attempt  of  Berry  to  duck  the  horse,  and  on  this 
ground  rendered  a  judgment  for  the  defendant. 
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The  evidence  conduced  to  prove  that  the  $hrt  Berry  KtR« 
had,  iwith  the  knowledge  of  the  plaintifiV  his  owaer,  Shames. 
made  some  trades  and  acquired  some  little  money  and  ~The  snbitnucr 
property,  there  being,  however^  no  direct  evidence  of  of  the  prooi. 
the  plaintifT'a  knowledge  of  these  facts.  There  is  no 
proof  that  he  had  heen  in  the  harbit  of  hiring  himself  to 
do  jobs,  &c.,  nor  of  any  single  act  of  that  kind.  But 
from  his  having  acquired  a  little  money,  &c.,  and  fromr 
his  alacrity  on  the  occasion  now  in  questiour  it  is  highly 
probable  that  he  had  done  little  services  for  a  compen- 
sation to  bimself^as  is  frequently  the  ease  with  slaves^ 
Whether  these  circumstances,  and  the  prevalence  of 
Bodji  a  practice  among  slaves,  would  be  saiScient  ground 
foi^nferriDg  that  he  had  a  general  license  from  his  mas- 
ter to  engage  in  these  Uttle  services  for  his  mvn  profit,, 
when  not  actually  employed  in  the  service  of  his  mas-^ 
tor,  it  is  not  necessary  to  inquire.  The  feci  that  he  had 
habitually,  or  even  occasionally,  undertaken  jobs  for 
his  own  profit,. without  spe(^al  license^or  indeed  at)  all,. 
is  itself  but  matter  of  inference*  His  master's  knowl- 
edge and  sanction  of  sucb  a  practice  is  only  to  bo  infer- 
red by  the  assumption  of.  the  first  inference*  And  even 
if  it  could  be  assumedr  upon  the  ground  of  these  vagoe 
inferences,  that  Berry's  master  allowed  him*  t&  engage 
in  little  services  of  an  ordinary  kind  for  his  own  profit, 
it  could  not  be  assumed,  in  the  absence  of  ali  proof  co 
the  subject^  that  Berry  had  any  license,  express  w  im* 
plied,  to  engage  even  on  Sunday,  which  was  the  day  on 
which  this  transaction  occurred,  in  services  of  an  extra- 
ordinary  and  hazardous  character.  It  is  in  proiof  that 
bis  OMSter  had  refused  to  hire  him  where  he  would  be 
exposed  to  water,  in  consequence  of  the  danger  of  his 
being  (jrowned.  And  it  cannot  be  safely  inferred,  that 
if  he  had  been  present,  he  would  have  consented  that 
Berry  should  ride  the  defendant's  horse  into  the  pond 
for  the  purpose  of  swimming  him.  On  the  contrary,  it 
may  be  assumed,  that  if  Berry  could  not  swir9  himself, 
his  master  would  qot  have  permitted  him  to  swim  the 
horse; 
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KiKo  Under  these  views,  we  are  of  opinion  that  the  hiring 

Shavks.  of  the  slave  Berry  to  ride  and  swim  his  horse  in  the 
From  the  fact  po^^d,  in  the  absence  and  without  the  permission  of  his 
thaiamaateroc  master,  was  an  illegal  and  wrongful  interference  with 
milled  hi*  eUve  and  Control  of  the  slave,  which,  being  itself  an  injury, 
own^PTofit,?t'caa  rendered  the  wiong  doer  liable  for  any  loss  which  may- 
ibat  he  oonaent^  ^®  properly  regarded  as  the  natural  and  proximate  con- 
ed that  he  should  stquence  of  the  illeffal  act.    The  answer  of  the  defen- 

engage    in    the        *  .        rr*  *         m        f  »•»»  .i- 

hazaidoua  enter-  dant  admits,  m  effect,  the  offer  of  a  reward  to  Berry  if 
min^  a^hoMf^  ^^  would  swim  the  horse,  or  the  acceptance  of  Berry's 
and  i»»«  •mpioy;  offer  to  do  it  for  twenty-five  cents.    We  deem  it  Im- 

ment  of  a  slave  .   ,     ,         -  ,       .i    .       •    . , 

in  snch  an  un-  material  therefore  to  detail  the  evidence  on  this  pomt, 
vroiiffuf  ^art^  further  than  to  say,  that  it  shows  that  the  defemlant 
Jiwon^  em.  took  hifl  horse  (then  about  two  years*  old)  to  the'ond 
Elrfof  a^rioas  ^^^  ^^^  purpose  of  being  swum,  that  he  mounted  him 
¥rhich  might  be  himself  for  the  purpose,  but  the  horse  proving  restive, 
nauirai  It  prox-  he  dismounted — that*  he  requested  another  person  a 
q?enee  )htt^i  Witness  on  the  trial,  to  ride  him  in,  but  after  at  first 
assenting  he  declined — and  that  the  defendant  after- 
wards offered  twelve  and  a  half  cents,  to  a  negro,  to 
swim  the  horse,  when  Berry  coming  up  about  this  time 
offered  to  do  it  for  35  cents,  to  which  the  defendant 
agreed.    This  was  hiring  and  inducing  the  slave  to  per- 
orm  or  attempt  to  perform  the  service. 

The  defendant  relies  upon  a  subsequent  counter- 
mand, upon  its  being  said  by  some  one,  that  Berry 
could  not  swim.  The  testimony  on  this  subject  is,  that 
upon  this  remark  being  made,  the  defendant  who  was 
then  in  the  pond  smimming  himself  said,  as  one  wit- 
ness who  was  on  the  shore  states  it;  **Berry  you  had 
better  not  come  in,'*  and  as  the  other  witness  who  was 
in  the  pond  with  him  states,  he  said  once  or  twice, 
**Berry  if  you  can't  smim  donH  come  in.''  On  which 
Berry  said  "you  only  want  to  save  the  quarter,  I  in- 
tend to  take  that  quarter,"  and  rode  in.  Shanks  making 
no  reply.  The  first  witness  states  that  Berry  said  be- 
fore he  rode  in,  that  he  was  In  the  habit  of  swimming. 
And  there  is  no  proof  that  he  could  not  swim.  Unless 
as  it  may  be  inferred  from  the  fact  and  manner  of  his 
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being  drowned,  which  cannot  outweigh  his  own  dc-  ^^^^ 
claration  and  his  alacrity  in  riding  the  horse  into  deep  SBAvit. 
water.  We  are  of  opinion  that  this  conversation  be-  " 
tween  the  defendant  and  Berry,  cannot  be  regarded  as 
a  reciMon  of  the  previous  hiring,  or  as  a  countermand 
•or  withdrawal  of  the  desire  and  implied  direction  that 
Berry  should  swim  the  horse.  It  was  either  mere  ad- 
vice or  at  most  a  countermand  upon  a  condition  the 
existence  of  which  is  not  proved,  which  referring  itself, 
as  it  did,  to  the  judgment  or  will  or  knowledge  of  Ber- 
ry himself,  who  had  already  shown  himself  willing 
to  incur  the  risk  of  the  desired  service,  left  it,  as  it  was 
'at  first,  at  his  option  whether  or  not  he  would  risk  the 
horse  in  for  *he  promised  reward.  The  defendant  did 
not,  by  this  advice  or  suggestion,  relieve  himself  from 
any  responsibility  that  might  arise  from  his  previous 
act.  If  he  had  any  reason  to  suppose  that  Berry  could 
not  swim,  it  was  his  duty  not  only  to  have  revoked  his 
offer  of  a  reward,  but  as  far  as  he  could,  to  have  pre- 
vented the  hazardous  attempt  which  his  offer  had  in- 
duced. 

The  second  witness,  above  referred  to,  who  was  m 
the  pond  with  or  near  the  defendant,  and  was  a  witness 
for  the  defence,  states  that,  as  Berry  started  in,  (after 
the  conversation  just  stated,)  he  said  twice,  "I  will 
duck  your  horse  for  you.*'  The  witness,  who  was  on 
the  shore  and  was  examined  by  the  plaintiff*,  states  that 
he  dfd  not  hear  anything  suid  about  ducking  the  horse. 
There  is  also  some  apparent  discrepancy  between  the 
statement  ^  of  these  witnesses  with  regard  to  the  im- 
mediate Circumstances  of  the  catastrophe.  The  plain^ 
tiff^s  witness  stated,  that  after  Berry  had  swum  the 
horse  about  thirty  yards,  he  pulled  him  round  by  one 
rein  of  the  bridle.  The  horse  sank  his  head  down, 
Berry  fell  over  the  horse's  head,  rose  once,  struggled 
awhile,  and  was  drowned.  The  other  witness  stated, 
that  after  Berry  had  swum  the  horse  a  few  steps,  he 
saw  him  jump  up  far  on  the  neck  of  the  horse,  almost  to 
his  head,  and  as  he  believed,  was  trying  to  dudt  the 


Digitized  by 


Google 


414  BBN  MONROE'S  REPORTS. 

^^'^  horse;  that  both  sank  together — the  horse  came  up  at 
SsAHfti.  oae  place,  and  the  boy  at  another;  that  Shanks  took 
off  his  life-preserver  and  threw  it  to  the  boy,  and  it  fall 
ne^r  him,  (as  to  which,  both  witnesses  concur,)  but 
.about' the  time  it  fell  the  boy  sank,  and  rose,  no  more ; 
that  he  and  Shanks  were  both  afraid  to  go  to  him,  and 
it  was  all  over  in  a  few  moments.  Tliis  witness  further 
said,  he  thought  at  first  the  slave  Berry  was  trying  to 
duck  the  horse,  but  afterwards  he  was  led  to  doubt»  aad 
said  the  boy  might  have  been  trying  to  save  himself. 

If  Shanks  heard  Berry  say  that  he  would  duok  his 
horse  for  bim,  and  understood  it  as  anything  but  a 
mere  joke^  or  idle  bravado,  his  failure  to  interpose  pe* 
remptorily  and  actively  to  put  a  stop  to  the  adventure, 
and  especially  if  be  supposed  Berry  could  not  swim, 
would  seem  to  implicate  him  absolutely  in  the  conse- 
quences af  the  attempt,  if  actually  made,  eve.n  if  he 
were  not  otherwise  involved,  in  whatever  consequences 
might  ensue  while  the  boy  was  engaged  in  performing 
bis  undertaking  of  swmiming  the  horse.  *  But  it  is  im- 
probable,  and  especially  if  the  boy  could  not  swim,  that 
he  should  have  actually  undertaken  the  perilous  feat  of 
ducking  the  horse.  And  comparing  the  statements  of 
the  two  witnesses,  we  are  inclined  lo  the  opinion  that 
that  the  casualty  occurred  not  from  an  attempt  to  duck 
the  horse,  but  from  imprudently  or  unskilfully  pulling 
him  round,  as  described  by  the  first  witness,  in  conae- 
quence  of  which  the  horse's  head  went  down  and  Berry 
fell  off.  And  even  if  he  could  swim,  he  may  have  beqn 
disabled  by  a  stroke  of  the  horse's  feet  while  under  the 
water.  It  is  not  proved  that  he  was  in  the  habit  of 
swimming  horses,  or  that  he  had  ever  swum  one  befora. 
On  the  other  hand,  it  is  proved  that  the  defendant's 
horse,  though  young,  was  gentle,  and  that  he  had  been 
swum  several  times  the  day  before. 

If  this  case  depended  upon  the  question  of  fact, 
whether  Berry  attempted  to  duck  the  horse  or  not,  we 
might  feel  some  difficulty  in  reversing  the  judgment,  on 
the  ground  that  the  Circuit  Judge  bad  come  to  an  im- 
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proper  conclusion  from  the  evidence.    Bot  as  the  second         ^^^^ 
witness  doubted  the  correctness  of  his  own  first  impres-       Sbakks. 
sions,  which  may  have  been  produced  by  hearing  Berry  — — 
say  he  would  duck  the  horse,  we  should  be  inclined  to 
the  opinion,  as  already  stated,  that  the  impressions  of 
the  first  witness,  who  stood  upon  the  shore,  were  prob* 
ably  most  correct.    We  are  of  opinion,  however,  that 
the  case  does  not  depend  upon  thia  fact,  unless  upon 
the  ground,  which  we  reject,  that  the  defendant,  hav* 
ing  heard  and  believed  the  threat  of  ducking  the  horse, 
had  reason  to  apprehend  such  an  attempt,  and  shoula 
have  prevented  it.    We  put  the  case  upon  the  broader 
ground,  that  the  defendant  having,  without  the  consent 
or  authority  of  the  plaintiff,  and  for  his  own  amusement 
or  benefit,  employed  the  slave  of  the  plaintiff  in  an  un« 
dertaking  obviously  hazardous,  thereby  took  upon  him* 
self  the  risk  incident  to  the  service,  and  made  himself  ' 
responsible  for  any  Injury  which  the  slave  might  sustain 
while  engaged  in  the  undertakinjg  and  rationally  attrib* 
utable  to  it,  though  the  injury  might  proceed  immedi- 
ately from  his  own  willfullness  or  want  of  skill,  and 
thus  be  attributable  to  more  than  one  cause.   - 

The  case,  stripped  of  the  immaterial  circumstances  pio^"^hJ**uT« 
relied  on,  is  simply  this — that  the  defendant  wrongfully,  jLi^dons'  lm$u 
but  without  intention  or  expectation  of  evil  consequen-  »cf«,     without 
ces,  employed  the  plaintiflT^s  slave  in  the  hazardous  un«  ihe  owner  it  lla- 
dertaktng  of  swimming  the  defendant's  horse  in  a  deep  {ht/^miy^  aim* 
pond,  and  that  while  engaged  in  this  undertaking  tha  |^^^^j|j  hJk**of 
slave,  either  In  a  rash  attempt  to  duck  the  horse,  of  •WW  in  the  tintj 
whidi  It  is  uncertain  whether  the  defendant  had  or  had  the  iojary. 
not  notice,  or  from  other  imprudence,  or  from  careless- 
ness or  want  of  skill,  was  drowned.    It  is  not  necessay 
that  the  death  of  the  slave,  which  was  the  damage  to 
the  platntiflT,  should  have  proceeded  immediately  or  ne- 
cessarily from  the  inducement  held  out  by  the  defend- 
ant for  the  undertaking  of  the  slave,  or  that  it  should 
fa^ve  been  produced  immediately  by  the  first  act  to  be 
dtoe  in  the  course  of  the  undertaking,  which  was  the 
mounting  of  the  horse.    The  inducement  offered,  and 
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Km*  .       the  injurious  act  of  the  defendant,  extended  to  the 
BvAvxs.       'whole  undertaking  of  swimming  the  horse,  as  long  as 
'  it  was  permitted  to  be  continued  under  the  employ- 

*ment  of  the  slave  by  the  defendant;  and  the  drowning, 
though  not  the  necessary  or  expected  consequence  of 
the  employment  and  undertaking,  was  directly  attribu- 
table to  them,  though  another  cause,  immediately  con- 
nected with  them,  may  also  have  co-operated  in  pro- 
ducing it.  And  the  consequence  thus  connected  with 
the  wrongful  act  of  the  defendant  having  in  fact  occur- 
red during  the  countenance  of  that  act,  it  was  suffi- 
ciently .proximate  to  render  him  liable. 

In  the  case  of  Stravobridge  vs  Turner^  4^.,  (9  Louis* 

iana  Reports^  213,)  where  the  owners  of  a  steamboat 

suffered  the  captain  to  employ  a  slave  as  a  hand  on 

board,  without  the  authority  or  consent  of  his  master, 

and  the  master  hearing  that  his  slave  was  on  the  boat^ 

"Went  there  to  arrest  him,  and  the  slave,  in  endeavoring 

to  escape,  jumped^  or  fell  overboard,  and  was  drowned, 

at  was  held  that  the  owner  was  entitled  to  recover  the 

value  of  the  slave  on  the  ground  of  the  illegal  einploy- 

ment  by  the  captain. 

piof.*  "l^^B]^'^      In  the  case  of  McDaniel  vs  Emanuel,  (2  RichardmCs 

iitoVib*c*owS"  ^'  ^^*  Reports,  45S,)  the  plaintiff's  slave  having  been 

cr,  u  liable  for  received  and  used  as  a  hand  on  board  of  a  steamboat* 

«tov6,evenwiih-  against  the  consent  of  his  master,  and  having  been 

Jondupt^or  Till  knocked  overboard  and  drowned,  while  the  boat  was 

\%%u£rSwn*\  '^^'"K  turned  under  the  direction  of  the  captain,  the 

8.  CaToiiua^'  owners  of  the  boat  were  held  liable  for  the  loss.    In 

^fiihiy  Gray,  the  opinion  of  the  Court,  it  is  said  that  if  the  slave  was 

whm  ihe^tUve  retained  and  used,  without  the  consent  of  his  roaster,  < 

75*  *!J^U!!f  !-  the  defendant  was  liable  for  the  loss,  even  without  wil- 

nae    a  rac6   in 

vhich  he  vu  {\^  misconduct  or  culpable  negligence  on  the  part  of 
tbe tame parpoTt  the  captain;  that  sucii  unqualified  liability  for  the  coQ- 
^^kJcar^iia  Sequences  of  interfering  with  and  using  the  property  of 
^^'tV^^Sv  *oother,  was  decided  in  the  case  of  Wrigkt  vs  Gray, 
Stokirra  Lai  (2  Raff.  464,)  where  Gray  was  held  liable  for  having 
^'^   *  induced  the  plaintiff's  slave  to  ride  a  race,  in  doing 


Digitized  by 


Google 


WINTBR  TERM.  1851.  «XT 


which  he  was  killed,  nnd  that  this  rule  of  strict  ac-         ^'*^ 
eoU'>tability  applied  emphatically  to  slaves.  Bbaiiih. 

•  In  Duncan  vj*  Rftiiroad  Company  {2d  Richardson^s 
Reports,  613)  ihe  Railroad  Company  had  hired  the  plain- 
tiff's slave  under  the  agreement  that  he  should  not  be  em- 
ployed on  the  cars  or  locomotives,  but  that  he  might  be 
carried  on  the  cars  or  locomotives  from  one  place  to 
another,  on  the  rnilroa-l  where  his  services  might  be 
required.  The  slave  with  the  knowledge  of  the  con» 
doctor,  went  on  the  cars,  and  was  carried  beyond  the 
place  at' which  his  services  were  that  day  required,  and 
being  on  the  tender,  jumped  off  while  the  locomotive 
was  moving  on  with  its  usual  speed,  and  having  jump- 
ed into  sort  sand  fell  back  and  was  crushed  to  death  by 
the  cars  running  over  him,  before  they  could  he  stop* 
^ped.  The  company  was  held  liable  on  the  ground  that 
they  were  by  their  agent  conveying  the  slave  in  their 
locomotive  against  and  contrary  to  their  contract  with 
his  master.  *4n  such  a  case  (says  the  Court,)  it  is  in 
vain  to  say  that  the  slave  was  a  moral  agent  capable 
<^  wrong  as  well  as  of  right  action,  and  that  he  kill* 
ed  himself  by  jumping  off  when  he  ought  not." 

In  the  case  of  Harrison  vs  {Beckky^  Slrobh^irVs  Law 
ReportSf  of  South  CaroHna,  page  525,)  the  defendant 
had  sold  a  gallon  and  a  quart  of  whisky  to  the  plaintiffs 
slave  who  left  the  shop  without  drinking  any,  and  star* 
ted  to  go  to  his  masters.  He  became  intoxicated  on 
the  way,  and  the  next  morning,  the  night  having  been 
misty  and  cold,  be  was  found  dead.  The  evidence  con- 
duced to  prove  that  he  died  from  drunkenness  and  ex- 
posure. The  act  of  selling  the  liquor  to  the  slave  hav* 
iDg  been  wrongful  and  illegal,  the  judge  left  it  to  the 
jury  to  decide  whether  the  drinking,  intoxication,  ex- 
posure and  death,  were  the  natural  and  probable  con- 
sequences of  that  wrongful  act,* holding  that  if  they 
were  the  defendant  was  answerable  for  the  value  of 
the  slave.  The  jury  found  for  plaintiff  $650,  and  the 
Court  of  error  was  of  opinion  that  the  damages  were 
oof  too  remote.  In  the  argument  o(  the  case  just  dted. 
You  Xil.  53 
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Kv<t  the  eodnse)  stnted  a  great  nurfiber  of  adjudged  itnuen  in 
fBAKKt,  Illustration  of  the  connection  which  must  subatst  be* 
'"'~*"~'"*"^  Iween  the  wrongful  act  and  the  dannage  which  ensued,  # 
in  order  to  render  the  wrong-doer  responsible.  And 
the  Court,  in  deciding  the  case,  laid  down  the  distinc* 
titm  ''between  cases  where  the  damage  en$:uea  whilst 
the  injurious  act  is  continued  in  operation  and  force*  and 
those  where  the  damage  follows  after  the  act  has  cetis* 
ed.  In  the  former  class  (say  the  Court)  were  the  crsea 
of  Wrigkt  vs  Chay,  (i  Bay,  464,)  and  all  the  cases 
which  have  been  cited  or  supposed,  ot  slaves  put,  with* 
-out  the  permission  of  the  owners,  on  race  horses,  in 
steamUmts,  and  on  railroads-r— those  of  property  in* 
jured  during  a  deviation  from  the  course  which  was 
prescribed  concerning  it^  (6  Bingh.  716,)  and  in  general 
all  cases  where  unexpected  damage  was  done,  whilst  * 
an  unauthorized  interference  with  another's  rights  last- 
ed. Hence  it  is  usuaily  of  small  moment  to  inquire 
whether  the  dnmage  was  the  natural  consequence  of 
the  injury,  because  the  immediate  connexion  between 
the  wrongful  act  and  the  damage  sustained,  shows  that 
the  damage,  however  extraordinary,  has  actually  re« 
suited  directly  from  the  injury." 

In  the  case  of  the  Railroad  Company  vs  Kidd^  deci« 
•ded  by  this  Court,  (7  2>a»ff,24i,)  Kidd  brought  an  action 
of  trover  against  the  Company  to  recover  the  value  of  his 
slave,  who, on  t:>unday  had,  without  the  knowledge  of  the 
agent  or  conductor,  (as  seems  to  have  been  assumed,)  got 
on  the  cars,  which  were  going  out  a  few  miles  from  Lex- 
ington, to  return  on  the  same  day.  On  the  trip  out,  the 
conductor  discovered  that  he  was  on  the  car,  but  did 
not  order  him  off.  Atterwards,  under  circumstances 
not  necessary  to  he  here  stated,  upon  the  conductor's 
exclaiming,  **  Boy's,  let  us  get  down  and  stop  the  cars,**  , 
this  slave,  with  the  others,  jumped  off,  and  being  inex* 
perienced,  fell,  and  was  crushed  so  that  he  died.  In 
animadverting  upon  the  instructions  given  and  refused 
to  by  the  Circuit  Court,  this  Court  said,  **  We  cannot 
adttU  that,  if  neither  the  Conopaoy  aor.  its  ageot  teft* 
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couraged  or  permitted  Phflip  (the  slave)  to  get  en  the        'KtiM 
car«  nor  knew  that  he  was  on  it  until  the  train  had       Shamcv. 
gone  some  mile«  from  Lexington,  the  simple  omission  ' 

to  force  him  ofl*,  (he  instant  he  was  discott^rpd  by  the 
agents  was,  per  «,  a  conversion  of  him,  in  jndgment 
of  law,  to  the  use  of  the  Company."  And  again  the 
Court  SBV,  "According  to  the  facts  hypothelicnily  as- 
sumed in  each  of  the  instructions,  (which  had  been  ask- 
ed by  the  defendants  and  refused)  the  milroad  agent 
exercised  no  dominion  over  Philip— claimed  no  interest 
in  him  or  his  services — nor  either  did  anything,  or  tailed 
to  do  anything,  whereby  he  negatived  the  right  of  the 
owner,- or  which  was  inconsistent  with  any  such  right;'* 
It  was  decided  thnt  the  Circuit  Court  had  erred  in  giv- 
ing and  refusing  instructions,  and  on  that  ground  the 
judgment  which  Kidd  had  recovered  was  reversed  and 
the  cause  remanded  for  a  new  trial. 

But  as  the  whole  reasoning  and  conclusions  of  this 
Court^were  based  upon  the  assumption  that  no  domin- 
ion or  cimtrf>l  had  been  assumed  over  the  slave,  and  * 
nothing  done  negatively  or  inconsistent  with,  the  rights 
of  the  owner,  the  evident  implication  Is,  that  If  there 
had  been  a  wrongful  assumption  of  dominion  or  con- 
trol, or  any  violation  of  the  rights  of  the  owner,  the 
Company  would  have  been  held  liable  for  the  conse- 
quences which  ensued  during  the  continunnce  of  such 
wrongful  act.  So  in  the  case  of  Bosworth  rs  Brandf 
(1  DanCf  377,)  where  Bosworth  had  permitted  his 
slaves  to  give  an  entertainment  on  his  premises,  where 
other  slaves  of  the  neighborhood  assembled  and  were 
permitted  to  remain  in  violation  of  law,  and  upon  the 
slaves  attempting  to  escape,  when  a  patrolling  party 
surrounded  the  house,  one  of  the  patrol  wantonly  fired 
among  them  and  killed  the  slave  of  Brand,  the  judg- 
ment which  Brand  had  obtained  was  reversed.  But  it 
was  OD  the  ground,  that  although  there  was  no  alleged 
act  on  the  part  of  the  defendant,  there  was  no  illegal 
assomption  of  control  over  the  slave,  and  that  the  dam* 
ago  wlitch  h|ui  ensued  vvas  too  remote*  and  was  n^tp 


Digitized  by 


Google 


»  BEN.  H0KR0E*8  REPORTS. 

Kty«  properly  speaking,  caused  hy  the  illegal  act.  In  the 
««Aitn.  opinion  in  that  case,  the  following  language  is  used: 
"  **And  here,  in  the  not  attending  to  the  important  dis- 

trnction  between  the  assumption  and  Don-as6umption  of 
legal  control^  lies  the  fallacy  of  the  argument  of  the 
learned  counsel  in  favor  of  the  verdict,  and  exists  the 
want  of  analogy  between  this  case  and  all  or  most  c{ 
those  to  which  he  attempted  to  liken  It," 

The  cose  of  Swigtf^  vs  Graham^  (7  B,  Monroe^  CCl,) 
went  upon  the  ground  that  the  plaintiiT's  slave  being 
hired  by  his  owner  as  a  hand  on  a  steamboit,  was  sub- 
ject to  the  risks  ordinary  and  extraordinary  of  that  ser* 
vice,  and  that  he  being  drowned  in  that  service,  the 
owners  of  the  boat  were  responsible  only  ibr  miscon* 
duct  or  culpable  negligence.  The  case  of  HauJnns  vs 
Phyihian^  (S  B.  Manf^oe^  515,)  was  also  a  case  of  baiU 
ment,  but  it  seems  to  be  asserted  that  Bacon,  who  wa» 
not  a  bailee,  was  liable  for  the  loss  of  the  slave,  conse- 
quent upon  his  putting  the  slave  upon  his  horse,  know* 
tog  at  the  time  that  he  was  vicious  and  unmanageable. 

It  may  be  impossible  to  express  rn  general  terms  the 
precise  relation  which  should  exiat  between  an  illegal 
»ct  and  the  ensuing  damage,  in  order  to  throw  the  re* 
sponsibility  on  the  wrong*doer.  But  upon  the  author* 
ity  of  the  cases  which  have  been  referred  to,  and  in 
view  of  all  the  principlea  which  occur  to  us  as  applica* 
ble  to  the  subject,  we  conclude  that  the  defendant  hav* 
Ing  illegally  and  in  violation  of  the  rights  of  the  plain* 
tiff  employed  Berry  in  the  dangerous  service  of  swim- 
ming bis  horse,  though  he  might  uot  have  been  liable  if 
•ome  one  on  shore  bad  shot  Berry  while  in  this  service, 
be  Is  liable  for  a  casualty  incident  to  the  nature  of  the 
service ;  and  that  so  far  as  its  happening  or  not  happen* 
Ing  n>ny  have  depended  upon  the  skill  or  care  €tr  pru- 
dence of  Berry,  or  his  want  of  these  qualities,  the  risk 
was  taken  by  the  defendant,  who  employed  him.  These 
circumstances  could  only  delermine  the  degree  of  has* 
ard  incurred  by  the  service,  to  which  the  peril  of  being 
drownedt  however  skillful  a  person  may  be  io  swim* 
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'fning,  i.^  >in  incident.  That  the (lefendnut  did  not  n^icer* 
t<aii)  the  facts  wjlh  re^anl  ui  Benj 's  skill,  while  it  may 
show  that  he  con$id(*red  that  there  was  no  danger* 
s'lowd  alio  that  he  deemed  the  particular  facts  immate- 
rial. And  we  think  he  stood  in  eflect  as  an  insurer 
against  tiie  loss  of  Berry  by  drowning  while  engaged 
in  the  service  in  which  hf  Iwid  employed* 

Wherefore*  the  judgment  is  reversedr  and  the  cause 
remanded  for  a  new  triaU  in  conformity  with  the  prio- 
ciples  of  this  opinion,    - 

Bellf  BaUinger  and  Vamon  for  plaintrff;  Hofi^lan  for 
defeudaat. 


VB 


Miller  vs  Yocunr. 
Ekrou  to  toe  WAsniNOTON  Cittcvrr. 

Appeals.  Jurisdiction. 
JoB»»  El  1 8  delivered  tbe  opinion  of  the  CoqiL 

Trk  pla4ntifr  in  error  sued:  the  defendant  before  a 
justice  of  the  peacerfor  sixteen  dollars  due  by  aceauflt* 
and  recovered  a  judgment  for  one  dollar  and  ten  cents, 
with  interest.  Not  being  satisfied  with  this  judgment, 
he  appealed  to  the  County  Courtr  where  his  appeal  was 
ordered  to  be  disRHssedr  aud  he  has  appealed  to  this 
Court. 

Although  appeah  or  writs  ef  efror  caaaot  be  pros- 
ecuted to  this  Court,  from  judgments  of  tbe  County 
Courts  affirming  or  reversing  tiie  judgments  rendered 
by  justices  of  the  peace,  (I  Stat.  Law^  133r)  yet,  from 
an  order  or  judgment  of  such  Court,  not  affirming  or 
reversing  the  magistrate's  judgment,  but  dismissliig  an 


ArraALr 

Dtumhtf  I9r 
CaseBUr 

Cete  sutedr 


Afpeeto'or'irrlcs: 
ot  enor  cailnot 
be  fim«aottt%4  to 
the  Court  of  Ap« 
pe'iN,  Itom  jtidf* 
mniu  of  the 
I  fMint>  Cottit  ^f' 
fi'mitt^  or  ri.«r« 
dng  jadtmeoi* 
leoiered  by  jve« 
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'  Mir.ttt       appeal  therefrom,  an  nppeal  will  Vie  to  this  Court.    An 
,      YocuM.        order  to  dismiss  rq  i\ppe»\^  neither  reverses  or  affirms 
^j     [J7e  ^^^  judgment  of  the  justice,  but  refuses  to  do  either. 


1U"«S 


Lw,*'i3V)%"«t  ^^'^  **  therefore  not  embraced  by  the  terms  of  thestat* 
appeniH  or  wrhi  ute  above  referred   to.     The  law  has  bet»n  so  ruled  by 

of  erroi  will  be      ,  .      ^  .         ,  n    r*  ^       ,  .^^    .\ 

from  jM^i^m^nts  this  Court,  m  the  cases  of  Evans  vs  Sanders,  (10  jB. 
pi;T!h^'r/frVm-  Monroe,  292,)  and  Waggoner  vs  Higfibaugh,  (ib.  19(i;) 
292-*li>  ^96  )°*'  therefore  the  appeal  to  this  Court,  in  this  and  like  cases, 
will  be  entertained.  Then  did  (he  County  Court  err  in 
dismi:$sing  the  plaintiff 's  appeal,  and  in  refusing  to  take 
jurisdiction  of  his  case?  The  ground  taken  by  defend* 
ant  in  error  is,  that  inasmuch  as  the  judgment  of  the 
justice  was  in  favor  of  the  plaintiiT,  although  for  a  much 
smaller  amount  than  demanded  by  the  warrant ;  or  in 
other  wovds,  as  the  judgment  was  not  against  the 
plaintiff,  and  not  in  favor  of  the  defendant,  the  piaintiff 
has  no  right  to  appeal  to  the  County  Court,  or  to  any 
other  Court,  by  virtue  of  any  statute  in  force  in  the 
State.  So  that  in  this  view,  if  there  be  a  judgment 
rendered  by  a  justice,  in  favor  of  the  plaintiff,  for  any 
sum  however  inconsiderable,  and  though  he  may  be 
thereby  unjustly  refused  nearly  the  whole  amount  of 
his  demands  against  the  defendant,  yet  he  r.ould  not 
appeal  to  the  County  Court,  though  the  sum  demanded 
be  under  five  pounds. 
w^Sl\*i"bi7o^e  \  ^"^^  consequence,  however,  cannot  result  from  the 
{unic-e,  drnt.Ki.  acts  of  1796  and  of  1800,  (2  Stat.  Law,  887-889,)  whea 

lug  moie  ihan  26        ,  .  .  ,    "-  ,  i  ,  . 

■hillings and  te^a  taken  m  conuexion,  and  reasonably  and  properly  coo* 

<h  SbialniSs judj!  strued,  so  as  to  give  effect  to  the  intention  of  the  Legis- 

SaS^  that  ium-  '«^t«^«-    The  act  of  1796  deprives  the  defendant  ouly  of 

ciaiined,may  ap.  the  right  to  appeal  to  the  County  Court,  where  the  sum 

ty Court:  ci Stat,  recovered  does  not  exceed  twenty-five  shillings;  if  it 

vscibucVmanM  exceeded  that  sum,  the  defendant  could  appeal.    Tbo 

'vbicTVi  ^^  ^^^  ^^  ^^^  provides,  that  if  the  judgment  of  a  justice  is 

^?^^'»  i*2i)     given  against  the  plaint^f,  be  shall  have  a  right  to  ao 

appeal  also,  provided  the  sum  demanded  by  him  is  of 

the  value  of  twenty-five  shillings,  (2  Stat.  Luw^  889.) 

The  obvious  meaning  of  which  is,  that  if  his  demand  is 

disaUowed  by  the  sam  of  twenty-five  shillinga  or  more. 
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he  may  appenl  to  the  County  Court,  (if  the  whole  sum        Millh 

demanded  by  him  does  not  exceed  five  pounds,)  although        Yocum. 

he  may  have  a  judgment  for  a  small  fraction  of  his  de- 

mand,  such   judgment  is  in  substance  and   virtually  / 

against  the  plaintiflf  for  the  amount  demanded  by  him 

over  and  above  the  sum  adjudged  to  him,  and  to  that 

extent  is  within  the  meaning  of  the  statute  a  judgment 

against  the  plaintiff;  and  if  the  sum  thus  disallowed 

the  plaintiff  in  the  judgment  of  the  magistrate,  exceeds 

the  sum  of  twenty.fivc  shillings,  and  the  whole  sum.  *  ' 

demanded  does  not  exceed  five  pounds,  he  has  a  right 

to  appeal  to  the  County  Court,  and  that  Court  is  bound 

to  hear  and  determine  the  same  upon  the  merits  of  the 

case. 

This  construction  of  the  acts  referred  to  is  sustained 
substantially  by  the  former  opinions  bf  this  Court,  pro- 
nounced in  the  cases  of '  Mills  vs  Couchman^  (4  /.  /. 
Marshall,  242,)  and  of  Vance  vs  Cox,  (2  Dana,  152.) 
The  principle  decided  in  these  cases  is,  that  where  ap- 
peals and  writs  of  error  are  allowed  as  dependent  upon 
the  amount  in  contest,  that  then  the  sum  demanded, 
and  not  the  amount  for  which  judgment  has  been  ren- 
dered, determines  the  question  as  to  whether  an  appeal 
or  writ  of  error  may  be  prosecuted,  and  in  what  Court 
il  may  be  done.  In  this  case,  then,  if  by  the  judgment 
of  the  justice  the  plaintiff  has  lost  twenty-five  shillings 
or  more  of  his  demand,  though  that  judgment  gave  him 
a  small  fraction  thereof,  yet,  as  the  amount  demanded, 
and  not  the  sum  recovered,  determines  the  right  of  ap- 
peal; and  as  appeals  lie  to  the  County  Court,  where 
the  amount  in  contest  does  not  exceed  five  pounds  and 
does  exceed  twentj^-five  shillings,  therefore  the  appeal 
in  the  case  in  question  was  well  taken  to  the  County 
Court* 

Wherefore,  the  judgment  of  the  County  Court,  dis- 
missing the  appeal,  is  reversed,  and  the  cause  remanded, 
with  direction  to  that  Court  to  hear  the  appeal,  give 
the  parties  a  trial  of  the  case  upon  its  merits,  and  for 
further  proceedings. 

Harlan  for  plaintiff;   W.  E.  Riley  for  defendant. 
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COAKCKKT. 

I^4umb4r  20l 

Com  83. 


The  lUtnle  of 
1838,  (3  StatuU 
Law,  35,)  givinif 
the  right  to  as* 
•ign  eroB«  nrrori 
withoat  prosecu- 
llof  t  crow  ap- 
peal Of  suing  out 
a  writ  of  error, 
does  not  deprive 
the  party  who 
niNjr  lail  to  as- 
sign  rross  errors 
or  prosecute  a 
cross  appeal, 
from  prosecn- 
tipg  a  writ  of  er* 
ror  after  an  affir- 
mance upon  the 
appeal  oi  writ  ol 
•rr(  r  of  the  oth- 
er party 


Wickliflb  V8  Buckman. 
Ebror  to  the  Wasrinotok  Circuit. 
Appeals  and  writs  of  error.   Injunction.   Damages. 
CiiiBr  JosTicB  Simpson  delivprrd  the  opinion  of  the  Court. 

BvcKHAV  exhibited  his  bill  in  chancery  ngainst  Wick* 
lifie*  and  obtained  an  injunction  to  prevent  the  latter 
from  collecting  s^ome  judgtneut:t  at  law  he  hsd  recov* 
ered  ngainst  hirn« 

The  cause  was  tried,  and  by  a  decree  of  the  Circuit 
Court,  the  complainant's  bill  was  dismissed  and  his  in- 
junction dissolved,  but  without  damages.  Buckmaa 
appealed  to  this  Court,  and  the  decree  was  affirmed. 

This  writ  of  error  is  now  prosecuted  by  Wicklifle,  to 
reverse  the  decree  of  the  Circuit  Court,  bet^use  it  did 
not  require  the  complainant  to  pay  to  him  ten  per  cen* 
turn  damages  on  the  amount  of  the  judgments  at  law, 
which  had  been  enjoined. 

The  first  question  to  be  determined  by  the  Court  is, 
whether,  since  the  passage  of  the  act  of  l^3S,  (3  Stat. 
LaWf  35,)  allowing  the  appellee,  or  defendant  in  error, 
to  assign  cross  errors,  without  prosecuting  a  cross 
appeal  or  suing  out  a  writ  of  error,  he  may,  although 
he  fails  to  avail  himself  of  the  right  which  that  statute 
gives  to  him,  still  prosecute  a  writ  of  error  to  reverse 
the  decree  after  it  has  been  affirmed. 

Previous  to  the  passage  of  the  statute,  the  appellee, 
or  defendant  in  error,  had  no  right  to  object  to  the  de* 
cree;  but  if  the  errors  complained  of  were  not  injuri* 
ous  to  the  appellant,  or  the  plaintiff  in  error,  the  decree 
was  affirmed,  and  the  defendant  in  error  was  then 
allowed  to  prosecute  his  writ  for  the  correction  of  any 
errors  in  the  decree  that  were  to  his  piejudice. 

The  statute  gives  him  the  right  to  assign  cross  errors, 
but  does  not  deprive  him  of  the  right  that  belonged  to 
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hjm  at  the  time  of  Its  passage,  to  prosecute  a  writ  of  WicitiiFrt 
error,  nfter  an  affirmance,  for  the  correction  of  the  de-  Buckman. 
cree,  so  far  us  it  may  be  injurious  to  him.    The  right  ' 

given  by  the  statute  is  merely  cumulative,  and  a  failure 
to  exercise  it,  does  not  take  away  the  previously  exist- 
ing right.  The  defendant  in  error  has  the  option  to 
proceed  in  either  way,  and  unless  he  makes  his  objec- 
tions to  the  decree,  by  the  assignment  of  cross  errors, 
ha  can,  if  the  decree  be  affirmed,  subsequently  prose- 
cute his  writ  of  error.  It  might  have  been  good  policy 
for  the  Legislature,  when  the  assignment  of  cross  errors 
was  allowed,  to  havd  taken  away  the  right  of  the  de- 
fendant to  prosecute  a  writ  of  error,  if  he  failed  to 
assign  cross  errors,  but  not  having  done  so,  either  ex- 
pressly or  by  necessary  implication,  the  right  must  be 
deemed  still  to  exist.  WicklifTe,  therefore,  has  a  right 
to  prosecute  this  writ  of  error,  although  he  failed  to 
assign  cross  error  when  the  case  was  before  the  Court- 
upon  the  appeal  taken  by  Buckman. 

The  next  question  to  be  considered  is,  whether  ten  Where  there  ex*, 
per  centum  damages  on  the  amount  enjoined  should  for  an  jDjmiciiSn 
have  been  decreed  against  Buckman  upon  the  dissolu-  fneni?a?rhl°fiu 
tion  of  his  injunction.     The  equity  relied  upon  to  sus-  »"*^^'''  •  *>'J'  ^«" 

•'  ^      J  r  P^r  cent,  dama- 

tain  the  injunction,  was  the  alleged  inability  of  Wick-  kcm  should  be 
liflTe  to  make  a  title  to  the  land  according  to  the  agree-  diBsoiutionr 
ment  of  the  parties  upon  which  the  notes  were  execu- 
ted, for  the  non-payment  of  which  the  suit  at  law  had 
been  brought  and  the  judgments  recovered  which  had 
been  enjoined.  By  affirming  the  decree  of  the  Court 
below,  this  Court  decided  that  Wickiiffe  was  able  to 
comply,  and  had  complied  with  the  contract  upon  his 
part.  If  such  were  the  stale  of  case  when  Buckman 
obtained  his  injunction,  he  had  no  equity,  and  ten  per 
centum  damages  should  have  been  decreed  against  him, 
when  the  injunction  was  dissolved.  We  are  of  opinion 
that  the  deed  executed  in  the  joint  names  of  WicklifTe 
and  Short,  conveyed  the  title  to  Buckman,  and  as  that 
deed  was  executed  before  Buckman  instituted  his  suit 
in  chancery,  and  contained  a  warranty  of  title  upon 
Vol.  XII.  54 
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Hahh  wHaht.  upon  the  part  of  Wickliffe,  that  no  cause  existed  thai 
authorized  the  injunction  at  the  time  it  was  obtained, 
and  consequently  ten  per  centum  damages  should  have 
been  decreed  against  the  complainant..  Wickliffe,  it  is 
true,  procured,  during  the  pendency  of  the  suit»  another 
deed  from  Short,  but  that  was  unnecessary,  as  he  had 
previously  complied  with  his  contract,  and  conveyed 
Short's  title  to  Buckman. 

Wherefore,  the  decree  of  the  Court  below  is  reversed, 
and  cause  remanded,  with  directions  to  dismiss  the  com- 
plainant's bill,  and  to  dissolve  his  injunction,  with  ten 
per  centum  damages  on  the  amount  enjoined  at  the 
time  the  injunction  was  obtained. 

Wickliffe  for  plaintiff;  KeUey  for  defendant. 


I  12bin' 


Chancery.  Hahn   VS    Hart. 

December  70.  ErROR  TO  THE  NeLSON   CoUNTY   CoURT« 

Case  84.  Militia  Jines.    Chancery  jurisdiction* 

JuDOB  Marshall  delivered  the  opinion  of  the  Court. 

The  credits  claimed  by  Hahn  in  his  bill  may  be 
divided  into  three  classes,  of  which  two  may  be  dis- 
tinguished from  the  third  by  the  fact  that  the  grounds 
of  the  former  existed  before  the  judgment  sought  to 
be  enjoined ;  and  the  latter  have  occured  since. 

Of  the  first  class,  are  the  credits  for  claims  which 
Hahn,  the  collector  of  the  2d  regiment  Kentucky  Mili- 
tia, exhibits  against  the  regiment,  and  which  exceed  the 
amount  of  the  judgment.  Of  the  second  class,  are 
credits  claimed  for  two  fines  with  which  he  was  prob- 
ably charged  in  making  up  the  judgment,  but  which 
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are  alleged  to  have  been  previously  remitted  by  the  Hahw  wHabt, 
Governor,  and  to  have  been  therefore  uncollectable 
and  improperly  charged  against  him. 

The  third  class  consists  of  credits  claimed  for  fines 
charged  in  the  judgment,  but  since  remitted,  and  there- 
fore uncollectable. 

It  a|[^ear8,  that  after  a  serious  contest  in  the  trial  of 
the  motion  of  the  paymaster  against  the  collector,  they 
agreed  that  judgment  should  be  rendered  for  a  sum 
smaller  than  that  for  which  the  County  Court  was 
about  to  render  it,  and  it  seems  to  have  been  under- 
stood that  the  judgment  so  rendered  should  be  a  final 
close  of  the  contest.  These  facts,  though  not  appear- 
ing in  the  judgment,  are  alleged  in  the  answer,  and 
proved  by  witnesses;  and  the  relief  sought  by  the  bill 
is  resisted,  not  only  on  the  merits  of  the  several  claims, 
but  also  on  the  ground  that  the  judgment  was  the  re- 
sult of  compromise ;  and  further,  that  on  account  of 
the  peculiar  nature  and  subject  of  the  proceeding,  the 
Court*  of  Equity  has  no  jurisdiction. 

But  although  the  subject  and  the  proceedinsr  are  pe-  ,  A  jad^ment. 
culiar,they  are  not  exempt  from  the  mnuence  of  traud,  upon  a  oompro- 
accidfent  and  mistake,  and  the  Court  of  Equity  may  re-  ]SiSSiorV«dScS 
lieve  against  there,  if  they  have  effected  a  judgment  ifihe'ebe/raurf, 

...  ,.  ,      ,  ,  ,       .         .     ,  accident  ot  mif 

even  m  this  proceedmg,  and  although  that  judgment  take  ia  obtain- 
be  the  result  of  a  compromise  entered  into  under  the  "^  ^ 
same  influence.    We  are  of  opinion,  however,  that  the 
County  Court  had  plenary  jurisdiction  over  all  claims 
and  counter-claims  which  might  affect  the  liability  of 
the  collector  and  its  extent ;  that  the  mode  of  assessing 
and  collecting  fines  and  of  auditing  and  paying  claims, 
and  of  settling  with  and  proceeding  against  the  collec- 
tor, being  all  prescribed  by  statute,  the  County  Court 
being  authorized  to  give  judgment  upon  the  whole  caser 
the  Court  of  Equity  cannot,  except  upon  the  ground  of 
fraud,  accident  or  mistake,  give  relief  against  a  judg- 
ment of  the  County  Court  In  such  case,  and  especially 
a  compromise  judgment,  either  by  allowing  any  credit 
or  deduction  which  the  Countv  Court  could  not  have 


Digitized  by 


Google 


*»  BEN.  MONROE'S  REPORTS. 

Hahw  wHaht.  «i]lowed  if  brought  before  it,  or  by  allowing  any  which, 
though  it  might  have  been  allowed  by  that  Court,  was 
not  there  claimed.  The  Court  of  Equity  cannot  inter- 
fere with  or  disturb  and  has  no  right  to  overrule  an  ad- 
justment of  these  accounts  fairly  made  by  the  author- 
ized tribunal  in  the  pjescribed  mode,  with  fulf  opportu- 
nity to  both  parties  to  present  and  support  their  claims 
and  counter-claims. 

If  there  be  error  in  the  proceedings  of  the  Court, 
either  in  the  improper  rejection  of  evidence  or  in  the 
improper  allowance  of  any  claim  proved  before  the 
Court,  the  remedy  is  by  bill  of  exceptions  and  appeal  or 
writ  of  error,  and  not  by  resort  to  the  chancellor;  and 
if  without  fraud,  accident  or  mistake,  a  party  has  failed 
to  present  or  prove  a  claim  which  he  might  have  estab- 
lished, there  is  no  ground  for  relief  in  equity. 
neCo'tv  Courts       This  conclusion  disposes  of  the  two  iSrst  classes  of 
ilTIdjuidTcu  ci'edils  or  deductions  claimed  by  the  bill.    We  will  add 
tie,  and  allow  or  that,  as  to  the  fir^'t  class,  not  only  is  no  reason  shown 

reject,  any  cred-    ^        '  .  .  .        .       ^'  >-,  , 

its  claimed   by  for  not  presenting  them  m  the  County  Court,  unless  it 

ihih^^nts^  rid  be  inferred  from  the  fact  that  if  presented  they  could 

foMhe^meTaU  ^^^  ^^^^^  ^^^^  allowed,  but  as  we  understand  the  facts 

ance;   and  the  now  presented,  the  allowance  of  them  to  anv  extent 

ehancellor    can-  i  ,     .    ,  •  •  /•  .  i.         * 

not  overhaul  and  would  Violate  the  order  of  payment  accordmg  to  senior- 
tiemS,  Xn  ^^y  presented  by  the  statute,  (3  Stat.  Laic,  434,)  which 
there  has  been  ^^^  Court  of  Equity  has  no  more  riffht  to  do  than  the 

no   fraud,   acci-  ,  t     i 

dent  or  mistake,  Couuty  Court  had.  And  as  to  the  second  class,  which 
an%'xceptioa  to  might  have  been  allowed  in  the  County  Court,  it  was 
Ihe  ""cour?  il  probably  presented  and  probably  disallowed,  but  nei- 
rejecting  credits  thgj.  |s  absolutely  certain.    And  if  both  be  assumed,  it 

•laimed,  6ic.  ^    ,  .  «    .       ■ 

does  not  appear  that  the  remission  was  proved  m  the 
County  Court,  nor  is  there  any  allegation  of  fraud,  ac- 
cident or  mistake,  by  which  its  establishment  by  proof 
was  presented ;  nor,  indeed,  is  it  established  by  proper 
evidence  in  this  record.  There  is,  therefore,  no  ground 
for  relief  as  to  any  of  these  claims.  And  in  fact,  the 
complainant's  own  declaration  at  the  time,  and  shortly 
after  the  rendition  of  the  judgment,  tend  to  show  that 
its  amount  accorded  very  nearly  with  his  own  views  ef 
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his  liability,  and  no  subsequent  discovery  of  facts  which  lUnv  ffsUxtr. 
should  have  diminished  it,  is  shown. 

The  claims  for  credits  of  the  third  class  stand  on  dif-  a  collector  of 
ferent  grounds.  They  could  not  have  been  presented  agaiost  whom 
to  the  County  Court,  but  arise  from  the  remission  of  ■{Jit^a™*"rciider"d 
fines  since  the  rendition  of  the  judgment.   And  although  £*  ^^^^]ps  to  coi- 

.1  1  •  II  .1^1^  1  Jcc«  and  pay  over 

It  be  true  that  the  collector  was  m  default  for  not  hav«  accordinetoiaw, 
ing  collected  these  fmes  before  the  judgment,  and  al-  obuiiT  a  ^red?t 
though  it  may  be  that  he  might  have  collected  them  ed^nd^concc^ied 
afterwards,  before  they  were  remitted,  yet,  as  they  brhimmcoBne. 

_      ,,  .11  t    1    1  .        1  .        qucnce  ofremif- 

were  nnalJy  remitted,  the  probability  is,  that  a  remis-  siom  by  the  Got- 
sion  would  have  been  granted  whenever  applied  for,  to^Se'Hlment! 
and  that  it  would  have  been  obtained  whenever  the 
collection  was  pressed.  And  not  only  has  the  remis- 
sion put  it  out  of  the  power  of  the  collector  to  collect 
these  fines,  on  which  the  judgment  was  in  part  founded, 
and  thus  to  remunerate  himself  pro  tanto  for  the  sum  to 
be  paid  under  the  judgment,  but  as  it  must  be  pre- 
sumed that  there  was  just  ground  for  the  remission, 
the  Inference  is  that  the  fines  were  never  in  fact  justly 
.  due.  And  as  it  now  appears  that  they  ought  not  to 
have  been  coerced,  and  perhaps  could  not  at  any  time 
have  been  actually  coerced,  the  regiment  cannot  equi- 
tably claim  that  the  collector  should  be  held  bound  for 
his  failure  to  collect  them.  To  the  extent  of  these  sub- 
sequent remissions,  therefore,  and  no  further,  the  com- 
plainant was  entitled  to  relief  upon  his  bill  and  amend- 
ed bills. 

Wherefore,  the  decree  dismissing  the  bill  is  reversed, 
and  the  cause  remanded,  with  directions  to  perpetuate 
the  injunction  for  the  amount  of  the  remissions  subse- 
quent to  the  judgment,  and  to  dissolve  it  with  the 
damages  as  to  the  residue  of  the  judgment  enjoined. 

Wickliffe  for  plaintiff;  Hite  and  Muir  for  defendant. 
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For.  En.  dec. 

J>4emb€r^ 
CoMt  85. 


Goodlet  vs  Cleaveland. 

Eeeor  to  thb  Washington  Circuit. 


Cue  tutod. 


Forcible  entry ^  ifC.    Tenants^  notice  to  quit. 
JvDOB  Cbbnshaw  delivered  the  qpiuion  of  the  Couit 

Tiix  evidence  satisfactorily  shows  that  C.  Baraet  en* 
tered  upon  the  premises  in  controversy  under,  and  as 
tenant  to  Rutherford ;  that  Rutherford  sold  and  assigned 
the  title  bond,  held  by  himself  and  Cornish  upon  Hudg- 
ins,  to  Cornish,  who  sold  and  assigned  the  bond  to 
Cleaveland,  the  plaintiff;  that  Rutherford,  after  his  as- 
signment to  Cornish,  ceased  to  have  anything  more  to 
do  with  the  land ;  that  Barnet  rented  from  CLeaveland 
the  second  year  after  his  entry  under  Rutherford ;  that 
Barnet,  having  determined  to  leave,  made  an  agreement 
with  E.  Goodlet  whereby  Goodlet  entered  upon  the 
premises  and  undertook  to  pay  Cleaveland  the  rent, 
which  Barnet  had  agreed  to  pay  him.  E.  Goodlet  then 
rented  the  premises  from  Cleaveland  for  the  year  1845. 

E.  Goodlet  remained  upon  the  premises  till  about 
April,  1845,  when  he  died,  le^avtng  his  son,  David  Good- 
let,  the  defendant,  on  the  land,  with  the  balance  of  his 
family. 

It  is  evident  that,  although  E.  Goodlet  did  n.ot  enter 
upoa  the  premises  under  the  plaintiff,  Cleaveland,  he 
entered  under  Barnet,  who  entered  under  Rutherford, 
under  whom  Cleaveland  claims,  and  whose  title  Cleave- 
land held.  And,  when  the  defendant  disclaimed  Cleave- 
land as.  his  landlord,  Cleaveland  had  a  right,  without  any 
.notice  to  quit,  to  maintain  hns  warrant  of  forcible  entry 
and  detainer,  as  soon  as  his  own  lease  to  £.  Goodlet 
expired. 

In  the  case  of  Helm  vs  Slader,  (I  A.  K.  Marshall,  320,) 

it  is  decided  that  where  a  tenant  obtains  possession  un- 

Sw^'wo.)*  ^  ^®^  ^^^  ^^^*  ^^^  ^^^^  ^^^  ^  ^®**®  ^^^^  another,  and 
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holds  over,  be  is  not  liable  to  a  warrant  of  foT^dble  de-      Goodlvt 

tainer  by  such  lesson    But,  in  that  case,  Helm  did  not   Clb4ybl4ho. 

show  that  he  was  the  holder  of  the  title  under  which 

the  tenant  entered,  or  that  he  was  connected  with  it  in 

any  way — ^he  appears  to  have  been  a  mere  stranger; 

and,  upon  this  fact  that  decision  is  predicated.    In  the 

case  under  consideration^  the  defendant  is  shown  to 

have  entered  under  Bamet,  who  entered  under  Ruther* 

ford»  under  whom  the  plaintiff  claims,  and  whose  title 

the  plaintiff  holds.    In  Haynes  vs  Adamif  (3  Marshall^ 

15^)  it  is  decided  that  wherever  the  person  in  posses^ 

sion  entered  as  tenant  to  the  plaintiff,  or  those  under 

whom  the  plaintiff  claims,  a  writ  of  forcible  detainer 

may  be  sustained  for  holding  over. 

In  the  case  of  SuUivan  vs  EnderSf  (3  Dana,  66,)  u  ^v^""'??^"-^* 
purchaser  under  an  executory  contract  from  the  lessor  u«  of  a  itMor 
who  appears  to  have  the  legal  title  to  the  land,  was  nfiSr^yjiL  i^ 
derived  the  right  to  maintain  a  warrant  for  forcible  Vh^hofiii^w! 
detainer  against  the  tenant  of  his  vendor,  because,  as 
we  understand  the  opinion,  it  did  not  appear  that  the^ 
purchaser  was  entitled  to  the  possession.  The  Court 
in  that  case  say,  <Uhat  the  bond  for  a  conveyance  did 
not  vest  in  the  purchaser  the  legal  right  to  the  posses* 
sion,  or  substitute  him  as  landlord."  Here,  the  plain* 
tiff  in  the  warrant  is  the  holder  of  all  the  right  and  title 
of  the  original  lessor,  and  has  as  much  right  to  main- 
tain his  warrant  for  a  forcible  detainer  as  the  original 
lessor  would  have«  had  he  never  parted  with  his  right* 
By  the  assignment  of  the  title  bond,  Rutherford,  the 
original  lessor,  parted  with  his  entire  interest.  So  much 
of  what  is  said  in  3  DanUf  supra,  as  might  seem  to  au« 
thorize  the  inference  that  the  plaintiff  in  the  warrant 
roust  have  the  legal  title  in  order  to  succeed,  we  esteem 
as  extrajudicial,  and  not  at  all  necessary  to  be  decided 
in  that  case.  The  plaintiff  in  the  warrant  in  that  case 
did  not  show  himself  entitled  to  the  possession^  and,  of 
course,  could  not  sustain  his  warrant.  There  is  no 
doubt  that  Rutherford,  who  held  only  an  equitable  title* 
had  he  not  parted  with  it,  could  have  maintained  his 
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OooDL«T      warrant,  and  the  vendee  of  his  whole  interest,  has,  in 
CLBATEiAif».    our  of)imon,  an  equal  right  to  maintain  his  suit. 

After  the  agreement  of  E,  Goodlet  with  Bamet  to 
"  lake  Bamet's  contract  with  Cleaveland  off  his  hands,** 
E.  Goodlet  rented  the  premises  from  Cleaveland  for  the 
year,  1845.    Cleaveland,  therefore,  although  he  could 
not  maintain  his  warmnt  for  a  forcible  detainer,  based 
upon  his  own  lease  to  E.  Goodlet,  had  no  right  to  insti* 
tute  a  warrant  for  forcible  detainer,  until  his  lease  to 
E.  Goodlet  had  expired.    And  the  wurrant  In  this  case 
was  brought  within  two  years  from  that  time;  so  that 
he  was  not  barred  by  the  statute  of  limitations. 
A  teiunt  who      The  possession  of  the  defendant  was  of  a  distinct 
ofruVodioT^^it  ^^^  separate  part  of  the  premises  from  that  occupied 
MUcrto'^Ubl^  ^y  ^"-  Goodlet,  and  he,  having  disclaimed  Cleaveland 
fore  ■nil  for  Uio  as  his  landlord,  was  subject  to  be  turned  out,  notwith- 
teougiit.  standing  his  occupancy  may  have  been  under  an  agree- 

ment with  his  mother,  that  he  should  occupy  the  house 
in  which  he  lived — she,  herself,  had  no  right,  and  could 
confer  none  upon  her  son. 

The  guardian  ad  litem,  appointed  by  the  Court,  was 
no  doubt  appointed  for  David  Goodlet,  the  defendant, 
although  the  record  states  that  he  was  appointed  for 
David  Ckaveland,  The  guardian  was  appointed,  as 
the  record  shows,  to  defend,*  and  there  are  only  two 
parties — John  Cleaveland,  plaintiff,  and  David  Goodlet, 
defendant.  It  is  clear,  therefore,  that  the  appointment 
was  understood  in  the  Court  below  to  be  for  David 
Goodlet,  the  defendant,  and,  the  fact  that  the  appoint- 
ment was  not  made  until  the  trial  had  made  some  pro- 
gress, should  not,  in  our  opinion,  be  regarded  as  erro- 
neous. The  guardian  made  no  objection  to  the  Court's 
progressing  with  the  trial,  nor  suggested  any  injury  to 
the  the  defendant  from  anything  that  had  transpired 
before  his  appointment ;  and  we  are  satisfied  that,  as 
full  justice  was  done  to  the  defence,  as  if  the  appoint- 
ment of  the  guardian  had  been  made  before  the  trial 
commenced. 
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The  iDstroction  of  the  Court  to  the  jury  is  cousiBtent       V  ackbt 
with  this  opinion,  and  those  asked  by  the  defendant  and    pbpotoi,  &c. 
refused,  are  inconsistent  therewith,  ' 

Wherefore,  the  judgment  is  afBrmed. 

Thurman  and  Alfred  for  plaintiff;  Harlan  for  de- 
fendant. 


Mackey  vs  Proctor,  &c.  Chahcbkt. 

Appbal  from  the  Mason  CiHGiTrr.  Ji«c«m*«r20. 

Curtesy.    Femes  covert.  Case  86. 

JuDoi  Hub  delWend  the  opinion  of  Uie  Couit 

Judith  H.  Youro,  on  the  13th  of  Septeetiber,  1815»     Cim  suted. 
conveyed  to  her  son,  Willougfaby  Young,  a  tract  of 
land  in  Mason  county,  by  a  deed  of  gift,  setting  out  a 
merely  nominal  consideration,  which  contains  a  reser- 
vation expressed  in  the  following  terms: 

''And  it  is  further  understood  and  agreed  between 
the  parties,  that  the  said  Judith  H.  Young  is  to  reside 
on  the  land  during  her  life,  or  so  long  as  she  may  think 
proper." 

Willoughby  Young,  the  conveyancee,  died,  (his 
mother  surviving,)  and  left  one  child  only,  (a  daughter,) 
Ann  Maria  Young,  who  intermarried  with  George  M. 
Proctor.  George  M.  Proctor  and  his  wife,  after  the 
death  of  Willoughby  Young,  conveyad  the  same  land 
to  W.  H.  Power  by  deed,  dated  October  2,  1840. 
Power  and  wife  then  re-conveyed  the  land  to  G.  M. 
Proctor,  by  deed  dated  the  25th  of  March,  1S4L 

Proctor,  by  this  device  of  the  conveyance  to  Power, 
and  of  Power^s  re-conveyance  to  him,  supposing  that 
Vol,  XII.  65 
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Maokjt        he  hud  invested  himself  with  his  wife's  title  to  this 

Pbootok,  Ac    land>  conveys  the  same  land  to  the  complainnnt,  Wm. 

Mackey,  by  a  deed  of  mortgage  dated  28th  July,  1841, 

to  secure  him  against  liabilities  incarredand  that  should 

be  inour^d  by  Mackey  for  Proctor. 

And  again  Proctor  and  wife  conveyed  the  land  to 
William  Mackey  and  John  M.  Duke,  jointly,  by  a  deed 
of  mortgage  dated  15th  of  February,  1S42,  to  secure 
them  in  their  liabilities  as  sureties  for  Proctor. 

At  the  date  of  these  conveyances  to  and  from  G.  M. 
Proctor,  Ann  Maria,  his  wife,  who  was  daughter  ot 
Willoughby  Young,  deceased,  was  an  infant  and  under 
twenty-one  years  of  age ;  and  Judith  H.  Young,  from 
whom  the  title  can  only  be  derived,  was  living. 
A  conveyance  Mackey  institutes  this  suit  in  chancery  to  enforce  hfs 
cJiIiri  iL*oid.  ^  Hen  upon  the  land,  alleging  that  he  had  paid  a  large 
amount  of  m^ney  as  surety  for  Proctor,  and  demanding 
a  foreclosure  of  his  mortgage.  John  M.  Duke  becomes 
a  party  to  the  suit,  and  concurs  with  Mackey  in  prose- 
cuting the  same  against  Proctor  and  his  wife  and  Judith 
Young  and  others,  demanding  that  the  land  be  sold,  and 
claiming  rents  and  profits.  Before  the  suit  is  finally 
terminated,  Ann  Maria  dies,  and  the  suit  is  then  by  bill 
of  revivor  prosecuted  against  her  two  infant  children. 
In  the  further  progress  of  the  suit  Judith  H.  Young, 
who  had  thus  survived  both  her  son  Willoughby  Young, 
and  her  grand-daughter  Ann  Maria  Proctor,  also  dies, 
her  administrator  is  by  amended  bill  made  a  party. 

Ann  Maria  Proctor,  previous  to  her  death,  filed  her 
separate  answer,  and  relied  upon  her  infancy  to  avoid 
the  deed  to  Power  and  the  mortgage  to  Mackey  and 
Duke,  and  after  her  death  her  children,  by  their  ^ar- 
diait  ad  litem^  answer  abd  insist  upon  their  title  to  the 
land  and  the  invalidity  of  the  deeds*  which  their  mother 
•  had  been  induced  to  execute  whilst  she  was  an  infant. 
teye?^her^ioii  *     Upon  the  Slate  of  case  as  presented,  Proctor  never 

?eierTing  to^hell  ^^^  *"y  ^^^^^  ^^  ^'^'®  ^^  ^^^  ^^^^  '^  contest  to  convey 
Mif  "  th»  right  to  Power,  Mackey,  or  Duke.    It  is  clear  that,  as  Mrs. 

to  reside  on  the    __  •  - 

land  duiiog  her  Proctor  wa5  an  infant  at  the  date  of  the  deeds,  which 
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she  concurred  with  her  husband  in  .executing.     And  as       Haokkt 
she  repudiated  those  deeds  by  answer  in  her  liretirne^    Pioctob,  &o. 
and  her  children  since  her  death  pleading  her^imfancy,  iife,orBoioBsas 
they  could  not  pass  to  the  coniplainant  her  richt  to  the  ^^«  ™?y  ^^^•"'^ 

1        f         I      1  ,  11  ..  .       ,  proper;"  iheson 

]and»  whether.it  was  jan  absolute  fee  simple  estate,  died,  tbe  mother 
or  a  remainder  in  fee,  upon  the  termination  of  her  ing  aa°^*infant 
grandmother's  life  interest.  Her  infancy  was  plead  and  ?r^chnd!'"who 
relied  upon  by  her  id  due  time  whilst  she  lived,  and  by  f^Fi'^^t  ^^^l^ 

_  ,    ^'^         ,.,,  r        I  II         T/«  -Ti  /    Ijer  husband,  she 

her  mfant  children  after  her  death.    If  Proctor's  wife  being  tiiii  an  in- 

had  a  present  absolute  estate  in  fee  to  the  land,  as  he  conveyance  '"o^f 

had  issue  by  her,  then,  if  the  wife  had  been  actually  ci'nleyei'ii\h'e 

seized  or  possessed  of  the  land  during  her  marriage,  |;"»band  of  the 

^  ,  1    .  ,  ,  ^      ,  .       daiighier,     who 

Proctor  would,  ]n  such  case,  have  aoquired  an  estate  m.  makes  a  mon- 
the  land  during  his  own  life  as  tenant  by  curtesy.  But  fgffn^the'  h'us. 
it  is  very  questionable,  from  the  proof  in  this  caose,  ^^^^  T lec'^nS 
whether  there  had  been,  at  any  time  after  the  death  jnongage,  uie 
of  Willoughby  Young,  and  before  the  death  of  Mrs.  an  infant,  the 
Proctor,  any  such  actual  seizen  -daring  the  coverture.  S)°nveye7,  ^ein" 
by  Proctor.and  wife,,  or  either  ot  them,  as  in  legal  con-  blought"^*  ^^l[ 
templation  is  necessary  to  invest  the  husband  with  cur-  ^lose  the  mon- 

.iiiTfci.  iiri  .  f  S^Ses.     The  in- 

tesy  in  the  land.  But  this  very  doubtful,  question  of  i&nt  feme  covert 
feet  need  not  be  determined  in  this  case,,  the  one  way  Sp^^nd'  iciylnf 
or  the  other,  as  by  the  reservation  in  the  deed  from  cy,°and  dici"'h«r 
Judith  YoUng  to  her  son  Willoughby,  expressed  in  the  9»i>idren,   being 

,  -  ^  1       .  .       .  .         ,       inlants  by  guar- 

language  above  quoted,  she  retained  an  estate  in  the  dian  ad  utem, 
land,  or  a  right  thereto,  for  and  during ;  her  own  life,  pame  ground^o* 
It  would  be  a  very  narrow  and  unreasonable  construe-  J^hft^uTe'iiS^ca' 
tion  of  the  words  used,  to  make  them  mean  that  she  late  of  the  first 
retained  only  the  right  to  breathe,  live  and  stay  on  the  iming,  that  the 
land,  in  a  house,  her  privileges  limited  to  the  mere  cir-  he",  q"  ^ho  fim 
cumference  of^her  dwelling,  and  that  her  right  even  to  ^''"g^^fje  „^J^^ 
this  limited  extent,  to  be  forfeited  by  failure  to  continue  g«ge,  never  wa» 
such  actual  residence  on  the  land.  This  land  was  given  tenant  by  the 
by  the  mother  to  her  son  voluntarily;  but  she  reserves  ih JJe" Vas^ ^^no 
the  right  in  the  deed  to  reside  on  it  during  her  life,  or  ^htch'the  mo?t" 
as  loni:  as  she  thought  proper.    This  reasonably  im-  «»«:o  could  ope. 

7         ,  .         .  1  ..  .1        .    i_.    lale,  and  that  no 

ports  that  she  retains  the  use  and  occupation — the  right  title  paased  by 
to  have  and  enjoy  the  land — ^not  a  small  part  or  frac-  gj^^s.  ^  "^^^^' 
tion  thereof,  but  the  land  conreycrf-^-that  is,  the  whole 
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Magrbt  land,  daring  her  life.  Willoughby  Young,  by  the  deed, 
Pboctob,  &o.  therefore,  did  not  acquire  any  right  to  the  actual  poe* 
A  hoiband  of  ^^''^'^'^  ^^^  Immediate  use  and  occupation  of  the  land, 
tenant  in  remain^  but  an  interest  ID  remainder,  or  an  estate  in  fee,  to  take 
have  \ueh^  ntt  effect  after  his  mother's  death.  At  all  events,  WIU 
peocyo^flhJ  loughby  Young  did  not  take  such  a  present  right  and 
Ufo  estate  at  to  interest  by  said  deed,  nor  did  any  such  immediate  estate 

make  him  tenant  ^  .1 

by  the  cnrtetj.  or  right  to  the  land  pass  by  inheritance  to  his  daughter, 
Ann  Maria  Proctor,  as  that  there  could  be  such  seizen 
thereof  during  the  lifetime  of  Judith  H.  Young  as 
would  invest  6.  M.  Proctor  with  curtesy  in  the  laud  f 
and  because  the  life  estate  of  Judith  H.  Young  in  the 
land  continued  after  the  coverture  of  Proctor  and  wife 
bad  ceased  by  reason  of  the  death  of  the  wife.  Judith 
H.  Young«  surviving  6.  M.  Proctor,  under  whom  the 
complainant  holds  and.  claims,  never  was  and  never 
could  be  entitled  to  curtesy  in  the  land.  (See  Arch^ 
bold*s  Blackstme,  124;  4  Kent*^  Commentaries,  39.) 

The  decree  of  the  Circuit  Court,  of  May,  1846,  and 
of  March,  1851,  both  being  approved  by  this  Court,  and 
consistent  with  this  opinion,  it  is  not  necessary  to  de- 
cide the  question  presented  in  the  pleas  filed;  and  issue 
made  up  in  this  Court,  whether  It  be  final  or  interiocn* 
tory,  the  decree  of  May^  1846,  not  being  in  conflict 
with  the  final  decree  rendered  in  the  cause;  and  both 
being  rendered  in  conformity  with  the  views  of  this 
Court,  the  same  are  afllrmed. 

Taylor  and  Waller  for  appellant;  Hord  for  appellee. 
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Ross  vs  Ross.  CHANcnv. 

Error  to  thr  Garrard  CiRcriT.  D€cmbgr22» 

WilU.    Devises.  Cast  87. 

JuoGB  Hxsi  delivered  the  opinion  ol  the  Couit 

Ambrosb  Ro96,  dec'd.,  made  his  will,  dated  Decetnp  Cue  itetedi 
ber  8th  1810*  deviaiog  the  plantation  on  ^hich  he  lived 
to  his  wife  during  her  lifey  and  over  to  his  son  David 
Ross  in  fee  simple,  after  the  death  of  his  mother.  His 
land  eltewkere  he  gave  to  his  two  sons  Thomas  and 
Robert  Ross,  to  be  equally  divided  between  them  upon 
their  arriving  at  21  years  of  age.  On  the  23d  of 
March,  1811,  the  testator  made  a  codicil  in  which  he 
refers  to  his  will  and  confirms  it,  and  gives  a  trifling 
legacy  to  his  daughter,  Nancy  Ross.  After  the  date  of 
this  will  and  codicil,  Ambrose  Ross,  the  testator,  acqui* 
red  the  title  to  a  tract  of  land  adjoining  the  plantation 
on  which  he  lived  containing  about  97  acres  by  a  deed 
of  conveyance  from  James  Thompson  to  him,  dated 
the  16th  day  of  May,  1814.  A  patent  from  the  Com* 
monwealth  dated  25th  April,  1823,  issued  in  the  name 
of  the  testator  for  about  6^  acres  of  land,  adjoining  the 
97  acres,  this  grant  issued  after  the  death  of  the  tes- 
tator,  whose  will  vrns  proved  and  ordered  to  be  re- 
corded at  the  January  term  1822,  of  the  Garrard  coun- 
ty Court.  After  testator's  death  in  1822,  his  wife  sup- 
posing that  these  two  tracts  of  land  composed  a  part 
of  the  plantation  devised  to  her  during  her  life,  with 
the  acquiescence  of  the  heirs  of  Ambrose  Ross,  enter- 
taining perhaps  the  like  supposition,  took  possession 
thereof,  and  used  and  occupied  the  same  until  she  died 
in  the,  latter  part  of  the  year  1842,  or  beginning  of  the 
year  ^643.  It  was  in  January,  1843,  that  her  will  was 
proved  and  recorded.  After  her  death  David  Ross,  to 
whom  as  before  stated,  the  testator  Ambrose  Ross,  by 
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Reti  v9  'Rota,  his  will,  had  given  the  plantation  on  which  he  lii'cd  af- 
ter his  wife's  death,  came  into  possession  of  the  tracts 
of  land  in  contest,  and  claimed  them  under  the  will. 
In  February,  1846,  Samuel  Ross,  Thomas  Ross,  and 
Robert  Carpenter,  and  Mary  his  wife,  formerly  Ross,  as 
heirs  at  law  of  Ambrose  Ross,  dec'd.,  institute  their 
suit  in  Chancery  in  the  Garrard  Circuit  Court  against 
David  Ross  and  the  othei  heirs  of  the  testator,  for  a 
partition  of  the  97  acres  and  the  6^  acres  of  land,  'and 
insisting  that  David  Ross  should  account  for  rents  and 
profit.  The  Court  below  refused  to  decree  a  partition 
.  of  these  tracts  of  land,  or  to  require  David  Ross  in 
his  individual  character,  or  as  executor  of  his  mother's 
will,  to  account  for  the  rents  and  profits  thereof,  and 
dismissed  the  complainant's  suit  to  that  extent;  and  er» 
roneously. 

There  is  no  expression  contained  in  the  will  of  Am- 

brose  Ross  which   manifests  an  intention  that  lands  to 

which  he  might  afterwards  acquire  the  title,  should  pass 

under  it;  he  gives  his  plantation  which  he  then  at  the 

date  of  his  will  lived  on,  to  his  wife  for  life,  remainder 

in  fee  to  his  son  David,  his  other  lands,  (which   then 

belonged   to  him)  he  gave  to  his  sons  Thomas  and 

Robert  Ross. 

Un4i  required       He  did  not  then  own  the  97  acres  of  land,  or  the  6J- 

awiiidoDoipaas  acres.    The  first  was  conveyed  to  him  in  1814;  the 

UM^'^ih'ele  "be  g^nt  for  the  latter,  issued  after  his  death.    It  is  well 

wm 'ckaflr^li!  »^^^'^^»  ^^^^  ^^^^"^  acquired  by  a  testator,  after  he  has 

pressing  an  in-  published  his  Will,  and  which  are  not  devised  therein, 

lion  to  pasa  after  ^  i      ..  i  i  i     ■         .  i 

M^oired  landa.  cannot  pass  by  It,  unless  words  are  used  showing  that 
it  was  the  intention  of  the  testator  that  such  after  ac* 
quired  lands  should  pass  to  his  devisees  named  therein, 
or  some  of  them.  No  such  words,  indicating  such  in^ 
tention,  are  contained  In  the  will  in  question.  Hence, 
as  to  the  lands  In  contest,  Ambrose  Ross  died  intestate, 
and  they  descended  to  his  heirs  at  law. 

The  defendant,  David  Ross,  relies  on  lapse  of  time 
and  the  statute  of  limitations,  claiming  that  his  mother, 
in  her  lifetime,  and  he,  since  her  death,  have  had  more 
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than  twenty  years  adverse  possession  of  the  lands  in    Koii  w  Roii. 
dispute. 

If  it  be  conceded  that  the  possession  of  the  widow  Can  the  pos- 
of  testator  was  adverse  to  the  claim  of  her  husband's  ow,  lo  whom  & 
heirs,  so  that  she  might,  if  living,  have  relied  on  its  con-  \ll^^  fs'ljllen  by 
tinuance  for  20  years,  as  ctonferring  upon  her  an  abso-  };^*j^^^^  oManSi 
lute  fee  simple  estate,  and  as  a  bar  to  the  claim  of  her  adjacent!  humot 
children,  (which  is  not  by  any  means  admitted,)  yet,  w?ii,X  refaidad 
upon  her  death,  her  rights  acquired  by  such  possession  SJat  ofYhrheht 
would  descend  and  enure  to  all  her  heirs,  including  ^^  teiutoit 
complainant's,  and  not  exclusively  to  David  Ross. 

But  can  the  possession  of  the  widow  be  regarded  as 
adverse?  The  testator  having  died  intestate  as  to  the 
lands  in  contest,  they  descended  to  his  heirs  at  law, 
subject  to  the  life  estate  of  the  wife  in  one-third  thereof, 
as  for  her  dower.  She  then  had  a  right  to  the  posses* 
sion  and  enjoyment  of  one-third  of  the  land  during  her 
life ;  and  having  such  right,  will  she  be  permitted  to 
take  possession,  and  then  make  that  possession  adverse 
to  the  claim  of  the  heirs,  and  even  adverse  to  her  own 
rightful  claim  to  dower  in  the  land,  when  the  claim  of 
the  heirs  and  her  own  are  consistent  with  each  other 
and  derived  from  the  same  source?  Let  this  be  as  it 
may,  after  her  death,  her  possession  and  right  growing 
out  of  it,  ceased,  and  the  lands  would  descend  to  com- 
plainants and  defendants,  either  as  the  heirs  of  Ambrose 
Ross,  deceased,  or  as  hers.  The  Court  below,  there- 
fore, should  have  ordered  an  equal  and  just  division  of 
these  .two  tracts  of  land  between  the  heirs  of  Ambrose 

.  Ross,  deceased •  Where  Ibe  heir« 

The  rents  due  from  David  Ross  shouM  be  ascertained  whom  a  life'es- 
and  decreed  against  him,  to  be  divided  between  the  SuoJTof'lhe^iM'. 

•  heirs.  Rents  should  not  be  allowed  against  the  estate  JJi^' ^"  jj^*"^ 
of  Mrs.  Ross,  deceased,  because  she  had  a  right  to  the  during  her  life 
enjoyment  of  a  dower  estate  in  the  lands,  and  her  use  and  after  acqnir. 
and  occupation  thereof  whilst  she  lived  was  voluntarily  ?ha/"ihei7  con' 

.  allowed  and  permitted  by  the  heirs.  f*'"iJ°.""''K  *?; 

r  J  ioymenl    should 

The  proceedings  had  and  decree  rendered  upon  the  oe  pieiomed  and 
amended  bill  of  complainant,  filed  the  4th  November,  reau  uTariae.*^' 
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RoMwRogj.  1847,  are  irregular  and  manifestly  erroneous,  they  seek 
to  have  a  seltlement  with  David  Ross,  of  his  accounts 
as  executor  of  his  mother's  will  and  distribution  of  her 
estate,  when  it  appears  from  the  will  of  testatrix  that 
neither  of  the  complainants  have  any  interest  in  the 
general  estate  under  the  will,  which  was  all  given,  with 
the  exception  of  a  few  specific  devises  of  slaves  and  in- 
considerable pecuniary  legacies  to  David  Ross  himself. 

Thomas  Ross,  one  of  the  complainants,  has  no  inter- 
est whatever  under  the  will,  as  it  appears  that  he  had 
received  the  slave  devised  to  him.  Carpenter's  wife 
has  no  interest  under  the  will,  except  a  slave,  named 
Harvey,  was  devised  to  her;  and  it  is  not  alleged  in  the 
amended  bill  that  she  has  not  received  him.  At  all 
events,  the  title  to  the  slave  passed  to  her  and  her  hus- 
band immediately  by  the  will,  without  the  previous 
assent  of  the  executor ;  and  if  their  slave  is  held  ad- 
versely, it  is  not  shown  that  there  is  any  obstruction 
to  their  legal  remedy  to  recover  that  slave. 

The  other  complainant,  Samuel  Ross,  has  only  a  pe- 
cuniary legacy  of  five  dollars.  He  died  pending  the 
suit,  and  his  heirs  only  join  in  a  bill  of  revivor  and  con- 
cur in  the  amended  bill  filed,  4th  November,  1847; 
whereas,  his  administrator  was  a  necessary  party  in  a 
suit  for  the  recovery  of  the  small  pecuniary  legacy  left 
to  him. 

The  other  persons  who  have  slaves  devised  and  lega- 
cies given  to  them  under  the  will,  do  not  answer  at 
all,  and  may  be  satisfied,  for  aught  that  appears.  The 
complainants'  amended  bill,  filed  4th  November,  1847, 
should  have  been  dismissed  without  prejudice. 

Wherefore,  the  decree  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded,  with  directions  to  ren- 
der a  decree  for  an  equal  and  just  partition  of  the  tracts 
of  land  of  97  acres  and  6^  amongst  the  heirs  at  law  of 
Ambrose  Ross,  deceased,  to  ascertain  the  rents  due  from 
David  Ross,  and  directing  their  payment  and  distribu- 
tion between  the  heirs,  and  for  further  proceedings  in 
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conformity  with  thb  opinioD.    The  plaiotiflT  in  error  is 
entitled  to  costs  in  this  Court. 

Dunlap  for  pkintiflf;  Tttm^  for  defendant. 
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Shcan  vs  Withers,  &c. 

Afpbal  from  thb  Hardin  Circiut. 
Trespass.   Tenants,  Possession. 
JvD6K  CiiHiB&w  delivered  the  opinion  of  the  Court 

Tms  is  an  action  of  trespass  quare  clausum  fregit^ 
brought  by  Shean  against  Gideon  and  Thonnas  Withers, 
and  John  Hall,  for  entering  the  plaintiff's  close,  throw- 
ing  down  his  fences  in  three  places,  and  turning  stock 
upon  his  wheat,  corn,  barley,  &c. 

The  testimony  shows,  that  some  six  or  seven  years 
before  the  trespass  complained  of,  the  plaintiff  joined 
his  fences  in  three  places  to  the  division  fence  between 
himself  and  the  Withers*;  that  they  had  thrown  the 
plaintiff's  fence  down  at  the  three  places  where  they 
joined  the  fence  of  the  defendant,  and,  at  each  place, 
had  turned  one  pannel  of  the  fence  around;  and  that, 
m  consequence  thereof,  his  crop  was  exposed  to  stock, 
which  went  in  upon  his  barley,  &c.,  and  destroyed  it. 

Whilst  the  defendants  were  engaged  in  pulling  down 
the  fences  of  the  plaintiff,  and  in  removing  the  division 
fence  of  the  Withers*,  the  plaintiff  requested  them  to 
allow  him  again  to  join  his  fences  with  the  fence  of  the 
Withers' at  the  place  to  which  their  fence  was  being 
removed,  until  he  could  get  rails  and  build  another 
fence  of  his  own,  to  run  parallel  with  the  fence  of  the 
Withers'.  This  request  was  refused. 
VouXir.  56 


TRBtPAta  Q. 
CFrboit. 

DtCMOcrSX 

Com  88. 

Ccie  iutcd. 


Digitized  by 


Google 


442  BEN.  MONROE^S  REPORTS. 


Saeiir  There  is  a  slight  difficulty  in  fixing  the  precise  posi- 

WirHBBs.  tion  of  the  division  line  between  the  plaintiff  and  the 

onemaysiand  Withers',  but  We  think  the  testimony  clearly  prepon- 

TipoQ   hill    own  derates  in  showing  that  the  division  fence  of  the  With- 

land  and  be  guil-  »  ,      ,       ,     j. 

Vf  of  a  treapasi  ers*  was,  in  several  places  at  least,  over  on  the  land  of 

hfa^Scighbor,  by  the  plaintiff.    We  esteem  it  immaterial,  however,  to 

i^Thi*  ndg"  ascertain  the  precise  position  of  the  division  line,  as  the 

bor's  ground,  or  testimony  leaves  no  room  to  doubt  that  the  defendants, 

viih   a   pole  or  ^  ,1.1.  <•    i        1  .     .^ 

rail  reaching  o-  ]q  turning  round  the  pannels  of  fence  of  the  plamtin. 
It!  "^°"  *  "  entered  'his  close.  Even  if  they  stood  upon  their  own 
iand  p.nd  moved  the  fences  of  the  plaintiff  at  points 
upon  his  own  land,  by  taking  hold  of  the  ends  of  the 
rails,  it  was  an  entry  into  his  close,  in  contemplation  of 
law.  If  a  man  stand  upon  his  own  ground,  and  throw 
stones,  and  break  another's  house  ;  or,  with  a  pole  or 
rail,  reach  over  upon  the  land  of  another  to  his  injury, 
it  is  an  entry  of  his  close. 

But,  it  tnay  be  said  that  where  a  man  finds  the  rails 
-of  another  reaching  over  upon  his  own  land  in  part,  be 
ought  to  have  a  right  to  displace  them — to  remove  them 
out  of  his  way,  without  incurring  responsibility.  How- 
ever this  might  be,  under  ordinary  circumstances,  it  is 
not  necessary  now  to  determine;  for,  we  are  satisfied 
that,  under  the  facts  in  this  case,  the  defendants  had  no 
such  right. 
When  one  joina       The  plaintiff  joined  his  fences  to  that  of  the  defend- 

his  fenf^e  to  an-         ^  •    ^1      »it.xi_        •  •       ^     .1. 

oihcr,  and  ii  is  ants',  the  Withers*,  some  six  or  seven  years  prior  to  the 
aXafyearMh^  alleged  trespass ;  and  if  they  did  not  expressly  assent 

foimer  will  be  ^q  jt  (gg  xo  whlch  there  is  no  proof,)  ihey  acquiesced  in 
leniini trom  year        ^        ,       ,  ,       ^     .  o  .»        a/  . 

to  year,  and  the  it  for  the  length  of  time  aforesaid.  After  such  acqui- 
^iihour^nJiTce  escence  for  so  long  a  time,  which  ought,  in  our  opinion, 
lcnoe,™°disuiiUe  ^^  amount  to  evidence  of  an  approval  of  the  act;  it 
the   fences,   to  would  certainly  not  only  be  a  disregard  of  social  and 

the  injiJiy  of  the  ,         .n        1  11.     ./*..    ^ 

crop  of  the  for-  moral  duty,  but  illegal  to  remove  the  plaintiff's  fences 
inr'«"*»iiy"of  a  and  occasion  the  destruction  of  his  crop,  without  rea* 
ttespass.  sonable  notice  to  him  to  remove  them  himself. 

The  defendants  pleaded  not  guilty^  with  leave  to 
either  party  to  introduce  any  special  matter  which 
might  be  specially  jpleaded.    Under  this  state  of  the 
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record,  the  defendants  had  a  right  to  introduce  testi-        Shbaw 
mony  to  show  that  the  locns  in  quo  was  their  own  soil      Withbvs. 

and  freehold;  but  then,  the  plaintiff  also  hod  a  right  to  — 

introduce  any  matter  which  would  go  to  sustain  a  new 
assignment,  or  any  special  matter  whatever  which  in 
law  would  sustain  his  action.  And,  even  if  it  were 
conceded  that  the  defendants,  in  removing  the  fences 
of  the  plaintiff,  stood  upon  their  own  freehold,  and  that, 
under  ordinary  circumstances,  they  might  have  had  a 
right  to  remove  from  their  land,  the  rails  of  the  plain-* 
tiff,  jutting  over  upon  their  land,  we  have  shown  that, 
after  so  long  an  acquiescence  in  the  joining  of  the  fences, 
they  had  no  such  right,  without  reasonable  notice  to  the 
plaintiff  that  they  would  acquiesce  no  longer,  and  that 
he  must  remove  his  fences.  Indeed,  it  is  our  opiniod 
that,  if  the  loctis  in  quo  were  the  freehold  of  the  With- 
ers', the  plaintiff,  by  the  acquiescence  of  the  Withers' 
in  his  enclosing  and  enjoying  it  from  year  to  year, 
would  be  their  tenant,  or  quasi  tenant,  and  entitled  to 
notice  to  remove  his  fences,  before  the  defendants  could 
have  a  right  to  do  so. 

The  plaintiff  proved  that  he  and  those  under  whom 
be  claimed  had  been  in  possession  of  his  land  since 
about  the  year  1809;  and  this  was  sufficient  to  show 
title,  (if  it  v^ere  necessary  to  show  title  at  all,)  inde- 
pendently of  his  title  papers,  which  were  read  in  evi- 
dence. And  his  possession  was  an  actual  possession  at 
the  time  of  the  trespass  complained  of,  at  least  to  the 
extent  of  his  enclosure.  So  that,  hi?  right  to  maintain 
his  suit  is  Jearly  made  out  by  the  proof  in  the  record.. 

The  instructions  to  the  jury,  given  at  the  instance  of 
the  defendants,  are  inconsistent  with  this  opinion,  ex- 
cept the  one  which  insti*ucted  the  jury  that  it  was  nec- 
essary for  the  plaintiff  to  have  been  in  actual  possession 
of  the  hcus  in  quo  at  the  time  of  the  trespass  com* 
plained  of.  It  is  unnecessary  to  express  any  opinion  in 
regard  to  the  instructions  given  at  the  instance  of  the 
•plaintiff,  as  the  Court,  we  presume,  will  have  no  diffi- 
Hilty,  upon  a  return  of  the  cause,  in  determining  the 
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c««w         proper  directions  to  the  jury  from  the  principles  of  th» 
Mv»puT.  &«.    opinion. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  set  aside  the  verdict  and  judgment, 
and  ^rant  a  new  trial  in  accordance  with  this  opinion*. 
Wiiii€rt$mth  for  appellant ;  Grigsly  for  defendants. 


Chanccrt. 

December  2S. 

Case  89. 


A  joint  jodf- 
menl  was  render' 
ed  against  Crow 
ik  Hariitfon^  vrho 
were  sure  lies  of 
Kincheloe;  Har* 
lison  replevied 
the  debi,  wiih 
Moiphy  and  oib< 
eTsa«sureties.— 
Held, that  Crow, 
as  original  obli- 
gor wiih  Harri- 
son io  the  note 
and  judgment, 
was  not  Oi9  prin* 
eipaloiihesnre* 
ties  in  the  reple- 
vy bond. 


Crow  vs  Murphy,  &c. 

Error  to  tub  Nelson  Circuit. 

Sureties,     Cont7'ibution,     Substitution, 
JvDGB  Marshall  delivered  the  opinion  of  the  Court 

Although  the  judgment  was  rendered  against  Harrison 
and  Grow  jointly,  yet,  as  Crow  did  not  join  in  the  replevy 
bond,  but  it  was  executed  by  Harrison  alone  as  principal, 
with  Murphy  and  others  as  sureties.  Crow  as  co- 
obligor  or  co-surety  with  Harrison  in  the  original  note, 
was  not  the  principal  of  these  sureties  in  the  replevy 
bond,  but  they  were  the  sureties  of  Harrison  alone. 
The  case  of  Whitman  vs  Gaddy^  (7  B,  Monroe^  691 1) 
does  not  contravene  this  position.  But  as  Harrison,  by 
paying  the  bond  himself,  (if  not  by  its  execution  and 
acceptance  as  a  satisfaction  of  the  judgment,)  would 
be  entitled  to  call  upon  Crow  as  a  co*surety  for  such 
contribution  as  would  equalize  the  loss ;  and  as  it  is 
only  through  him  and  in  his  place  that  one  of  his  sure- 
ties, by  discharging  the  replevy  bond  for  him,  can  be- 
come entitled  to  contribution  from  Crow,  Murphy,  who, 
as  the  surety  of  Harrison,  has  paid  the  replevy  bond 
out  of  bis  own  property,  has  a  right,  upon  showing  the 
insolvency  of  Harrison,  to  call  upon  his  co-sureties  In 
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the  replevy  bond,  or  such  of  them  as  may  be  solvent, 
to  divide  the  loss.  Or  he  may  by  substitution  to  the 
rights  of  Harrison,  his  principal,  call  on  Crow  for  such 
contribution  as  Harrison  himself  would  upon  payment 
by  him,  have  been  entitled  to.  But  as  Harrison's  right 
to  contribntion  from  Crow  would  depend  primarily  up- 
on the  insolvency  of  Kincheloe,  who  was  their  princi- 
pal,  his  insolvency,  and  perhaps  that  of  Harrison  also, 
is  an  essential  ground  of  the  claim  of  Murphy  upon 
Crow.  And  as  Harrison  could  not  call  upon  Crow  for 
contribution  without  exhausting  or  at  least  accounting 
for  any  property  of  Kincheloe  their  principal,  which 
may  have  been  in  his  hands  or  under  his  control  for  his 
indemnity,  for  to  the  extent  of  such  property  Kinche- 
loeas  between  these  parties  was  not  insolvent,  (3fon-i- 
son  vs  Poynter^  7  Dana^  310,)  so  Murphy  can  have  no 
claim  upon  Crow  but  upon  the  same  condition,  and  to 
the  same  extent  of  one  half  of  the  excess  of  the  pay- 
ment beyond  the  indemnity.  And  for  contribution  as 
to  the  other  half,  he  must  look  to  his  co-sureties  in  the 
replevy  bond. 

In  seeking  contribution  against  Crow,  Murphy  sub- 
jects himself  to  all  the  equities,  at  least  to  all  pertaining 
to  this  transaction,  which  Crow  has  against  Harrison; 
and  as  the  answer  of  Harrison,  under  and  through 
whom  he  claims,  shows  that  he  had  in  his  hands  or  un- 
der his  control  property  of  Kincheloe  set  apart  for  his 
indemnity  in  this  transaction,  there  can  be  no  recovery 
against  Crow  until  that  indemnity  is  exhausted  or  fully 
accounted  for.  Nor  can  Crow  even  then  be  made  lia- 
ble for  the  loss  which  Murphy  may  sustain  as  the  sure- 
ty of  Harrison,  if  it  be  made  to  appear  as  Crow  alleges, 
that  he  was  not  in  fact  the  co-surety  of  Harrison  for 
Kincheloe,  but  that  as  to  him  they  were  both  princi- 
pals. As  the  facts  appear  in  this  record.  Crow  must 
be  assumed  to  have  been  the  co-surety  of  Harrison,  and 
liable  for  one-half  of  the  excess  of  the  loss  beyond  the 
available  indemnity  furnished  by  Kincheloe  to  Harri- 
son.   If  the  payment  of  about  one  half  of  the  debt 


Cbow 

Vf 

Mu«PUY,  Ac. 


Judgment 
Bgainal  iwo  Anns 
lies,  but  not  Ihe 
priiicipul  one  of 
ihe  toretiea  re- 
pit  vies  ihe  debt, 
iftud  bi^  surely 
pays  it  I'htf 
surety  pftyiotf 
the  debt  u  not 
the  surely  of  the 
defen  dant 
who  le- 

iused  or  did  not 
replevy  the  debu 
And  has  no  right 
to  call  upon  him 
for  comributioo, 
unless  his  princi 
pal  has  surh 
light,  which  he 
could  not  have 
without  nhowing 
the  insolvency 
of  the  first  piin- 
cipal. 


One  surety  hat 
no  light  to  call 
upon  another  lor 
contribution  un« 
til  he  shows  the 
insolvency  of 
the  erincipal, 
which  he  eannot 
do  whilat  he  has 
eiTects     of    the 

Ciincipal  in  hit 
ends. 
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Cko.w  made  by  Harrison  to  Murphy  during  the  pendency  of 
MuBP^7,&o.  this  suit  were  made  out  of  his  own  means  which  is  not 
probable,  still  the  indemnity  must  be  accounted  for  be- 
fore it  can  be  ascertained  what  Crow  should  contribute 
to  equalize  the  loss.  Or  if  the  payment  were  made 
from  the  indemnity  itself^  which  is  probable,  or  from 
other  means  furnished  by  Kincheloe,  and  if  it  could  be 
assumed  (which  cannot  be  done,)  that  this  payment  ex- 
hausted the  Indemnity,  still  as  Grow  would  in  no  event 
be  liable  for  more  than  one  half  of  the  residue,  the  de- 
cree against  him  for  the  whole,  is  for  too  much,  and 
therefore  erroneous.  ^ 

But  the  radical  error  is  in  decreeing  against  him, 
when  the  insolvency  of  Kincheloe,  of  which  he  re- 
quires proof,  has  not  been  established ;  and  when  no  ac- 
count has  been  given  of  the  indemnity  furnished  by 
him  to  Harrison  to  the  extent  of  which  he  was  not  in* 
solvent.  But  as  upon  the  hypothesis  that  Crow  was 
a  co-sur»ty  with  Harrison,  it  is  probable  that  something 
may  be  duefrom  him, the  case  will  beleft  open  for  furthei: 
preparation  by  proper  pleadings  and  proof  as  to  the  in« 
solvency  of  Kincheloe,  or  to  the  disposition  of  the  in- 
demnity, and  as  to  the  fact  whether  Crow  was  a  co- 
surety with  Harrison  for  Kincheloe,  and  for  any  other 
matters  afBicting  the  equities  of  the  parties. 

Wherefore  the  decree  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this 
opinion. 

Grigsby  for  plaintiff;  Riley  for  defendant. 
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Case  88. 


Fauntleroy's  Heirs  vs  Henderson.        Ejbctment. 

Error  to  thb  Russell  Circvit. 

Ejectment.    Decrees.    Landlord  and  tetunUs.    Pos^ss^ 

ion. 
Cmibf  JusTfCB  SiHPsoK  delivered  the  opinion  of  the  Court  Diumhtr^i. 

In  June,  1786,  James  Harrod,  exhibited  a  bill  in  chan-  ^^^  gutedU 
eery,  in  the  old  Supreme  Court,  for  the  district  of  Ken- 
tucky, against  John  Crow,  to  compel  him  to  surrender 
the  legal  title  to  a  part  of  four  hundred  acres  of  land, 
to  which  the  complainant  claimed  to  have  the  superior 
equity.  The  suit  was  afterwards  removed  to  the  Dan-  ' 
vijle  district  Court,  and  upon  the  abolition  of  that 
Court,  to  the  Lincoln  Circuit  Court,  where  It  was  tried; 
and  a  final  decree  rendered  in  favor  of  the  complaln- 
aat  in  1805.  At  the  time  the  decree  was  rendered  the 
original  parties  to  the  suit  had  both  died.  The  com- 
plainant Harrod,  died  leaving  but  one  child  a  daughter, 
named  Margaret,  who  after  her  farthers  death,  viz:  In 
the  year  1802,  intermarried  with  John  Fauntleroy. 
Crows  heirs  being  dissatisfied  with  the  decree,  appealed 
to  this  Court,  and  in  1808,  the  decree  of  the  Circuit 
Court  was  reversed,  on  the  ground  that  it  had  directed 
the  claim  of  Harrod,  to  be  surveyed  in  an  Illegal  and 
improper  manner,  but  the  equity  of  the  complainant  to 
so  much  of  the  land  in  contest,  as  might  be  embraced 
by  the  claim,  when  correctly  surveyed,  was  sustained: 
{Hardin  435.) 

When  the  case  returned  to  the  Circuit  Court,  and  a 
survey  was  made  in  conformity  with  the  opinion  of  this 
Court,  it  appeared  that  the  complainant's  claim,  and 
Crow's  claim  interfered  to  the  extent  of  one  hundred 
and  seventy  acres;  and  thereupon  at  the  August  term, 
1809,  a  decree  was  rendered,  directing  the  defendants 
to  convey  the  legal  title  to  the  interference,  to  John 
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Fai HTMBOT'i  Faunlleroy  and  wife.    The  decree  also  appointed  com- 
missioners to  assess  rents  and  value  improvements.  At 


v^ 


ITgnpitBaA!f.  jj  succeeding  term  of  the  Court,  the  decree  was  so  al- 
tered, that  the  conveyance  of  the  legal  title  to  the 
land,  was  required  to  be  made  by  Crow's  heirs,  to  Mar- 
garet Fauntleroy  alone,  in  whose  name,  the  suit  had 
been  revived  after  the  death  of  her  father. 

Under  this  decree,  the  commissioners  who  were  ap- 
pointed to  value  the  rents  and  improvements,  reported 
a  balance  in  favor  of  Crow's  heirs  of  seven  thousand 
and  ninety-five  dollars  and  eighty-five  cents.  To  this 
report  exceptions  were  filed  by  the  complainant,  but 
were  never  passed  upon  by  the  Court.  At  the  May 
term,  JSll,  the  suit  was  ordered  to  be  dismissed  by  the 
direction  of  the  complainant. 

Margaret  Fauntleroy,  who  as  before  mentioned,  was 
the  only  child  and  heir  at  law  of  James  Uarrod,  and 
also  entitled  as  devisee,  under  his  will,  to  his  interest  ia 
the  land  claimed  in  the  suit  against  Crow,  died  in  the 
year  1841.  In  the  year  1843,  after  her  death,  her  heirs 
at  law,  sued  out  a  writ  of  error,  to  reverse  the  order 
of  the  Circuit  Court,  dismissing  the  suit  against  Crowds 
heirs.  This  Court  however,  refused  to  reverse  it,  and 
the  decree  of  the  Circuit  Court  dismissing  the  suit  was 
affirmed:  (5  B.  Monroe  136.) 

John  Crow  was  in  possession  of  the  land  In  contest, 
before  the  year  1799,  and  those  claiming  under  him 
have  been  in  the  possession  of  it  ever  since.  His  pat- 
ent bears  date  in  1782.  It  is  not  deemed  necessary  to 
specify  in  detail,  the  several  sales  and  conveyanccas, 
made  by  Crow,  and  those  claiming  under  him.  It  is 
considered  sufficient  to  state,  that  Henderson,  the  de- 
fendant in  the  present  suit,  was  at  the  time  it  was  In- 
stituted, In  the  possession  of  a  part  of  the  land,  that 
Crow's  heirs  were  required  to  convey  to  Margaret 
Fauntleroy  by  the  aforesaid  decree. 

At  the  time  the  suit  was  dismissed,  a  part  of  the  one 
hundred  and  seventy  acres  of  land  was  claimed  and 
possessed  under  Crow's  claim,  by  Daniel  Mcllvoy,  and 
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tiM  remainder  of  it  by  John  Cochran.    A  few  days  be-  Ftir»Tf.«ioY'i 
fore  the  dismissal  was  made,  a  written  agreement  was  «# 

entered  into  by  John  Faunlleroy  and  Margaret  his  HEwi>ic«aoif. 
wife  of  the  one  part,  and  Daniel  Mcllvoy  and  John 
Cochrnn  of  the  other  part,  the  object  of  which  was,  as 
expressed  on  the  face  of  the  instrument,  to  settle  all 
disputes  between  Harrod's  heir  and  the  heirs  of  John 
Crow.  It  was  stipulated  in  this  agreement,  that  Faun- 
tieroy  and  wife  should  relinquish  unto  Daniel  Mcllvoy 
and  John  Cochran  all  their  right  and  title  and  claim  to 
the  land  in  dispute  between  the  heir  of  James  Harrod, 
dec'd.,  and  the  heirs  of  John  Crow,  dec'd.,  being  the 
sflime  land  decreed  to  the  heir  of  Harrod  in  the  Court 
of  Appeals,  it  being  as  recited  for  the  bonds  given  by 
James  Harrod  to  Stephen  Lankford,  and  transferred  by 
Lankford  to  John  Crow,  dec'd.,  for  twelve  hundred 
acres  of  land  in  Jefferson  county,  when  the  bonds  were 
executed,  also  a  bond  for  a  half  acre  lot  adjoining  the 
town  of  Danville,  and  that  the  suit  in  chancery  should 
be  dismissed.  The  suit  was  accordingly  dismissed^and 
ia  July  1813,  a  deed  was  made  by  Fauntleroy  and  wife, 
in  pursuance  of  the  agreement  of  compromise,  to  Dan- 
iel Mcllvoy  for  that  part  of  the  land  claimed  and  held 
l^  hinr  under  Crow.  But  the  clerk  of  the  County 
Court  in  his  certificate,  states,  that  Mrs.  Fauntleroy, 
upon  privy  examination  relinquished  her  right  of  dower 
in  the  land.  The  authentication  is  therefore  defective, 
and  the  right  of  Mrs.  Fauntleroy  to  the  land  did  not 
p«M  by  the  deed. 

It  appears  from  the  record  and  proceedings  in  the 
suit  of  Harrod's  heir  against  Crow's  heirs,  and  the 
agreement  of  compromise  between  Fauntleroy  and 
wife,  and  Mcllvoy  and  Cochran,  that  Harrod  in  his  life- 
time had  executed  to  Stephen  Lankford  bonds  for 
tweivsa  hundred  acres  of  land,  situated  at  the  date  of 
the  bonds,  in  the  county  of  Jefferson,  as  it  was  then  • 

bounded,  and  that  the  bonds  had  been  assigned  by  Lank- 
ford to  Crow,  and  had  passed  into  the  hands  of  Mcll- 
voy and  Cdchran,  as  Crow's  sub-vendees,  who  agreea- 
Vol..  XII.  57 
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KmvpKBsov, 


"The  croimd  of 
plaintiff  mainly 
•relied  on  fox  re- 
xoTery. 


A  decree  direct- 
4n$  a  convev* 
ance  of  land 
'does  not  pa^ 
i^t  legal  ]ii]e, 
iMvmmy  kc, 
«TS  Johnson  Ar., 
Z  Hdarahall, 
320) 


A  conveyanee  in 
obedience  10  a 
decree  directing 
a  conveyance, 
may  iJc  pre- 
sumed wTOie 
there  has  been  a 
continued  post* 
easion  in  the  per 
■on     \o    whom 


Uylo  the, terms  of  the  agreeioett  between  th«  par- 
tieSi  were  to  surrender  these  bonds  to  Fauntlerey  and 
wife, 

John  Fauntleroy  died  in  1845.  In  the  year  1848, 
Ihis  action  of  ejectment  was  brought  against  the  de- 
iendant'by  the  heirsat  law  of  Margaret  Fauntlerpvt 
deceased,  for  a  small  portion  of  the  land  that  was  la 
^controversy  in  the  aforesaid  suit  against  Crow's  heirs, 
.being  a  part  of  that  embraced  in  the  deed  fiiom  Faun- 
tleroy and  wife  to  JViellvo}:,  under  whom  the  defendant 
•claims* 

The  facts  here  detailed  wer^s  proved  upon  the  trjal. 
•by  the  lessors  <of  the  plaintiSl  The  Court  instructed 
the  jiiry  tofindforlbe  defendaati  as  in  the  case  of  a 
non-suit;  arid  a  verdict  having  been  given^  and  a  jodg- 
ment  rendered  in  bis  favor^  the  heirs  of  Margaret 
Fauntleroy  have  prosecuted  this  writ  of  error,  and 
insist  that  the  instruction  of  the  Court  was  erroneous. 

The  decree  an  the  suit  of  Harrod's  heir  against 
Crow's  heirs,  and  the  deed  fix>m  Fauntleroy  and  wife 
to  Mcllvoy^  ace  mainly  relied  upon  by  the  plaintii&  fn 
«rror  as  manifesting  their  right  to  a  recovery  in  this 
case. 

Xtis  well  settled^  that  a  decree  directing  a  convey- 
ance of  lapd  to  a  complainanX*  does  not  invest  him  or 
her  with  the  legal  title,  until  a  conveyance  is  execu- 
ted; Mummey^ct  xiL  vs  JoAasoiie^  <t/.,  (3  Jlfar.  290.) 
The  decree  itself,  therefore,  did. not  enable  the  heirs  of 
Mrs.  Fauntleroy  to  maintain  an  action  of  ejectment. 
The  record  of  the  suit  in  which  the  decree  was  render^ 
«d,  shows  that  her  right  to  the  land  was  a  mere  equita- 
ble one,  and  that  the  legal  title  was  in  Crow's  heirs. 

Itishowever,contendedthat  the  jury  might  have 
presumed  the  execution  of  the  decree  by  a  deed  of  con- 
veyance upon  the  part  of  the  defendants»  after  the 
lapse  of  such  a  long  period  of  time.  Such  a  presump- 
tion would  not  only  be  admissible,  but  peculiarly  prop- 
er under  certain  circumstances.  If  the  party  in  whose 
favor  a  decree  for  a  conveyance  of  land  was  rendered 


Digitized  by 


Google 


WINTER  TERM,  1851  451 


conflinued  In  the  possession  of  the  land,  and    derived   ?adntlbboy< 
from  the  decree  every  advantage  and  benefit  it  was  de-  11^' 

signed  to  confer,  the  iegUi«nate  presumption  would  be,  HiwDimoif. 
after  so  long  a  time  had  elapsed,  being  about  thirty-  \^^.  conveyance 
eight  years,  that  the  decree  had  been  complied  with,  mnda—but  not 
But  4he  cireumstances  in  this  case  are  entirely  diflTer^  ^«i^o'n  conUnnes 
cnt,  and  absolutely  prohibit  the  indulgence  of  any  such  ^l^^^^^  ^^^' 
presumption.  In  the  year  following  that  in  which  the 
decree  was  rendered,  the  suit  was  compromised  by  the 
parties^  and  dismissed  by  the  complainant.  The  bene- 
fit ef  the  decreitf  Wtfs  surrendered,  and  the  right  to  the 
land  yielded  to  the  defendants  in  possession.  The  de* 
fendaats  after  this  arrangement  wats  made,  did  not  con- 
aider  themselves  under  any  obligations  to  comply  with 
the  decree,  nor  cocrld  it«  after  tlfe  dismissal  of  the  suit, 
haiw  been  enforced  by  the  complainants^  if  at  all,  with- 
out another  suit  for  that  purpose,  based  upon  suoh 
facts  as  would  have  entitled  her  to  claim  the  benefit  of 
the  decree,  aotwithsttinding  the  suit  hafd  been  dtemis- 
sed.  How  then  coald  a  presumption  arlse^  that  the  legal 
title  had  been  conveyed  to  Mrs.  Fauntteroy  in  com- 
pliance whh  the  decree,  when  the  parties  themselves 
did  not  con  tern  plate  its  execution*!  The  facts  repel>  any 
such  presontption<  The  defendants  had  the  possession 
and  the  legal  title.  The  suh  when  pending  and  unde- 
tennined,  bad  been  compromised  by  the  parties,-  and 
dissaissed  by  the  complainant,  with  the  avowed  purposai 
of  annalling  the  operation  of  the  decree,  and  permit- 
ting the  defendants  to  retain  the  title  and  possession  of 
the  land  in  contest,  their  title  to  which,  was  to  be  per- 
fected by  a  conreyance  of  the  equity  of  the  complain- 
ant  Margaret  Fauntleroy#  The  subsequent  lapse  of 
time '  cannot  create  a  presumption,  that  is  clearly  in- 
consistent with  the  avowed  intention  and  understand- 
ing of  the  parties,  so  fully  and  explicitly  developed  by 
>  the  whole  scope  and  design  of  the  arrangement  be- 
tween them,  and  by  the  terms  of  thetr  contract  of  com- 
promise. 
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^^""'•K*^**  It  appears  that  after  thie  decree  was  rendered,  and 
M  before  the  suit  was  dismissed,  an  order  was  obtained  on 

HawDKBsoy.  ^^g  motion  of  the  complainants,  awarding  an  attach-* 
roent  against  the  defendants  Cochran  and  wife,  for  re- 
fusing to  execute  a  deed  of  conveyance  as  directed  by 
the  decree.  As  such  an  order  had  been  obtained,  the 
presumption  legitimately  arises,  as  it  is  contended,  that 
a  deed  was  executed  in  fulfillment  of  the  requisitions 
of  the  decree,  before  the  order  of  dismissal  was  enter- 
ed. The  argument  is,  that  as  the  attachment  was  oalj 
awarded  against  part  of  the  defendants,  the  fair  infer-* 
ence  is,  that  the  other  defendants  had  previously  com- 
plied with  the  decree ;  and  as  the  attachment  awarded 
was  never  issued,  the  additional  inference  is  authorized^ 
that  the  defendants  against  whom  it  was  ordered,  had 
made  a  conveyance  without  any  further  compukion. 
It  must  be  recollected  however,  that  these  inferences 
are  deduced  not  from  any  thing  done  by  the  defendants, 
but  from  the  act  of  the  complainants ;  and  also  that 
they  can  derive  no  aid  from  the  time  that  has  elapsed 
since  the  suit  wa«  dismissed.  To  apply  to  them,  there- 
fore, a  fair  test,  let  os  suppose  thai  itn  action  of  eject- 
ment had  been  brought  by  Faunlleroy  and  wife  against 
the  tenants  in  possession  immediately  after  the  time 
the  suit  was  dismissed,  and  the  decree  and  order  refar- 
red  to,  had  been  alone  relied  upon»  to  show  title  ia 
Mis.  Fauntleroy.  Would  a  jury  have  been  author!* 
zed  to  presume  that  Crow's  heirs  had  conveyed  the  Ie« 
gal  title  in  compliance  with  the  decree  ?  There  wonid 
have  been  no  foundation  for  such  a  far-fetched  and  re- 
mote presumption,  and  it  would  have  been  wholly  in- 

^    '  admissible.    The  decree  only  required  an  immediate 

conveyance  to  be  executed  by  the  adult  heirs,  there 
being  three  of  them,  two  of  whom  were  married  wo- 
men»  A  conveyance  by  the  infant  heirs  was  decreed 
to  be  made  by  them,  as  they  respectively  attained  the 
age  of  twenty-one.  It  does  not  appear  that  any  ooe 
of  the  infant  defendants  had  arrived  at  full  age  and 
been  in  default,  at  the  time  the  suit  was  dismissed.    A 
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deed  executed  by  the  femes  covert  i^ouid  not  have  pas-  Fa»wtlh»oy« 

sed  the  title  to  the  graatee^  unless  it  had  been  legally  v$ 

recorded.    Uunder  such  circumstancesy  a  presumption     Htwpgwsoy. 

that  the  decree  had  been  complied   with,   and  a  deed 

executed,  although  it  was  not  produced,  founded  alone 

upon  the  act  of  the  complainants,  in  having  obtained 

an  order  for  an  attachment  against  one  of  the  heirs  and 

her  husband,  which  had  never  been  sued  out,  would 

have  bad  no  foundation  to  rest  upon,  and   have   been 

clearly  unauthorized.    The  jury  therefore,  could  not 

upon  thia  ground,  have  legally  and  properly  presumed 

that  the  title  had  been  conveyed  to  Margaret  Fauntle- 

roy,and  had  descended  to  and  vested  In  her  heirs  upon 

her  death. 

It  Is  admitted  that  as  a  general  rule,  a  plaintiff  in  an 
action  of  ejectment  must  have  the  legal  title  to  the 
land  claimed,  to  enable  him  to  recover.  But  it  is  con- 
tended, that  in  this  case,  as  the  defendant  claims  under 
McIIvoy  he  is  estopped  by  the  article  of  agree- 
ment between  Fauntleroy  and  wife,  of  the  one  part, 
and  said  McIWoy  and  Cochran  of  the  other  part, 
and  the  deed  in  pursuance  thereof  made  by  Fauntleroy 
and  Wife,  td  McIIvoy,  to  deny  that  Mrs.  Fauntleroy 
had  title;  and  that  consequently,  it  is  immaterial  to  the 
right  of  recovery  of  the  plaintifi^s  in  error,  whether  the 
legal  4Hle  had  or  not,  been  conveyed  to  her  by  Crow's 
heire. 

The  following  recitals  in  said  writings  are  relied  upon 
as  creating  the  estoppel.  ' 

^'Know  all  men  my  these  presents,  that  we  John 
Faunderby  and  Peggy  his  wife,  of  the  county  of  Mer- 
cer and  Suite  6f  Kentucky,  have  sold  and  relinquished 
unto  Daniel  McIIvoy  and  John  Cochran,  of  the  town  of 
Danvflle,  and  State  aforesaid,  all  our  right  title  and 
claim,  to  the  land  In  dispute  between  the  heirs  of  James 
Harrod  deceased,  and  the  'heirs  of  John  Crow  deceased, 
adjoining  the  town  of  Danville,  or  in  Danville,  and 
whieh  was  deereed  to  the  heir  of  said  Harrod,  in  the 
Oourt  of  Appeals,  it  is  at  this  time  in  the  Lincoln  Cir- 


Digitized  by 


Google 


454  BEN.  MONRQE«  REPOttTl, 

FAvifTLiiitoTs    cult  Court.    We  bhid  ouselv^s,  our  heii^,  exeeulordf 

v$  administrators,  and  assigns  to  convey  the  said  land  to- 

HBypBBiow.     Daniel  Mcllvoy  and  John  Cochran,  their  heirs  &c.  This 

is  a  part  of  the  article  of  agreement,  executed  by  the 

parties." 

The  language  of  that  part  of  the  deed  that  is 
supposed  to  have  a  bearing  upon  the  question,  is  as  foU 
lows: 

'^That  for  and  in. consideration  of  the  sum  of  one 
dollar,  by  the  said  Mcllvoy,  to  said  John  Fauntleroy, 
and  Margaret  his  wife  in  band  paid,  the  receipt  where* 
of  they  do  hereby  acknowledge,  and  for  divers  other 
valuable  considerations  named  in  certain  articles  of 
agreement  made  and  entered  into  the  8th  May,  1811, 
as  the  same  bears  date,  by  and  between  the  said  John 
and  Margaret  and^Daniel  Mcllvoy  and  John  Cochran, 
they,  the  said  John  Fauntleroy  and  wife,  have  bargain- 
ed and  sold,  and  by  these  presents  do  bargain,  3dl,aDd 
convey  unto  the  said  Daniel  Mcllvoy  and  bis  bt\r%  ibr« 
ever,  a  certain  tract  or  parbel  of  land  situate  in  and 
contiguous  to  the  town  of  Danville,  in  the  county  afore*  ^ 
said,  containing  by  survey  105^  acres,  68  polea,  and 
27  square  feet,  t^  btnng  the  hnd  decreed  by  the  Court 
of  Appeals,  to  Harrod's  heir,  and  bounded  at'  follows,. 
&c.,  viz: 

The  statement  that  the  land  cont^in^  in  th0  depd, 
and  in  the  agreement  of  compromise,  was  the  tame 
land  that  was  decreed  by  the  Court  of  Appeals  to  Har* 
rod's  heir,  is  relied  upon  as  an  admission  that  Maiy a* 
ret  Fauntleroy  had  the  title  to  It,  and  as  conchidiqg 
the  defendant  in  this  case,  from  alleging  the  contrary. 
But  such  an  implication  does  not  necessarily  arise  from 
the  language  used,  even  unexplained,  by  a  reference 
to  the  decree  itself.  It  may  have  been  decreed  to  her, 
and  still  the  title  have  been  in  the  defendants,  (t  at 
most  only  admits  the  existence  of  such  a  decree ;  but 
the  decree  itself  must  be  examined,  in  order  to  ascer- 
tain the  character  of  the  right  of  Harrod's  heir  to  the 
land.    In  looking  to  it,  her  right  to  tb^  land  is  asc^v    %i 
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mnMd  to*  have  been  an  eqiittaUe  one  merely*  The  nd^ 
mifsioD  that  such  a  decree  was  rendered,  cannot  with 
-any  propriety  be  construed  to  mean  that  she  had  any 
other  right  or  title  to  the  land,  than  that  which  is  man- 
ifested by  the  decree.  There  is  nothing  contained  in 
tlie  writings  therefore,  which  operates  as  an  estoppel 
on  the  defendant  tosliow  that  her  right  to  the  land  was 
an  equitable  one  merely,  that  she  was  not  invested  with 
the  legal  title,  and  that  therefore  her  heirs  cannot 
maintain  an  action  of  ejectment  for  the  land. 

The  plaintiA  in  error,  however,  rely  upon  another 
point,  which  they  contend  is  conclusively  in  their  favor, 
and  entitles  them  to  recover,  under  the  facts  in  this 
case.  It  is,  thpt  since  the  execution  of  the  deed  by 
Fauntleroy  and  wife  to  Mcllvoy,  the  grantee,  and  the 
deliBiidant  who  claims  under  him,  have  held  under  the 
title  of  Ifaigaret  Fauntleroy,  and  that  the  defendant's 
attitude  precludes  him  from  the  right  to  contest  her 
title. 

In  support  of  this  proposition  it  is  urged,  that  the 
decree  in  fiivorof  Harrod's  heir  was  tantamount  to  an 
avictioQ  of  the  tenants  in  possession  from  the  land  by 
her,  and  ihey  having  procured  a  deed  from  her  bus- 
band  and  herself  purporting  to  convey  her  title,  nmist 
be  regarded  as  holding  under  it  since  that  period,  and 
oeeupyii^ substantially,  the  relation  of  landlord  and 
leoanttso  far  as  the  title  of  the  land  Is  concerned. 
;  9h  the  other  hand,  it  is  contended  that  this  doctrine 
ds^ly.applies  to  cases  where  the  defendant  has  obtained 
Ibe  possession  of  the  land  from  the  plaintiff,  and  that 
ft  has  no  nppdication  to  a  case  like  the  present,  which 
was  in  reality  the  purchase  of  an  outstanding  claim, 
made  for  the  purpose  of  terminating  a  vexatious  con- 
lroversy« 

The  relation. however,  of  landlord  and  tenant  may 
exist  where  the  possession  of  the  land  has  not  been  ob- 
tained from  the  landlord,  or  under  his  title.  A  hostile 
possession  may  be  changed  into  an  amicable  one  by 
the  agreement  of  the  parties.    But  to  have  this  effect, 


FAVHTLKMOra 

Hiiis 
HpiiDmoK. 


A  hof  tile  post* 
eraion  may  be 
cbanged  into  an 
amicable  one  br 
the  a^ieement  o'f 
partiea.  but  to 
beve  Ibet  effect 
it  ehoiM  ele«rlj 
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FivHTLsnoTs  the  ngreement  should  contain  a  dear  tecogoition  of 
^l\^^         the  claimant's  tiile  to  the  land»  and  a  right  to  the  pos- 

HufBfasoN.  session  of  it,  and  the  defendant  must  aho  hate  a  right 
appear  ihai  the  to  Essume  the  relation  of  tenant  In  the  cases  referred 
ciatmfint  III  'ro.  to  by  the  counsel  of  the  plaintifls  in  error,  in  support 
?r/h"'"1hc"j2a»II  of  the  doctrine  contended  for  on  this  point,  agreements 
?t''a"M*a  ^a'r  ^®'®  made  between  the  parties,  by  which  the  person 
that  the  tenant  in  possession  becsmo  by  express  contract  the  tenant  of 
aMnme^thn'^ltia  the  Other  party,  and  agreed  to  hold  the  land  under  him 
nUtiiMctiolnj  *"  that,characten  In  such  cases,  no  doubt  can  exist 
other  peraon  or  of  the  intention  of  the  parties,  and  the  only  question 

landlord:      Hig-     ,  ,  ,  ,     '^  ...... 

ghibotham  V9  that  Can  be  made,  relates  to  the  right  of  the  tenant  m 
$JimU  606  i(^u  possession  to  make  such  an  agreement  and  to  coovert 
IV^^sif^'iUi  A  hostile  into  an  amicable  possession,  If  he  claim  the 
af:r««inent  to  be-  land  as  his  owo,  and  holds  no  person  responsible  for 

come    tenant  la      ,  ,,  „  *-  ,  .      .  .      .  ./.  .        .  « 

the  only  mfsAflia  the  validity  of  his  title,  he  may  if  he  choose  surrender 
rornea'^po'' wNii  the  possession  to  an  adverse  claimant,  or  enter  into  an 
ISTX^M'titie!  agreement  admitting  the  superiority  of  bis  title  iind 
change  his  hostile  possession  into  one  that  is  amioaUe. 
If,  however,  he  owes  allegiance  to  the  title  trader  which 
he  holds  the  possession,  the  law  does  not  penmk  him 
voluntarily  to  renounce  it,  but  he  is  under  obligations 
to  adhere  to  it  until  it  has  been  legally  asceiitaiBed  that 
such  title  is  not  sufficient  to  afford  him  profttetion 
against  the  adverse  claim.  An  occupant  by  purchaalDg 
an  adverse  claim  does  not  change  the '  cbanrcter  of  the 
possession:  HigginboikAm  vs  Fiakbaek^  (1  ilforr.,  506.) 
BoUs  vs  Shield^s  heirs,  (S  Lit.  34.)  This  effiMTt  i«  pro- 
duced  only  by  an  agreement  that  the  occupant  riiall 
become  the  tenant  of  his  vendor,  and  hold  the  posses- 
sion under  his  title,  and  not  merely  by  the  purchase  of 
Si^pani^^^^  il  an  outstanding  superior  title. 

KOTern  in  regard  The  effect  in  this  case,  of  the  contract  and  convey- 
to  a  pnrehaae  or  „     ,    .  .        •  r    »  * 

another  title  by  aucc  alluded  to  upon  the  character  of  the  subsequent 
fon.  *if  It^'ilT'to  possession  of  the  defendants  must  be  determined  by 
foT  afrwd^*"'  ^^^  intentio*  of  the  parties,  and  their  righu  and  atti- 
quUed,  it  canoot  tude  at  the  time  the  agreement  was  entered  Into   by 

be     to    become     ,  .,  ..i.  «..  i-i 

teoatof  the  hoU  them,  and  the  terms  and  stipulations,  and  object  of  that 

der  o(  the   title  . 

purckaaed.      .  agreement. 
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,  The  equitable  right  to  the  Innd  wa«  decided  to  be  in 
^fargnret  Fauntleroy.^  The  defendants  had  the  l^gal 
title  and  the  possession,  and  a  cl  lim  fur  improvements 
that  was  undetermined.  They  were  directed  to  con- 
vey the  legiU  title  to  Mrs.  Fauntleroy,  but  the  decree 
did  not  order  them  to  surrender  the  possession  to  her. 
According  to  equitable  principles,  they  bad  a  right  to 
retain  the  possession  until  they  were  paid  for  the  im- 
provements, and  had  a  lien  upon  the  land  to  secure  tho 
payment.  But  looking  to  the  decree  as  it  was  render- 
ed,  without  regard  to  general  equitable  principles^  It. 
is  apparent  that  the  defendants  were  not  required  by 
it  to  surrender  the  possession  of  the  land,  and  that  it 
did  not  amount  to  a  decree  of  eviction.  Without  an 
additional  decree  or  some  further  legal  proceeding,  the 
conf)pl«iiQant  could  not  have  obtained  the  possession  of 
tbe  land.  The  defendants  had  a  right  to  retain  it,  and 
by  so  doing,  were  not  disobeying  or  disregarding  either 
tbe  letter  or  the  spirit  of  the  decree.  There  was  noth« 
ing  in  the  decree  upon  which  a  writ  of  habere  facia* 
could  haye  issued,  to  give  to  the  complainant  the  pos« 
session  of  the  land.  It  is  not,  therefore,  deemed  nec^s* 
aarj  to  decide  what  the  legal  effect  of  the  contract  of 
coip promise  and  conveyance  made  in  pursuance  there* 
of,  yrould  have  had  upon  the  character  of  the  aubsa* 
que ot  possession  of  the  defendants  under  the  circumr 
atances  of  the  case,  if  the  decree  bad  required  theoft 
j)ot  only  to  convey  the  title  to  tbe  complainant,  but  t\* 
lo  to  deliver  to  her  the  possession  of  tbe  land. 

The  litigation  between  the  parties  had  not  been  ter« 
minated.  The  controversy  was  in  an  attitude  which 
-not  only  permitted  a  compromise  to  be  entered  into  by 
the  parties*  but  which  may  have  made  it  peculiarly  ap- 
propriate, and  apparently  desirable  on  the  part  of  the 
complainant.  The  question  is  not  as  to  the  validity  or 
extent  of  the  defendant's  claim  for  improvementa. 
Tbe  claim  was  made  and  unsettled,  and  appeared  to  be 
of  very  considerable  magnitude.  The  mattera  in  con- 
troversy between  the  parties  had  been  only  partially 
Vou  XII.  58 
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Fahhtluqt*    decided   by   the  decree   that  had   been    pronounced. 
M  While  the  conlest  remained  in  this  condition,  the  com- 

Hkwdbriow.  promise  was  made,  and  the  suit  dismissed.  The  obvious 
intention  of  the  parties  was,  that  the  legal  title  of  the 
defendants  should  be  perfected  by  the  acquisition  of  the 
Outstanding  equitable  title,  and  that  the  complainant 
should  surrender  all  claim  to  the  land  that  had  been  in 
controversy.  The  transaction  gives  no  color  to  the  in- 
ference, nor  authorizes  In  any  degree,  the  assumption 
that  the  defendants  were  lo  hold  the  possession  of  the 
land  under  the  title  of  the  complainant,  or  that  the 
character  of  their  possession  was  to  be  changed  by  the 
arrangement.  They  held  the  possession  under  an  ad- 
verse claim,  having  the  elder  legal  title.  But  as  the 
superior  equitable  title  was  in  Margaret  Fauntleroy,  it 
required  the  union  of  both  titles  to  give  them  a  com- 
plete right  to  the  land.  They  still  retained  their  own 
title,  and  attempted  to  procure  the  other.  By  the  con- 
tract of  compromise,  it  manifestly  and  conclusively  ap- 
pears that  their  object  was  to  procure  the  complain* 
ant's  right  to  render  their  own  title  valid ;  and  there  is 
nothing  in  any  part  of  the  transaction  indicating  en  in- 
tention on  their  part  to  hold  the  possession  of  the  land 
under  her  title,  or  an  expectation  or  belief  on  the  part 
of  her  or  her  husband,  thet  it  was  to  be  thus  held,  nor 
did  the  arrangement  produce  such  a  legal  effect  upon 
the  character  of  their  possession. 
The  suit  was  compromised  and  dismissed  fitr  the  por- 

atctAary '^  ^*^Io  P<^*®^f  adjusting  not  only  the  matters  of  controversy 

maiotaiA  ejeai.  'which  it  involved,  but  also  other  matters  originating  out 
of  claims  held  by  the  defendants  against  the  estate  of 
James  Harrod,  the  father  ot  the  complainant;  and  for 
the  payment  of  whirh,  the  estate  which  had  descended 
to  her  was  liable.  The  surrender  of  thefe  claims  may 
have  been  a  fair  and  full  equivalent  for  her  right  to  the 
land  embraced  in  the  decree,  and  if  so,  she  sustained 
no  prejudice  by  the  dismissal  of  the  suit,  which  was 
evidently  done  with  her  knowledge  and'consent*  al- 
though the  deed  which  she  and  her  husband  attempted 
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to  execute,  did  not  in  consequence  of  the  unskilfulness      MAitiiLt 
of  the  clerk,  before  whom  she  acknowledged  its  exe^u-     MAitHArt'i 
tion,  have  the  legal  effect  to  convey  her  title  to  the  gran-        ^'^**'^ 
tee.    But  whether  or  not,  as  her  title  to  the  land  was 
merely  an  equitable  one,  it  could  only   have  been  as- 
serted by  her  in  a  Court  of  equity ;  and  if  the  compro- 
mise and  dismissal  of  the  suit  under  the  circumstances, 
did   not  preclude  her  from   seeking   relief  by   another 
suit»  her  remedy  would  have  been  by  an  appeal  to  the 
chancellor.    Her  heirs  occupy  her  position  and  are  on- 
ly invested  with  her  right,  and  as  it  was  equitable  mere- 
ly, they  coold  not  maintain  this  action  of  ejectment  for 
the  land  in  contest. 

Wherefore  the  judgment  of  the  Circuit  Conrt  is  af- 
firmed. 

Bradley  and  Hewitt  for  plaintifis ;  Harlanp  BarbouTp 
mnd  Bell  for  defendant. 


Marshall  vs  MarshalFs  Ad  mrr  Dnr. 

Com  89. 


Eksor  to  trb  SPKifCBa  Circuit.  ^      ^^         iif  1461 


Evidence,    Practice. 
Caitr  JoflTici  Simpson  delivered  Ihe  opinion  of  the  Court*  DtumktrTL 

Thu  was  a  suit  by  petition  and  summons,  com^men-    Ca«eirtite4«i4 
ced   in  April  1850,  on  a  note  for  five  hundred  dollars,  ple«diiif«. 
bearing  date  December*,  1830,  and  payable  to  the  plain- 
tifl*s  intestate,  twelve  months  alter  date.  ^ 

The  defendant  filed  pleas  of  non  est  factum  payment^ 
and  no  consideration,  upon  which  issues  were  made  up 
by  the  parties,  and  a  trial  had,  which  resulted  in  a  ver- 
dict for  the  plaintiflT. 
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Mabimali.  CerUin  evidence   was  introduced  by  the   defendant 

MaiicTall's     Hefore  the  jury  upon  the  trial,  which  the  Court  exclo- 

Apm'k.         jgd  fi-^nn  their  consideration,  and  the  propriety  of  the 

action  of  the  Court  in  that  respect,  is  the  question  now 

presented  for  our  determination. 

It  was  proved  upon  the  trial  that  the  plaintiff's  in- 
testate and  the  defendant  were  brothers,  that  the  sig- 
nature to  the  note  sued  upon,  was  in  the  hand-writing 
of  the  defendant,  that  tiie  plaintiff's  intestate  was  much 
embarrassed  and  pressed  for  money,  from  a  period  an- 
tecedent to  the  date  of  the  note  sued  on  until  the  time 
.  of  his  death,  which  occurred  in  the  year  1849,  and  had 
been  a  money  borrower  for  the  last  thirleen  or  fourteen 
years  of  his  life,  and  that  nearly  all  of  his  property  had 
been  sold  and  subjected  to  the  payment  of  his  debts 
during  his  lifetime;  and  that  the  defendant  had  been, 
all  the  time,  since  the  date  of  the  note  sued  on,  full- 
handed,  in  easy  circumstances,  and  able  to  pay  all  his 
debts. 

The  defendant  introduced  several  witnesses,  who 
proved  that  they  were  intimately  acquainted  with  Jo- 
eiah  Marshall,  the  plaintiff's  intestate,  from  a  period 
prior  to  the  date  of  the  note  sued  on,  until  his  deaths 
aad  with  his  affairs  and  business  transactions^  and  thit 
they  had  never  known  or  heard  of  his  having  sold  any 
property,  or  loaned  any  money  to  the  defendant,  or  of 
any  trading  between  them  or  of  any  debt  due  from  the 
defendant  to  his  brother  Josiah.  Some  of  the  witness. 
as  also  proved  that  they  were  the  securities  of  Josiah 
Marshall  for  money  he  had  borrowed  after  the  year 
1835,  and  bad  conversed  with  him  in  relation  to  bis 
means  to  pay  his  debts,  and  assisted  him  In  making  ar- 
rangements for  that  purpose^  and  had  never  heard  him 
tpeuk  of  any  debt  due  to  him  from  the  defendant.  This 
was  the  evidence  which  was  excluded  by  the  Court. 
•   The  evidence  thus  excluded,  was  clearly   competent. 

The  fact  that  Josiah  Marshall,  who  was  embarrassed 

The  iMt  that  ft  in  his  circumstances,  and  compelled  to  sell  his  property 

S^^^bMitM*  to  pay  hit  debts,  did  aot»  in  enumerating  to  his  intimato 


Digitized  by 


Google 


WINTfeR  tERM,  1851.  '•  Ml 


frierds  his  mcftns  arid  resources  for  the  payment  of  hb  M^^mua^l 

debts,  allude  to  or  mention  a  debt  due  to  hfm    by   the  Aarsitall** 

defendant,  furnished  a  strong  presumption,  either   that  ^"'''"- 

the  note  sued  on  had   never   been  obli^ratory,  or  if  it  !?J°!  *  2"?!^' 

had,  that  It  had  been  paid  off.    The  conduct  of  a  par-  rinVihii  \\m6  fn 

ty  who  knows  the  truth  ot  a  fact,   or  is  presumed   to  resoiimen      for 

know  it,  Is  always  evidence  against  himself,  and    when  irir"friends°"ifad 

he- Is  placed  in  a  position  wnere   if  he  acted  as  men  nernrhten  heard 

*^  '  to     mtntion     • 

usually  do,  under  tiie  influence  of  similar  motives,  and  debtot  m  much 

in  like  circumstances,  he  would  not  remain  silent;  if  he  cMimed  by  on* 

fails  to  speak,  nis  silence  affords  a  presumption  against  Tbie^  par  "it! 

him.     As  foi  instance,  where  the  existence  of  the  debt,  was   compeieai 

'  '    teatimooy  lo  (o 

or  of  the  particular  right  has  been  asserted  in  the  pres-  *»  ibojuiy  oon* 
ence  of  a  party  and  he  has  not  contradicted  it*    So  in  tharthe   'debt 
the  present  case,  where  the  party  undertook  to  enume-  duel"'h*d^  iwl 
rate  his  means  to  pay  his  debts,  his  silence   upon  the  P^^^ 
subject  of  (he  debt  in  contest,  affords  a  presumption 
that  he  did  not  consider  it  available,  and  as4he  defend- 
ant was  able  to  pay  it,  the  character  in  which  he  re-      :  .         « 
garded  it,  mu^t  have  resulted  either  from  the  fact  that 
the  note  had  been  paid  off»  or  that  it  had  never  been 
obligatory.    The    testimony  also    of  witnesses  who 
were  acquainted  with  the  parties,  and  had  an  intimate 
knowledge  of  their  business  transactions,  and  who, 
therefore,  in  all  reasonable   probability,   would  have 
heard  of  the  creation  or  existence  of  the  debt  in   con- 
test, had  it  been  valid  and  enforceable,  that  they   had- 
never  heard  of  it  or  known  of  its  existence,  was  com-* 
patent,   and  created    some   presumption  against  the 
validity  of  the  debt.    Such  testimony  should  be  admit- 
ted, leaving  the  jury  to  determine  under  all  the  circum- 
■tancei,  the  weight  to  which  it  may  ba  entitled.     Eyi* 
dence  to  be  excluded  from  the  jury,  should  be  cjearijr 
irrelevant  to  the  issue;  any  circumstance  from   which 
the  jury  m  )y  infer  n   miterial  fiict,  should   be   Mt  to 
them«     1  Marshall^  3  and  19, 

The  Court  should  not  have  excluded  \\\U  evidence,  Eridonce condn- 
and  should  have  given  the  in^trMcMon  asked  for  by  the  cinffto  piort  % 
defendant,  that  if  the  nPtesuedoawainQt  foundftd  oa  •^^M  aot  b« 
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litsABT       a  good  or  valuable  coDtideration,  tha  law  was  for  tha 
likm^MM  h     deTendant. 
_   ^*'«-   _       For  the  error  of  the  Court  ia  excluding  this  testioio- 
St^^nl^i  iSu  ^y  •"^  instrucUug  the  jury  to  disregard  it,  and  for  re- 
S  «wl  la.        '  fusing  said  instruction  asked  for  by  defendant,  the  judg* 
mentis  reversed,  and  cause  remanded   for  a  new  trial 
and  further  proceedings  consistent  with  this  opinion* 
B.  Hardin  for  plain  tiiT;  Wickliffe  for  de&ndaaU 


Com  90. 


CSMittlSd. 


FoRG.  DsT.  Eichart  V8  Bargas  and  Wife. 

Appeal  from  thb  JsPFUsoif  Circuit. 
Landlord  and  Tenant.    Re-entry, 
ihumktf  19.    Catip  Jomoi  Snip  to*  delivertd  th«  opinion  of  the  Couit 

This  was  a  warrant  for  a  forcible  detainer  sued  out 
by  Bargas  and  wife,  against  Eichart.  The  inquest  of 
tiie  jury  was  in  favor  of  the  defendant.  The  plain- 
tifi  traversed  the  inquest,  and  upon  the  trial  in  Courts 
the  jury  found  the  defendant  guilty  of  the  forcible  de^ 
tainer  complained  of.  The  Gouit  entered  a  judgmeat 
of  restitution,  and  the  defendant  has  appealed. 

The  plalntifli  read  as  evidence  upon  the  trial,  a  lease 
in  the  following  words,  viz : 

**  Caroline  Huber  leases  unto  Daniel  Eichart  for  the 
tarm  of  three  years,  from  and  after  the  35th  September 
1850,  for  and  in  consideration  of  the  covenants  and 
agreements  on  the  part  of  said  Eichart,  hereinafter 
mentioned,  the  shop  lately  used  by  John  Huber,  now 
deceased,  on  the  West  side  of  Brook  street,  between 
Main  and  Market,  in  Louisville,  Ky.,  and  the  yard-r 
reserving  to  herself  the  use  of  the  yard  to  put  fiiel  in, 
I  and  use  of  the  back  buildings. 
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Wifi. 


"  For  the  rent  of  which,  the  taid  Eichart  promists  !••■•■» 
to  pay  to  said  Caroline,  six  dollars  and  twenty^five  BiB«it  h 
cents  per  month  at  the  end  of  each  month  during  this 
lease ;  and  said  Eichart  is  to  keep  said  shop  and  the 
premises  rented  to  him,  in  good  repair,  and  to  deliver 
the  same  to  said  Caroline  at  the  end  of  the  lease  in  as 
good  repair  as  the  same  are  now,  usual  wear,  natural 
decay,  and  casualties  excepted.  If  the  said  shop  should 
be  destroyed  by  fire,  without  any  fault  on  part  of  said 
Eichart,  then  he  may  surrender  the  lease,  and  pay  only 
what  rent  shall  be  then  due.  If  said  Eichart  shall  at 
any  time  fall  for  ten  days  to  pay  the  rent  of  any  months 
after  the  same  shall  become  due,  then  the  said  Caroline 
may,  without  process  of  law,  take  possession  of  said 
shop  and  premises,  and  hold  the  same,  or  if  she  shall  so 
elect  she  may  bring  suit  for  forcible  detainer,  and  eject 
said  Eichart  from  the  shop  and  premises,  and  the  bare 
non-payment  of  the  rent  for  ten  days  after  due,  shall 
be  sufficient  to  enable  her  to  maintain  said  suit  without 
giving  notice. 

Witness  our  hands  and  seals,  this  35th  Sept.  185Q. 
Carouivjb  Hubbx,  [l.  8.] 
DARnsii  Eichart,  [l.  s.] 

The  marriage  of  Caroline  Huber  to  the  plaintiff  Bai^* 
gas,  and  that  one  month's  rent  falling  due  on  the  25th 
day  of  July,  1851,  was  unpaid,  and  that  on  the  6th  day 
of  August  thereafter,  the  ten  days  having  then  elapsed, 
Bargas  and  wife  demanded  possession  of  the  leased 
premises,  which  the  defendant  refused  to  surrender, 
were  facts  also  proved  upon  the  trial. 

The  defendant  moved  the  Court  to  instruct  the  jury, 
that  before  a  condition  of  re-entry  can  be  taken  advan- 
tage of  by  a  lessor,  he  must  demand  the  rent  on  the 
day  it  is  payable,  on  the  leased  premises,  where  no  oth- 
er place  of  payment  is  fixed  by  the  lease.  The  Court 
refused  to  give  that  instruction,  and  the  question  to  be 
determined  is,  whether  or  not  it  should  have  been 
^ven. 
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S«cjuji^         .  ThfiT^  i»  a  xnaterifll  difference  bet  wet  n  a  retnedjr    by 
%ii«!ii  4|       re-entry,  apd  any  other  legal  renicdy  fpr  the   non-pay- 
^*'^*-         ment  of  rent,  no  demand  being  necessary  e^iceptin  the 
case  first  mentioned. 

.  .  But  tbe  doctrine  is  well  settled,  that  to  enable  a  land* 
Td  ennWe  ii  lord  to  avail  himself  of  a  remedy  by   re-entrv   for  the 

UnHlord  lo  avntl  ^  ,  ,      /.      •  '  • 

himself  of  ihe  Qon-poy men t  of  rent,  a  demand  of  tb^  rent  must    be 

uy^ioT  thn^mm-  made  on  the  day  it  is  made  payable,  at  the  most   noto- 

51nilllnd^mli8r"be  ■''^"'  ploce  on  the  leased  premises^  unless  a   place    is 

miiHeon  fhe  dny  appointed  where  the  rent  is  payable,  in  which  case  the 

ihe  rent  la  pavt-     /  ,  ,  ,  ,        ,  m-r>*       i       ^« 

bie,  and  nt  the  demand  must  he  made  at  such  place:  Ttllivgaast^s 
pirA  "oi^'^^he  Adam,  161.  (7  Vol.  Bac.  Ab„  Title  Rent,  20.  But 
oiher*'*''i«''^  ^\m  ^^'^en  the  right  of  re-entry  i^i  given  to  the  lessor  without 
d«fliicntted:  TU-  any  depnand,  then  the  jessec  has  undertaken  to  pay  it 
vmi,  161.  (7  whether  it  be  demanded  or  not,  and  as  he  has  dispensed 
Beni"*2i^,)  'biii  ^'^^  the  demand,  he  is  required  to  make  actual  proof 
rf***"r«!^ntry'^u  ^^^^  ^^  ^^^  rcadv  to  tender  and  pay  the  rent  wben 
■lipiilaied  for,  jije:  7  Bdcon^s  abridgement,  same  title,  page  28. 
demand,  defend-  If  then,  by  the  terms  of  the  lease,  a  demand  was  dis* 
show  rendineM  pensed  With,  proof  that  a  demand  had  been  made  was 
l^Bac^n^^Tuie  wtioecessarv.  Unless  however,  it  was  dispensed  with, 
JSr«A/,  38.  it  was  incumbent  on  tbe  plaintiffs  in   the   warrant   to 

prove  that  the  rent  had  been  demanded    on  the  leased 
premises  on  the  last  day  allowed  for  its  payment. 
By  the  terms  of  the  lease,  a  failure  of  the  lessee  for 
.    ,    ,  .  tea  days  to  pay  the  rent  of  any  month,  after  it  became 

•  itaM  that  the  due,  gave  to  the  lessor  a  riglit  of  re-entry,  and  if  the 
•nent  of"rent  (or  lease  had  not  contained  any  other  stipulation,  a  demand 
d2e.ihaUci*e*a  ^^  ^^^  ^*^^^  ^^  ^^^  leased  premises  on  the  tenth  and 
Tight  to  80*  with  last  day,  would  have  been  necessary.     But  the  lease 

ont  notice,  will  ,  "^  .      ,     .  i  i        % 

bo  lafficient  to  contains  an  express  stipulation,  that  'Uhe  bare  non* 
ihiT^neceMitf  of  payment  of  the  rent  for  ten  days  afier  due,  shall  be  suf- 
ticel^lbiVbfh??  fi^'^^^t  to  enable  her  to  maintain  said  suit  without  giv- 
j||5jo"i^^  d«'  ing  notice."  This  part  of  the  lease  was  not  made  for 
the  purpose  of  giving  to  the  tenant  ten  days  after  the 
expiration  of  the  month  to  pay  the  rent — that  had  been 
done  by  a  previous  clause  in  the  lease.  The  parties  in- 
tended to  effect  some  other  object  by  it3  insertion.  It 
wai  evidently  designed  as  a  dispensation  of  every  act 
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on  the  part  of  the  lessor,  which  otherwise  would  have        Ftraa 
been  necessary  to  have  enabled  her  to  avail    herself  of      ifixivBt. 

the  right  of  re-entry.    The  bare  non-payment  of  the 

rent  for  ten  days  after  it  became  due,  was  to  be  suffi- 
cient to  enable  her  to  maintain  her  suit  for  forcible  de- 
tainer, without  giving  any  notice.  If,  however,  a  de- 
mand of  the  rent  was  still  necessary,  then  a  bare  non- 
payment of 'the  rent  for  ten  days  after  it  became  due, 
did  not  enable  her  to  maintain  her  suit,  but  the  law  im- 
posed on  her  an  additional  duty  contrary  to  the  express 
stipulation  of  the  parties  contained  in  the  lease.  The 
natural  import  of  the  language  used,  is,  that  the  bare 
non-payment  of  the  rent  for  ten  days  after  it  falls  due, 
shall  be  of  itself,  without  any  notice  or  demand  to  pay 
the  rent,  or  to  surrender  the  premises,  sufficient  to  en- 
able the  lessor  to  maintain  her  suit.  Such,  we  are  con* 
vinced,  was  the  intention  and  understanding  of  the 
parties,  and  this  construction  of  the  lease  will  carry 
their  intention  into  effect.  The  Court,  therefore,  did 
not  err  in  refusing  to  give  said  instruction. 

Wherefore  the  judgment  is  afSrmed. 

Pilcher  and  Hauser  for  appellant ;  Harrison  (qt  ap- 
pellee. 


Piper  vs  Menifee.  Auvmnt. 

ESSOR  TO  THE   NICHOLAS    ClBCVVT.  CoSe  01. 

Physicians.    Assumpsit,    Evidence. 
JvdgbMab SHALL  delivered  the  opinion  of  the  Court.    . 

This  action  of  assumpsit  was  brought  by  Menifee, 
a  physician,  to  reicover  the  amount  of  his  bill  for  medi- 
You  XII.  S9 
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Pi*»«         cal  services,  &c.,  to  the  defendant  and  his  familv.    Tha 

va 

MBHirse.       case  went  to  trial  on  the  general  issue,  and  after  the 
•"*"  plaintifl'  had  proved  his  account,  it  was  proved  on  the 

part  of  the  defendant,  that  on  the  first  visit  of  plaintiff 
to  attend  the  defendant,  he  was  sent  for  while  at  the 
defendant's  house,  to  go  to  one  Hoffman's,  and  was  then 
told  by  <he 'Wife -of  defendant  who  was  himself  very 
ill,  that  if  he  went  to  see  patients   that  had  the  small 
pox  he  must  not  come  there,  but  they  must  employ 
-another  physician  who  had  no  small  pox  patients,    to 
which  he  replied,  "he  would  not,  unless  Hoffman  would 
be  bound  for  his  fee;"  that  on  the  next  day  when  he 
visited  defendant  again,  he  was   again  told  by  defend- 
ant's wife  that  if  he  visited  any  small  pox  patients  he 
could  not  attend  on  defendant,  and  he  replied  he  would 
not  visit  any  small  pox  patients.    That  about  ten  days 
after  he  was  called  in,  the  defendant's  wife  was  pres- 
sing him  strongly  about  visiting  small  pox  patients,  and 
•that  he  must  not  visit  them,  when  without  admitting  or 
denying  that  he  visited  such  patients,  he  said  if  he  vis- 
ited them  he  would  change  his  clothes  and  there  would 
be  no  danger.     It  was  further  proved  that  after   the 
plaintiff  had  been  attending  the  defendant  for  about 
three  weeks  for  fever,  and  when  he  was  getting  better 
and  began  to  recover  from  the  fever,  he  broke  out  with 
small  pox,  and  some  time  after  his  son   also  broke   out 
with  small  pox.    The  defendant  then  introduced  wit- 
nesses and  offered  to  prove  by  them  that  while    the 
plaintiff  was  attending  on  the  defendant  as   above,   for 
typhoid  fever,  he  was  also  attending  on  small  pox  pa- 
tients at  Hoffman's,  and  to  prove  other  facts  conducing 
to  show  that  the  plaintiff  by  his  visits  to  the  defendant, 
had  brought  with  him  and  communicated  to  the  defend- 
ant the  small  pox  infection,  and  that  there  were  no  oth- 
er means  by  which  it  could  have  been  communicated  to 
him.    But  the  Court  on  the  motion  of  the  plaintiff's 
counsel  excluded  or  rejected  all  the  evidence  proving 
or  conducing  to  prove  the  facts  or  any  of  them,  which 
ths  defendant  thus  offered  to  prove.    And  exceptions 
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to  this  decision  of  the  Court  having  been  properly  taken 

and  reserved,  the  only  question  presented  in  this  Court, 

is,  whether  the  facts  ofiered  to  be  proved  were  relevant  " 

and  material  to  the  issue. 

It  cannot  be  doubted,  that  upon  the  facts  ofiered  to  j^  j^j^^  ,.  . 
be  proved,  and  which  are  now  to  be  taken  as  true,  the  pbysiciaiui  who 
plaintiff  was />;'ma/ac26  liable  to  an  action.  Even  if  tienu  infected 
there  had  been  no  warning  to*  Wm  by  the  defendant's  Jueaaca  ^*^when 
wife,  it  was  his  duty  in  passing,  from,  his  patients  who  J*^Jf^**  '®  aue«d 
were  afflicted  with  an  infectious  and  dangerous  disease  n<>t  bo  iuflicied, 
to  others  who  were  not  so  affected,  to  take  such  precau-  p  r  e  c  aaiionary 
tions  as  experience  may  have  show4i  to  be  necessary  to  "nc*e°has'  prored 
prevent  the  communication  of  the  infection  by  his  own  f®  ^  nccoMary 

>«  •'^10     preveot    lU 

visits.  But  when  in  the  very  commencement  of  the  c  ommanication 
services  for  which  a  considerable  portion  of  the  charges  See.  ^cfutty^^^n 
now  in  question  were  made,  he  was  expressly  warned  lljirfng*  t^i 
by  the  defendant's  wife,  acting  presumably  for  her  hus- 
band as  well  as  for  herself  and  the  rest  of  the  family, 
that  if  he  attended  small  pox  patients,  he  must  not 
come  there,  but  they  would  employ  another  physician 
his  promises  of  rx>mpliance,  constituting   as 

the  inducement  and  condition  of  his  further  employ-  smaii'-poi,  that 
ment,  entered  into  and  formed  a  part  of  the  considerar  would  be'^dii! 
tion  of  the  contract  on  which  he  sues.  And  whether  Snother'Vmpio"* 
they  be  regarded  as  being  in  the  nature  of  a  warranty  ed  and  ho  laiicd 
that  the  family  should  not  be  subject  to  the  risk  of  small  was  "attendiof 
pox  by  his  visits,  or  as  having  been  intended  to  lull  nndpTomfscdnoii 
their  apprehensions;  and  thus  to  procure  a  continuance  {fnucrio'iuMd* 

of  his  employment  by  a  delusive  statement,  their  vlola^  anddidcommu' 
^    .  ,  .  .  .        nicate  Ure  small 

tion  and  the  consequent  damage,  constitute  m  our  opin-  pox  to  the  pa- 
ion,  an  available  ground  for  reducing  the  recovery  for  cr^^evldcnce  w°go 
the  services,  in  the  performance  of  which,  the  violation  iai[^^J"recoyef . 
of  these  promises  and  the  consequent  damage  occurred,  the    charge  for 
After  the  conversation  which  occurred  during  the  first  recorer  the  dam* 
«nd  second  visits  of  the  plaintiff,  the  defendant  and  his  *'^'' 
family  had  a  right  to  believe  that  the  plaintiff  was  not 
▼isiting  small  pox  patients,  since  he  had  in  effect,  proov- 
ised  that  he  would  not  visit  the  defendant  while  he  was 
attending  on  soch  patients,  or  that  he  would*  not  attend  * 

#B  such  patients  while  he  was  visiting  the  defendant. 


Conn.  Rep,  209, 
3  Watt^  356.) 
The  fact  thata  a 
physician  who 
waa  called  io, 
was  warned  (hat 
if  he  was  atftad 
thev  did,  m^r*y  paiienu 

•^  intecied       with 
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Pir«»         Suppose  a  physician,  knowing  that  he  has  an  infectious 
MvniFBv.       disease,  continues  to  visit  his  patients  without  apprising 
A  phfsician  who  them  of  the  fact,  and  without  proper  precautions  on  his 
to*hu"pau"eurM  ^^°  V^^^y  ^^^  thus  conDmunicates  the  disease  to  one  of 
iBfeciioin    dif-  them?  Clearly  the  physician  thus  acting  would  be  guilty 
sponsible      for  of  a  breach  of  duty,  and  of  his  implied  undertaking  to 
mffenng,  loss  of  ^'^^  patient,  which,  whether  it  be  regarded  in   the  light 
towh'ich  ihe^p"  ®^  carelessness,  or  negligence,  or  fraud,  would  render 
tfMt  may  be  sub  him  liable  for  the  consequent  damage,  including  as  well 
the  sufiering  and  danger,  and  loss  of  time,  as  the   ex- 
pense necessarily  occasioned  by  the  second  disease,  thus 
produced  by  his  own  wrongful  act.    And   if  the  same 
physician  should  cure  his  patient  of  the  second  disease, 
he  would  be  but   compensating    in  part  the  damage 
which  he  had  occasioned,  if  he   rendered   his   services 
gratuitously.  Might  not  the  patient  then  resistor  at  least 
reduce  his  recovery  for  the  services  by  showing  that 
they  had  been  rendered  necessary  by  the  plaintiiT's  own 
wilful  misconduct  and  mistreatment  as  a  physician  in 
«  his  attendance  upon  the  same  patient?    And  might  he 

not  resist  or  reduce  the  recovery  in  an  action  for  the 
original  services  alone,  by  showing  the  misconduct  and 
mistreatment  in  rendering  those  services,  whereby  the 
patient  passed  from  the  first  disease  into  one  equally  or 
more  dangerous? 

The  actual  case  as  presented  by  the  evidence  which 
Tbt  modero  doe*  was  offered,  is  even  stronger  for  the  defendant  than  that 
5efe*ndan?Tn  an  which  has  been  hypothetically  stated,  inasmuch  as  it 
pompsit  to  remit  "^^y  ^  Inferred  that  the  continuance  of  the  plaintiff's 
ex  reduce  a  re-  employment  in  the  first  disease  was  induced  by  his 
noao^  of  a  promise  not  to  visit  small  pox  patients  while  he  was 
SiSty^)r**a  fehe  visiting  the  defendant.  And  although  under  the  doc- 
and    frandnient  trine  formerly  prevailinc:,  the  defendant  micht  be  driv- 

wpresentationm  ..       r      fJ  rj 

the   same  eon-  en  to  a  cross  action  for  the  recovery  of  damages,  yet  as 

^Cuiw^^i^Biake  more  modem  adjudications  with  a  view  to  avoiding 

is^^hysidan  circuity  of  action,  and  doing  full  justice  in  one  suit,, 

eailed  to  attend  h^ye  allowed  the  defendant  in  an  action  of  assumpsit 

apatitat  for  fe-  ,  .  .    ,  .      % 

▼er,  and  ctmmn  to  resist  or  reduce  the  recovery  on  ^  the  ground  of  a 
piV^t^hiTpa-  broach  of  warranty  or  of  false  and  fraudulent  repre- 
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«enlations   in   the  same  contract,  so   upon   the   same         Pipn 
principle,  we  are  of  opinion  that  the  facts  offered  to  be       Mbnifii. 
proved  in  this  case,  being  a  part  of  the   very  transac-  lieni  may  ha?e 
lion  and  contract  on   which  the   recovery  is  claimed,   b'"  roof irh'"wr1r 
and  tending  to  prove  maltreatment  on  the  part  of  the  that  longer  at- 
plaintiff  in  his  attendance  on  the  first  disease,  whereby  eraary  and  the 
his  services  in  that  disease  were  rendered  less  valuable,  quince''  of^^S^ 
and  whereby  another  disease  was  produced,  for  hisscr-  »maii.pox  bein^ 
vices,  in  which  he  has  no  just  claim   to  compensation   Chuty  on  con- 
except  in  reduction  of  damages  claimed  against  him-  ^^^^**^'V'^ 
self,  are  admissible  and  material,  not  by  way  of  set  off, 
but  as  affecting  the  cause  of  action   itself,  and  as   a 
ground  of  diminishing  or  defeating  his  recovery,  so  far 
as  his  demand  is  founded  upon  services  rendered  either 
in  attending  on  the  defendant  and  his  son  in  the  small 
pox,  or  in  attending  on  the  defendant  in  his   prior  dis- 
ease, in  violation  of  his  promise  not  to  attend  small  pox 
patients  while  attending  the  defendant.    Indeed  there 
is  some  ground  for  saying  that  his  right  to  charge  the 
defendant  for  attendance  on  the  first  disease,  was  made 
expressly  dependent  upon  his   not  visiting  small  pox 
patients. 

In  considering  the  question  upon  the  rejection  of  this 
evidence,  we  of  course  take  the  strongest  presumption 
against  the  plaintiff  which  the  rejected  evidence  au- 
thorizes. In  deciding  that  the  evidence  was  admissible, 
we  only  decide  that  the  facts  offered  to  be  proved  and 
the  inferences  deducible  from  them,  ar^  entitled  prima 
facie^  to  affect  the  damages  recoverable  by  the  plain- 
tiff, who,  if  the  evidence  had  been  admitted,  would 
have  had  and  will  have  upon  another  trial,  the  privilege 
of  disproving  the  facts  relied  on,  or  of  offering  such  ex- 
planatory or  mitigating  evidence  as  may  be  in  his  pow- 
er. As  we  have  no  right  to  anticipate  his  answer,  it 
would  be  inappropriate  to  say  any  thing  as  to  the  ef- 
fect of  any  particular  answer  which  he  may  attempt. 

In  support  of  the  principle  of  this  opinion,  we  refer 
to  the  case  of  Culver  vs  Blake^  (6  B.  Mon.  528,)  which 
allows  proof  of  breach  of  warranty  or  of  fraudulent 
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PipiB  misrepresentation  to  be  relied  on,  in  defense  of  an  ao 
Mbn iFBB.       tion  of  assumpsit  for  the  price  of  the  article  sold.     To 

the  general  duty  and  liability   of  medical  practitioners 

as  laid  down  by  judges  and  commentators:  Chitty  on 
Con,.,  553y  and  note  1,  referring  to  9  Conn.f  Rep,^  209 
and  3  Watts  355.  Chitty  in  the  page  just  referred  to,, 
says,  '^And  if  the  patient  be  rather  injured  than  bene* 
fitted  in  his  health  in  consequence  of  any  gross  unskil- 
fulness  or  carelessness  on  the  part  of  his  medical  at- 
tendant, no  action  for  fees  can  be  maintained."  We 
refer  also  to  the  case  of  Montrion  vs  Jeffreys^  R^if  M.^ 
317,  and2rf  C.^-  P..  113,  S.  6,  in  which  it  was  deci- 
ded to  be  a  good  defense  to  an  action  on  an  attorney's 
bill,  that  the  costs  were  incurred  through  inadvertency 
and  want  of  proper  caution  on  the  part  of  the  attor* 
ney.  CA.  on  Cont.,  559,  and  to  the  case  of  Huntley, 
Ys  Bvlwevy  in  which,  on  grounds  substantially  similar,. 
it  was  held  that  the  attorney  was  not  entitled  to  recov- 
er for  his  services:  Chity  on  Cont.^  561. 

Wherefore  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial  in  conformity  with  the  princi* 
pies  of  this  opinion. 

Davis  for  plaintiff;  Cox  and  Reed  for  defendant* 
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Harrison  V$  Hord.  Ejectment. 

Appjs.\i«  fhom  the  Mebcer  Gircvit.  Case  92. 

Infants*    real   estate.    Decrees,    Purchasers.      Notice 

to  quit. 
Jin>Gv  HisE  delivered  the  opfinion  of  the  CouTt 


January  1. 


Wm.  Hord,  the  defendant  in  the  action  in  the  lower  Ca«e  stated  tod 
Court,  claims  title  to  a  tract  of  land  by  virtue  of  his  circuil^Court. 
purchase  thereof  at  a  Commissioner's  sale,  made  on  the 
20th  of  November,  1829,  in  pursuance  of  a  decree  ren- 
dered on  the  9th  of  October,  1829,  upon  the  joint  peti- 
tion dt  fhe  adult  heirs  of  Indiana  Robinson,  deceased, 
and  the  guardians  of  her  infant  heirs,  for  the  sale  of  a 
tract  of  land  descended  to  them.  Hord,  after  his  pur- 
chase, received  a  deed  from  the  commissioner,  dated  the 
6th  of  July,  1S31,  and  the  commissioner  reported  his 
sale  and  deed  to  Hord,  on  the  9th  of  July,  1831,  when 
the  Court  approved  the  sale  and  conveyance  as  made, 
and  ordered  the  report  and  deed  to  be  recorded. 

Hord,  after  his  purchase,  took  possession  of  the  land, 
and  has  so  continued  in  possession  thereof  in  person  or 
by  his  tenants  from  1829,  until  the  institution  of  this 
suit,  in  April,  1848,  a  period  of  about  nineteen  years. 

Wm.  B.  Harrison  as  the  guardian  of  his  then  infant 
son,  Wm.  B.  Harrison,  jr.,  joined  in  the  petition  for  the 
sale  of  the  land,  to  2  9ths  of  which,  the  Infant  was  en- 
titled by  descent  from  Indiana  Robinson. 

This  party,  Wm.  B.  Harrison,  after  he  had  arrived  to 
the  age  of  29  years,  as  lessor  of  the  plaintiff,  instituted 
this  suit  in  ejectment  against  Hord's  tenant,  to  recover 
2-9ths  of  the  land,  the  whole  of  which  had  been  sold 
and  conveyed  to  Hord  as  above  stated. 

The  lessor  of  the  plaintiff,  Harrison,  contends  that 
the  decree  and  subsequent  proceedings  under  it  are 
void,  and  that  his  right  and  title  to  his  share  of  S-9thi 
•f  the  land  were  not  thereby  divested. 
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Habbiiov       '    Hord  relies  for  defense   upon   the  title  acquired   as 
Hobo.         above  Stated. 

The  facts  as  agreed  b\'  the  parlies  in  writing,  and  as 
shown  by  the  record  of  the  proceedings  in  the  suit,  by- 
petition  for  the  sale  of  the  land  descended  from  Indi- 
ana Robinson,  above  referred  to,  and  the  law  arising 
thereupon,  were  all  submitted  to  the  Court  for  adjudi- 
cation without  the  intervention  of  a  jury,  and  a 
judgment  was  rendered  in  favor  of  Hord,  the  defend- 
ant. Harrison  has  appealed  to  this  Court,  and  asks  a 
reversal  of  the  judgment,  and  assigns  for  error,  that  the 
decree,  commissioner's  sale,  and  deed,  under  which  de- 
fendant claims  to  have  obtained  the  plaintiff's  title, 
are  all  null  and  void,  because, 

1st.  There  was  no  such  bond  executed  by  any  guar- 
Groundt  rtlied  dian,as  the  Statute  requires,  either  before  or  after   the 
Ml.  '  sale  was  ordered  and  decreed  by  the  Court. 

2d,  That  Wm.  B.  Harrison,  the  father  of  the  plain- 
tiff, as  his  guardian,  filed  the  petition  in   his  own  name^ 
and  not  in  the  name  of  the  infant,  (the   present   plain* 
tiff,)  and  that  having  died  on  the  27th  of  December, 
1829,  before  the  time  when  the  commissioner  executed 
the  deed  to  Hord,  and  before  the  sale  and  coaveyance 
was  reported  by  him,  and  approved  and  confirmed  by 
the  Court,  that  in  consequence,  the  suit  abated,  and  as 
the  plaintiff  was  not  then  a  party  himself,  and  as   his 
father  who  had  petitioned  for  him  as  his  guardian,  was 
dead,  there  was  no  case  in  Court ;  and  that  hence  all 
the  proceedings  in  said  suit  under  which  defendant  at- 
tempts to  establish  his  title  to  the  land  in   contest,  are 
absolutely  null  and  void. 
It  may  be  well  to  remark  that  as  the  defendant  holds 
a^nrSMd  at^s  ''Y  pu^hase  under  a  judicial  or  decretal  sale,  that  as  a 
decrotai      sale  general  rule,  no  irregularity  or  error,  unless  it   be   of 
of     eomptieot  such  character  as  would  make    the  decree   absolutely 
▼aUd^'nntn    li*  w*^  ^^  defeat  the  right  thus  acquired  by  the  purcha* 
tbe**ddcfee°^1be  ^^^*    ^^  ^^®  decree  be  not  void,  but  erroneous  merely, 
^jy  L  <i   ^^  and  reversable,  a  fair  sale  of  land  made  by  an  officer  of 
B.  kon.  62  8  lb,  tho  Court,  by  authority  thereof,  will  be  valid,  and  a  title 
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thus  acquired  will  not  be  disturbed  even  though  the     Habbisop 
decree  itself  should  be  reversed.    The  cases  of  Buaiard        Hob». 
vs  Gate$  and  mfe^  (4  Dana^  438:)    Singkton  vs  Ccgart  ' 
(7  Dana,  483,)  Lamptan  vs  U$ker*a  hein^  (7  B.  H/hnroe^ 
63,)  and  Benningjield^  4^.<  vs  Reed^  4*^.,  (8.  B  Mimroe 
104,)  furnish  ample  authority  to  sustain  the  position  as- 
sumed. 

If  the  bond  required  by  the  statute  which  authorizes  A  Ml««f  iBfiui» 
the  sale  of  infants' real  estate  (2d  Statute  Law,  80S,)  ![!;^i|iu!Sl!o'^h^tlM 
should  be  defective  in  form  or  in  substance,  or  if  no  oJt^JJJSi^  #^ 
such  bond  shall  have  been  given  at  all,  the  jurisdiction  Stau  Lam  sos,) 
of  the  Court  is  not  on  that  account  defeated,  and  a  de-  jve  in  fonnor  ia 
crce  rendered  directing  the  sale  of  the  infants'  land  ■«^^«•• 
would  on  that  account  be  merely  erroneous,  but  not 
void,  and  even  its  reversal  for  such  error  would  not 
generally  deprive  the  purchaser  of  bis  right  to  the 
land,  and  if  unrevei-sed  it  is  binding  and  effective  be- 
tween the  parties,  and  cannot  be  collaterally  questioned 
in  another  suit  between  the  infants  and  the  purchaser 
of  the  land,  or  those  holding  under  him,  so  as  to  over*^ 
reach  in  that  way,  the  title  acquired  by  purchase  at  a 
public  judicial  sale.    The  decree  directing   the  sale  of 
the  land  in  contest  in  this  suit,  if  admitted  to  be  irreg- 
ular and  erroneous  for  want  of  a  sufficient  bond,  is  not 
void,  and  has  not  been  reversed,  and  is  now  irreversi- 
ble ;  an  appeal  or  writ  of  error  is  barred  by  lapse  of 
time.    The  decree  was  rendered  in  1829,  and  the  plain- 
tifit  as  shown  by  the  agreed  case,  was  29  years  old 
when  the  suit  was  instituted.    If  the  bond  in  this  case 
be  defective,  however,  for  the  reasons  assigned,  yet 
where  it  is  attempted  to  impeach  this  unreversed  de- 
cree, collaterally,  in  the  suit  under  consideration,  to  re* 
cover  back  the  land  purchased  under  it  by  the  defend- 
ant,  at  a  fair,  open,  public  sale,  and  as  presumed,  at  a 
fair  price,  such  defects  in  the  bond  may  be  properly 
considered  to  have  been  waived  and  cured  because  the 
fact  is  agreed  that  the  whole  amount  of  the  pm  chase 
money  for  the  land  due  to  the  plaintiff  was  paid  by  the 
defendant  to  the  cemmissioners,  who  paid  it  over  to 
Vol.  XII.  60 
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Hiksiioif  th«  pteintiff 's  guardian,  from  whom  he,  the  plaintiff,  re- 
Hona,  ceived'the  money  with  oil  interest  accrued  thereon,  af- 
"  ter  he  arrived  at  31  years  of  age.  A  defective  bond 
or  the  absence  of  any  bond  at  all,  has  not  operated  to 
the  prejudice  of  the  plaintiff  in  the  least.  He  has  re- 
ceived the  whole  amount  due  him,  voluntarily,  at  ma- 
ture age,  and  now  appears  in  this  case  in  the  unenvia- 
ble attitude  of  claiming  the  land  of  a  bonafde  purcha- 
ser thereof,  for  a  fair  price,  whilst  he  has  in  his  pocket 
^he  price  in  money  paid  for  it,  and  fails  to  refund  or 
offer  to  refund  it.  It  is  not  deemed  necessary  there- 
fore, to  decide  whether  the  bond  in  question  is  defect- 
ive in  form  or  substance,  because, 

1st.  If  it  was,  the  decree  rendered  would  not  on 
ihat  account  be  void^  or  defendant's  right  destroyed. 

2d.  Because  if  the  decree  had  been  erroneous  and 
Yeversable  on  that  account,  the  error  is  cured  or  una- 
vailable at  least,  now,  as  the  prosecution  of  an  appeal 
x>r  writ  of  error  has  been  barred  by  lapse  of  time,  and 
^s  the  plaintiff  has  received  from  his  guardian  the  pur- 
chase money  due  to  him,  and  he  has  suffered  no  loss 
for  want  of  a  sufficient  bond. 

But  it  is  contended  that  defendant's   title  fails,  that 
Where  t  judicial    .        .      ,  .,  ,    ,         ,,    ,  ,.  ,     \       , 

■ale  of  infants  his  deed  IS  void,  and  that  all  the  proceedmgs  had  sub- 
ordered^  and  sequent  to  the  order  of  sale  in  the  petition  case,  are 
an?aii^o^*pur'  absolutely  null  and  void,  because  the  father  and  guar- 

ohase  money  jjan  of  the  plaintiff,  as  complainant  in  the  petition  suinff 
paid  and  posaeas    .     ,  .    ,    ,    li-    ,.    ,    ,    /.        ^c'  ...  ^^ 

ion  held  from  tbe  m  his  behalf,  died  before  the  commissioner's  report  of 
So^'^igaia^iy  the  sale  had  been  returned,  or  the  deed  made  by  him, 
mthoialejrould  and  before  either  was  approved  and  confirmed  by  tbe 
in  an  action  of  Court.    In  the  assignment  of  error,  as  also  in  the  ar-  • 
•jeo^  en    r    e  ^^^^^^  ^f  ^j^^  plaintiff's  counsel  it  is  overlooked,  that 
the  plaintiff's  guardian  did  not  die  until  after  the  com- 
missioner under  the  order  of  the  Court,  had  sold  the 
land  to  Hord.    The  commissioner's  sale  took  place  on 
the  20th  of  November,  1829.    The  plaintiff's  father 
and  guardian  died  not  until  the  27th  December,  1830. 
Eveti  then  conceding  that  the  subsequent  action  of  the 
commissioner  vt  the  execution  of  the  deed  and  in  ran-* 
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dering  his  report*  and  of  the  Court  ia  the  decree  of  ap*v 
proval  and  confirmation  of  the  sale  and  commissioner/s 
conveyance*  was  wholly  null  and  void  because  of  the 
fact  that  plaintiflf's  guardian  was  then  deqid^  yet  the  var 
lidity  of  the^o/e  cannot  be  questioned,  because  at  that 
limd  the  guardian  was  not  dead,  and  because  further^ 
(were  any  other  reason  necessary  to  be  given,)  the 
plaintiff  himself  has  ratified,  approved,  and  confirmed 
that  sale  by  his  own  act,  in  voluntarily  accepting  the 
price  in  money  paid  for  the  land,  from  his  subsequent 
guardian,  after  he  had  attained  full  age.  The  defend* 
ant  Hord,  has  acquired  therefore,,  a  clear,  just,  and 
equitable  right  to  the  land  in  cont^est  in  virtue  of  said 
aaie,  so  ratified  and  confirmed  by  the  plaintiff  himself, 
and  which  right  would  be  available  and  enforcable  be*- 
yosd  doubt,,  in  a  Court  of  Chancery  at  the  suit  of  the> 
defendant. 

Shortly  after  the  death  of  thje  plaintiff's  i^thjer  and' 
guardian,  his  grandfather,.  Thos.  G.  Harrison,  was  le- 
gally appointed  his  guardian^  and  entered  into  bond 
with  ample  security  as  such,,  and  to  him  was  paid  the 
plaintiff's  proportion  (2-9ths,)  of  the  purchase  money, 
for  his  interest  in  the  land^  by  the  commissioner,,  to 
whom,  Hord,  the  defendant,  had  paid  the  wliole  amount 
bid  for  the  entire  tract  of  land.  The  sale  being  valid> 
and  a  clear  right  having  thus  been  acquired  by  the  de- 
fendant to  the  land  in  contest,,  and  the  plaintiff  having 
received  the  whole  of  the  purchase  money,  the  ques* 
lion  arises,  can  the  plaintiff  lawfully  eject  the  defend^ 
ant  from  the  land,  and  should  the  Court  have  rendered 
a  judgment  in  his  favor  in  the  pending  action  of  eject- 
mant  ?  If  so,  then  it  must  not  only  be  determined  that 
the  commissioner's  conveyance,  as  approved  by  the 
Court,  and  the  order  confirming  the  report  and  sale, 
were  extra  judicial  and  absolutely  void ;  but  also  that 
the  defendant  has  no  legal  right  to  withhold  the  pos- 
session  of  2-9ths  of  the  land  from  the  plaintiff,  notwith- 
standing the  validity  of  the  commissioner's  sale ;  and 
although  that  sale  has  been  sanctioned  and  ratified  by 
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Rabiiiov      the  plaintiiT,  as  may  be  implied  from  the  fact  that  he  has 
HoiD.        received  faom  the  guardian   the  whole  of  his  share  of 
'-  the  purchase  money.    It  must  he  admitted  that  the  de- 

cree ordering  the  sale,  and  the  sale  and  purchase  under 
It,  could  not  alone  and  of  themseWes  invest  the  defend- 
ant with  the  legal  title  to  the  land.  He  could  only 
thereby  acquire  a  right  to  have  the  legal  title  conferred 
upon  him,  which,  though  wrongfully,  is  still  retained 
and  held  by  the  plaintiff;  neither  a  decree  directing 
the  sale  of  land,  though  the  land  be  sold  under  it,  nor 
a  decree  determining  the  right  to  land  and  ordering  It 
to  be  conveyed  and  surrendered,  if  they  be  not  execu- 
ted, and  conveyances  be  not  made,  will  have  the  effect 
to  pass  the  legal  title  as  adjudged  in  the  case  of  3  JHfor- 
shall,  221. 

It  must  be  further  conceded  that  the  decree  of  the 
Court  confirming  the  commissioner's  report  and  deed, 
rendered  subsequent  to  the  death  of  the  plaintiflf's 
guardian,  as  well  as  the  deed  itself,  are  nullities,  and 
void  so  far  as  plaintiff  is  concerned,  because  there  was 
then,  as  to  him,  he  being  no  party,  no  case  legally  pend- 
ing before  the  Court,  to  authorize  its  action.  Never- 
theless it  does  not  follow  that  the  character  of  the  de- 
fendant's possession  is  such  as  that  the  plaintiff,  without 
at  least  reasonable  notice  served  upon  the  defendant  to 
quit,  or  requiring  that  possession  to  be  surrendered,  can 
maintain  an  action  of  ejectment  against  him.  The  de- 
fendant is  not  a  wrong  doer.  He  must  be  regarded  in 
virtue  of  his  valid  purchase  of  the  land,  and  In  conse- 
quence of  the  subsequent  voluntary  acceptance  by  the 
plaintiff  of  the  purchase  money,  as  in  possession  of  the 
land  with  the  implied  sanction  and  consent  of  the 
plaintiff. 
It  has  been  held,  and  cannot  be  questioned,  but  that 
'^^mSnuT'  *  tenant  for  a  term  of  years  or  a  tenant  from  year  to 
•4  HAinit  a  year,  may  maintain  an  action  of  trespass  against  his 
s*7«or^^^«  landlord  if  he  enters  upon  the  premises  before  the  term 
^^  MrfMUd  expires,  in  the  one  case,  or  before  due  notice  to  quit  in 


Vrawttverwice,  ^he  other,  and  the  tenant  can  rely  upon  his  tenancy  in 
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his  repltcfilioa  to  his  landlord's  plea  ofliberum  tewmen-      Harrisov 
tum^  and  thus  defeat  thnt  defense  and  protect  his  right-         Hord. 
fol  possession.  * 

It  has  also  been  held,  and  the  doctrine  has  been  ap-  Landlord  mnr 
proved  by  this  Court,  that  a  party  let  into  possession  of  h?\«naitl  "***" 
land  under  a  parol  lease  for  more  than  one  vear.  or  un-  ^£^^V^  ^^!?'*  ^^ 
der  a  parol  purchase  thereof  from  the  owner*  (though 
both  such  lease  and  purchase  are  within  the  statute  of 
frauds,  and  therefore  not  enforcible  in  law  or  equity,) 
can  maintain  the  action  of  trespass,  2  C.  F.,  against 
the  lessor  or  vendor  for  entering  upon  his  possession 
-without  having  given  a  previous  six  month's  notice,  or 
reasonable  notice  at  least,  to  the  parol  tenant  or  pur- 
chaser to  surrender  the  possession  ;  and  such  lease  and 
parol  purchase  would  be  an  available  replication  to  les- 
sor's or  vendor's  plea  of  liberum  Unementum^  and  ob-  ■ 
viously,  because  the  entry  of  the  landlord  or  vendor  in 
such  cases  without  notice  to  quit,  would  be  tortuous 
and  wrongful.  Though  the  legal  title  is  held  by  them 
their  legal  right  of  entry  is  suspended  until  the  requi- 
site demand  and  notice  should  be  given:  See  the  case  of 
Hope  vs  Cason^  (7  B.  Monroe^  546.)  This  Court  in 
the  opinion  pronounced  in  that  case,  use  the  following 
language : 

"If  an  executory  purchaser  who  was  let  into  posses- 
sion without  title  at  all  available  at  law,  is  a  rightful  ^t,ir''\^\^ 
possessor,  and  cannot  be  sued  as  ^a  wrong  doer  without  poMassion^  cao- 
demand  or  notice,  so  also  does  it  seem  right  and  without         6 
proper  that  a  parol  purchaser  who  is  let  into  possession  ^1°  (3  A  atmi. 
under  his  purchase,  should  be  treated  as  a  rightful  pos-  fo'^.  j35**5^[ 
sessor,  and  not  as  a  wrong  doer.    And  we  think  that  ^<^  *^»  '^  ^» 
no  action  will  lie  against  him  until  he  has  reasonable 
notice  to  quit.    Until  he  has  beenfadvised  [of  the  disa- 
vowal of  the  contract  on  the  part  of  the  vendor  he  is 
no  wrong  doer  in  morality  or  law."    And  again :  "We 
can  perceive  no  good  reason  why  a  person  entering 
under  a  parol  purchase  should  not  be  permitted  to 
hold,  at  least  with  all  the  rights  and  privileges  of  a  ten- 
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Haiii»o«      ant  from  year  to  year,  and  consequently  be  entitled  to 
HosD.         the  same  notice  to  quit/' 
"  The  doctrine  is  that  a  party  let  into  possession  by  a  pa^ 

rol  contract  for  the  lease  or  purchase  of  land,  or  for 
the  possession  merely,  he  having  paid  the  considera- 
tion and  complied  with  the  terms  of  the  contract,  such 
party  holding  possession  under  the  agreement,  Is  enti- 
tled to  notice  to  quit  before  such  suit  is  brought,  or  in 
other  words,  that  he  cannot  be  ejected  by  suit  until  af- 
ter a  disaffirmance  of  the  agreement  and  notice  to  quit. 
See  Jackson  vs  Rowan^  (9  Johns.j  Rep.^  330,)  and 
Jackson  vs  Neven^  (10  Johns,  Rep.^  33S.) 

It  has  been  held  by  this  Court  in  the  cases  of  San- 
dtrs  vs  Beauckampf  (8  B.  Monroe^  493,)  and  in  the 
oase  of  Harle  vs  McCoy,  (7  /.  J.  Marshall,  319,)  that 
a  vendee  in  possession  under  an  executory  contract  of 
purchase,  cannot  be  evicted  at  law  by  his  vendor,  al- 
though the  vendee  may  have  failed  to  pay  the  purchase 
money,  without  a  previous  demand  of  possession  and 
reasonable  notice  to  quit  the  premises,  given  prior  to 
the  date  of  the  demise  as  laid,  or  unless  the  vendee  has 
himself  by  his  own  act,  made  his  rightful  possession 
tortuous.  This  doctrine  is  approved  and  sanctioned  by 
numerous  decisions  of  the  Courts  in  England,  and  of 
some,  if  not  all,  of  the  States  of  this  Union.  See  the 
authorities  cited  in  the  opinion  delivered  in  the  case 
above  referred  to,  in  7  J.  J.  Marshall. 

In  the  case  of  Denis  and  others  vs  Warder,  (3  B. 
Monroe,  175,)  it  is  held  that  a  party  let  into  possession 
of  land  under  a  sale  and  conveyance  from  an  executor 
who  had  no  authority  to  sell  and  convey,  and  who  had 
no  title  to  the  land,  and  consequently  passed  none 
either  legal  or  equitable,  to  the  vendee,  yet  because 
his  part  of  the  purchase  money  had  been  paid  to  one 
of  the  .heirs  who  had  title  with  the  co-heirs  to  the 
land,  and  he  had  received  his  portion  of  it  from  the 
vendee,  and  thus  tacitly  and  constructively  assented  to 
his  purchase  and  possession  of  the  premises,  such  heir 
could  not  evict  the  vendee  in  an  action  of  ejectment 
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from  his  part  of  the  land,  without  a  previous  notice  of 
his  intention  to  avoid  the  contract  and  malce  reclama- 
tiout  or  a  demand  of  possession,  with  reasonable  notice 
to  quit.  Now  the  possession  of  the  defendant  in  th^ 
case  under  consideration,  acquired  by  a  valid  judicial 
sale  under  an  unreversed  and  unreversible  decree,  and 
held  by  the  implied  sanction  and  consent  of  the  plain** 
tiff,  as  distinctly  indicated  by  bis  reception  of  the  pur- 
chase money  due  him  for  the  land,  is  certainly  as  right- 
ful as  that  of  a  yearly  tenant  or  purchaser  by  a  parol  or 
written  executory  contract,  and  therefore  this  action 
of  ejectment  cannot  be  maintained  by  the  plaintiff 
against  the  defendant  Hord,  because  he  had  not,  before 
the  date  of  the  demise  laid,  or  at  any  time  before  the 
service  of  the  declaration  and  notice,  made  any  demand 
of  possession,  or  given  the  requisite  notice  to  quit. — 
And  therefore  the  possession  of  the  land  by  the  defend- 
ant was  rightful  and  not  tortuous  when  the  suit  was 
brought.  The  Circuit  Court  properly,  upon  the  facts 
agreed  and  case  submitted,  gave  judgment  for  the  de- 
fendant, which  is  affirmed. 

McKee  and  Burton  for  appellant ;  Harlan  and  J.  D. 
Hardin  for  appellee. 
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Samuel  and  Johnson  vs  Ellis,  &c. 

Error  to  the  Scott  Circuit. 
Trtutees.     Trust  Estates. 
J«0e«  CssHaRAW  deUvored  the  opinion  of  the  Court. 

WiuiAM  Elus,  in  the  10th  clause  of  his  will,  makes  ^^  ^^^  ^^ 
th6  following  provision :  **  It  is  my  will  and  desire  deem  •(  the 
that  the  farm  on  which  I  now  live  be  sold,  and  all  the 
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Samvei.  and     residue  of  my  estate  which  is  not  named  in  this  wiU| 

««  and  the  proceeds  to  be  equally  divided  amongst  all  my 

Ellh,  Ac.      children,  except  my  son,  Ottoway's,  and  my  daughter, 

.Nancy's  part — their  portion  shall  remain  in  the  hands 

of  my  executors  to  be  disposed  of  as  they  may  think 

best  for  them  and  their  heirs." 

It  appears  that  a  sale  of  the  property  directed  by  the 
will  to  be  sold  was  made,  and  that  Spencer  C.  Graves, 
one  of  the  executors,  has  in  his  hands,  as  the  portion  of 
Ottaway  BUis,  the  sum  of  $650. 

The  complainants,  having  recovered  a  judgment 
against  Ottoway,  sued  out  execution  thereon,  which 
was  returned  nulla  bona.  They  then  filed  this  bill  to 
subject  to  the  satisfaction  of  their  demand  the  interest 
of  Ottoway,  derived  from  his  father  under  the  fore- 
going clause  of  his  will,  and  which  is  in  the  bandts^  of 
said  Graves  as  executor. 

The  Circuit  Court  dismissed  the  bill,  and,  in  this,  it 
is  complained  that  the  Court  erred. 

The  only  question  presented  for  our  consideration,  is, 
whether  the  fund  in  the  hands  of  Graves  as  trustee  can 
be  appropriated  by  the  chancellor  for  the  payment  of 
the  demand  of  the  complainants  against  Ottoway  El- 
lis.   Ottoway  does  not  resist  the  application  of  so  much 
of  the  fund  by  the  chancellor,  as  may  be  necessary  to 
extinguish  the  claim  set  up  against  him.    But  the  trus- 
tee  opposes  the  relief  sought,  and  insists   that,  by  the 
direction  of  William  Ellis  in  his  will,  it  is  his  right  and 
duty  to  hold  the  fund  in  his  hands,  and  pay  out  the 
interest  thereon  for  the  support  of  Ottoway  Ellis  and 
his  family. 
If  it  was  the  intention  of  the  testator,  as  it  nay  have 
■id^i^peu  t>een»and  probably  was,  to  place  the  portion  which   ha 
'  ^eMa/StiS*  '^**®*^'^®^  *^  Ottoway  in  the  hands  of  trustees,  in  or- 
{•.«    uA  tk«  der  to  secure  it  from  liability  for  his  debts,  contracted 
Eb^ton'to  16^  by  himself,  and t4>  prevent  its  being  squandered  and 
Euuii  o?hii  Mh  '''^^t^d  by  a  prodigal  son,  he  has  not  been  auccessful  in 
eeator  to  be  dU-  devtsing  a  mode  by  whieh  to  effectuate  that  intention. 
M  h«  may  deem  A  testator  cannot,  nor  can  any  one,  according  to  our 
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laws,  vest  property  or  funds  in  trustees  for   the  use  of    Simvil  ak* 

1  .,,...  Ill  /•     I  .  JOHNtON 

another,  without  subjecting  it  to  the  debts  of  the  cestui  «« 

que  trust.    By  so  doing,  if  the  thing  vested  in  the  trus«      Elh«,  ^c. 
tees  be  property,  it  is  liable  for   the  debts  of  him  for  best  for  the  noa 

•       »         ^  '  nnd    liis  heirs— 

whose  use  it  is  held,  by  virtue  of  the  13ih  sec,  of  an  Held    that  thU 
act  of  1796,  (Ist^tat,  Laws,  443,)  and  if  the  thing,  so  to°the*p"ymeni 
vested,  be  money,  it  is,  in   like   manner,   liable   on  a  o[e^^»on  by*the 
return  of  nulla  bona  upon  an  execution  on  a  judgment,  ^^l^^i^^'m\ 
to  the  debts  of  the  equitable  proprietor,  by   virtue  of 
the 6th  sec,  of  an  act  of  1821,  (l*^  Stat.  Laws,Z02.)— 
See  Pope's  Exec'rs  vs  EUiott  4*  Co..  (8  B.  Monroe,  G2.) 
In  the  case  of  Eastland  vs  Jordan,   (3  Bibb,  186,)  it 
appears  that  •*  a  negro  boy  was  transferred  to  Jordan,    A  iltve  conref. 

.  I  .  1  *    r  L.     I  •         L      1  1  1  1.    ,    ed  to on« m Iruit 

in  trust,  that  the  proceeds  of  his  hire  should  be  applied  the  proceeds  of 

to  the  maintenance  of  Goodrich  Lightfoot,  during  bis  pJfed'^MT     tbS 

life."     And,  although  by  the  terms  of  the  deed  of  trust,  an*„\"h|""Xiiu 

no  express  use  wassiven  to  Lishtfoot  in  the  boy  him-  bis    life:   Held 

\T .  ,  ,      ,         .  ,        .  I  ,       ^  ihat  the  inleresi 

self,  but  only  a  declaration  made,  that  the  "proceeds  of  o!  \he  cestui  <m0 
his  hire^*  should  be  applied  to  the  maintenance  of  Light-  to"sal6^und«  ei* 
foot,  yet,  the  Court  seems  to  have  regarded  the  boy  iseji" See^c^lbt 
himself  as  held  by  the  trustee  for  the  use  and  benefit  of  ^^'\j]  j"^'*''' 
Lightfoot,  and  decided  that  he  was  liable  to  be  taken  264  where  the 
and  sold  under  execution  for  the  debts  of  the  cestui  ^ecteTllV  prop- 
que  use,  by  virtue  of  the  act  of  1796.  I'^^^^J,  ^  p^"/J 

In  the  case  of  Cosby,  ^c,  vs  Ferguson,  (3  /.  /.  Alar^  ^f^^^lS  m 
shall,  264,)  the  facts  appear  to  be,  that  Lytle  executed  46.)  ' 
to  Thomas  Prather  in  trust  for  Cosby  and  his  family, 
his  notes  for  $30,000;  and  Cosby  made  a  deed  of  trust 
to  Prather  and  others,  transferring  these  notes  for  $30,* 
000  to  them,  in  trust,  among  other  things,  for  the  ben- 
efit of  himself  and  family — the  interest  to  be  appro* 
priated  to  the  maintenance  and  use  of  his  family  and 
himself  during  their  lives. 

Ferguson  having  obtained  a  judgment  against  Cosby, 
and  a  return  of  nulla  bona,  upon  an  execution  which 
issued  thereon  having  been  made,  filed  his  bill  in  chap- 
eery  to  subject  the  trust  estatet  or  the  interest  of  Cos- 
by therein,  to  the  satisfaction  of  his  judgment. 

V9U  XII.  61 
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SjutntL  AKD        In  tlic  former  of  these  two  cases,  the  propertj-  itself 
V9  was  made  subject  to  creditors,  and  not  its  profits  ;  and, 

Ei.Lia,  Ac.  jjj  ii^g  latter  case,  (it  not  being  necessary,  as  the  Court 
say,  to  determine  the  extent  of  Cosby's  interest,)  the 
annual  vnlue  of  his  interest  was  subjected  to  the  pay 
tnent  of  the  demand  set  up  against  hinv 

The  case  of  Pope's  Ex'ors  vs  Elliott  Sf  Co.,  (8  Ben. 
^Monroe  56,)  is  in  harmony  with  these  two  cases.  Elliott 
-&  Co.,  filed  their  bill  in  chancery  to  reach  what  they 
alleged  to  be  a  life  estate  of  great  value,  which  Robert 
Pope  had  lately  received  under  his  father's  will.  It 
turned  out  that  William  Pope,  the  father  of  Robert,  af- 
ter making  some  specific  devises,  gave  all  the  residue 
of  his  estate  to  his  executors  to  be  disposed  of  in  a 
manner  particularly  directed  in  his  will.  By  the  sixth 
clause  of  his  will,  the  testator  directed  his  executors, 
or  the  survivor  of  them,  to  place  at  interest — tlie  in- 
terest to  be  paid  semi-annually — a  sum  sufficient  to  pro- 
duce three  hundred  dollars  per  annum,  which  Interest 
they  were  to  appropriate  to  the  support  of  lus  son, 
Robert,  so  long  as  he  should  live ;  and  this  sum  of 
three  hundred  dollars  per  annum  was  to  be  appropria- 
ted in  instalments  of  $25  per  month  for  his  support. — 
The  Court  say  that,  "such  a  devise  or  bequest,  is  ob- 
viously difierent  from  a  devise  of  property  or  money  in 
trust,  for  the  use  and  benefit  of  an  individual,  and  from 
a  devise  of  specific  property  in  trust,  to  apply  thepro- 
•ceeds  or  profits  to  his  support.  These  devises  give  a 
direct  interest  in  some  specific  subject,  or  In  a  particu- 
lar sum  of  money.  The  direction,  that  the  executors, 
having  a  large  estate  of  the  testator,  shall,  among  oth- 
er things,  support  a  particular  individual  out  of  the 
•means  in  their  hands,  gives  to  the  beneficiary  no  such 
interest.''  And  in  this  case  the  Court  subjected  to  the 
^laim  of  Elliott  &  Co.,  the  accumulations  of  interest 
in  the  hands  of  the  trustee  for  the  maintenaace  of  Rob- 
ert Pope  beyond  what  had  been  necessary  for  his  sup- 
port. 
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la  the  case  under  consideration,   the   testator  gave     Samuel  ard 
his  son,  Oltoway,  a  direct   interest   in   the   thing  be-  «« 

queathed,  lie  directed,  that  the  farm  on  which  he  Kllis,  &o/ 
lived,  and  all  the  residue  of  his  estate  which  had  not 
been  previously  mentioned  in  his  will,  should  be  sold, 
and  the  proceeds  equally  divided  amons  his  children — 
*Hhe  portion  of  his  son^  OUoway^nnA  of  his  daughter, 
Nancy,  to  remain  in  the  hands  of  his  executors  to-  be 
disposed  of  as  they  might  think  best  for  them  and  their 
heirs."  Here  is  an  unequivocal  declaration  that  the 
distributive  share  of  Ottoway  was  to  be  his — to  re* 
main,  it  is  true,  in  the  hands  of  trustees  to  be  disposed 
of  as  they  might  think  best  for  Ottoway  and-  his  heirs 
— but  still,-  the  fund  is,  equitably,  the  fund  of  Otto- 
way. 

The  fact  that  the  executors  have  the  right  conferred 
upon  them  by  the  terms  of  the  will,  to  dispose  of  the 
fund  as  they  might  think  best  for  Ottoway  and  his 
heirs  does  not  impair  the  rights  ef  creditors  in  regard 
to  it*  The  only  question  is,  has  Ottoway  Ellis  an 
equitable  right  to  the  fund?  Is  ft  in  equity  his?  If  so, 
it  is  subject  to  the  claims  of  his  creditors,  by  virtue  of 
our  statutes. 

We  consider  the  true  principle  under  our  statutes  to  Wherebyadetrf'- 

be,  that,  where  by  a  deed  of  trust  or  other  instrument,  instrument,    \ 

a  beneficial  interest  in  the  property  or  fund,  or,  in  its  edin  properiylw 

issues  or  profits,  is  created  in  terms  or  by   implication,  Jr^iJ^iJJ  j^*"; 

for  the  cestui  que  trusty  the  property,  or  fund,  or  its  •"^  .PI®?'**   »• 

^     .    ,.   , ,  I      ,  ,      V.  I.  created, in tenM 

profit,  IS  liable  to  the  demands  of  creditors.  or  by   impllca- 

The  discretion  which  is  given  to  the  executors  by  the  JU?'  trnii,^h# 
terms  of  this  will,  amounts  to  no  more  than  what  re-  jJ^fSSe^i^i 
suits  by  implication,  in  all  cases  of  trusts  for  the  use  ^«>nuida«f  ore«^ 
and  benefit  of  third  persons.    The  discretion  is  proper- 
ly and  prudently  to  be  exercised  by  the  trustees  in  this, 
and  all  other  cases  for  the  use  of  the  beneficiaries,  else 
the  chancellor  will  compel  them  to  do-  so,   and  even 
remove  them,  if  necessary,  to  secure  the  just  appli-- 
€ation,  and  proper  management,  of  the  trust  property 
or  fund. 
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TIkrkuok. 


It  results  that  the  Court  below  erred  in  dismissing 
the  bill.  Wherefore  the  decree  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Duvall  for  plaintiffs ;  Kinkead  6f  Breckinridge  for 
defendants. 


Com  93. 


Janwiry  7* 


Aibcriffbylevy 
Sag  an  execution 
upon  personal 
property,  ae- 
quirei  incii  an 
interest  as  au- 
thorises him  to 
maintain  trover 
for  taking  it  out 
of  his  possess- 
ion, or  V  here  he 
Tnay  ha"ve  left  it 
in  the  defend- 
ants  possession, 
tinder  h's  ▼etbal 
promise  to  delif- 
•tit on  request. 


Williams,  &c.  v$  Herndon. 

Appeal  from  tub  Anderson  Circuit. 

Sheriff  ^s  return.     Trover,    Evidence. 
JvDOK  Maksh ALL  delivered  the  opinion  of  the  Court 

This  was  an  action  of  trover  brought  by  Henidan 
to  recover  damages  for  removing  and  keeping  out  of 
his  reach,  property  on  which  he  had  levied  an  execQ- 
tion  against  one  of  the  defendants.  The  first  count  in 
the  declaration  is  in  the  common  form  of  a  count  in 
trover.  The  second  states  the  facts,  specifically  show- 
ing that  the  plaintiff  was  possessed  of  the  goods  as 
sheriff.  There  is  no  misjoinder  of  counts  or  of  rights 
of  action,  as  the  counsel  seem  to  suppose.  The  plain- 
tiff claims  no  other  possession  but  as  sheriff.  But  his 
right  of  action  is  in  his  personal  and  not  in  his  official 
character.  And  his  character  and  acts  as  sheriff  set 
forth  in  the  second  count,  are  proper  to  sustain  a  re- 
covery under  the  first.  The  same  cause  of  action  is 
specifically  set  forth.  The  demurrer  and  the  motion 
in  arrest  of  judgment,  were,  therefore,  properly  over- 
rnled. 

There  is  no  doubt  that  a  levy  upon  personal  prop- 
erty gives  to  the  sheriff  such  a  possession  as  enables 
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him  to  maintain  trover  for  its  conversion  while  in  his 
possession.  Nor  do  we  doubt  that  if  he  has  made  a 
proper  levy,  but  permits  the  property  to  remain  with 
the  defendant  in  the  execution,  or  any  other,  on  a  ver- 
bal undertaking  to  have  it  forthcoming  on  the  day  of 
sale,  his  possession  continues  so  as  to  entitle  him  to 
the  action  against  the  bailee  or  any  others  who  may 
convert  it  to  their  own  use,  and  thus  prevent  him  from 
subjecting  it  according  to  law  to  the  satisfaction  of  the 
execution. 

The  principal  question  in  the  case  is,  whether  the  ex- 
ecution and  the  return  thereon  made  by  the 
plaintiff  himself,  as  sheriff,  apparently  regular,  and  da- 
led  long  before  the  commencement  of  this  action,  and 
stating  that  he  had  lived  upon  the  property  now  in 
question,  were  admissible  evidence  for  him  to  prove 
such  a  levy  as  vested  the  possession  in  him.  If  the  re- 
turn was  admissible  at  all  to  prove  the  facts  stated  in 
it,  it  was  admissible  to  prove,  and^was  prima  facie  suf- 
ficient to  prove  that  the  levy  was  made  according  to 
the  duty  of  the  sheriiSf,  and  in  such  manner  as  to  vest 
the  possession  in  him.  And  as  there  is  no  other  evi- 
dence tending  to  show  either  that  there  was  no  levy 
or  the  particular  manner  in  which  a  levy  was  made,  no 
question  arises  in  the  case  as  to  the  facts  or  acts  which 
constitute  a  legal  levy.  And  the  opinions  of  the  Court 
upon  that  question,  whether  right  or  wrong,  were  not 
prejudicial  to  the  defendants.  The  sheriff  returned 
that  he  levied  on  the  property,  and  that  there  was  a 
jury  to  try  the  right,  who  found  the  property  subject 
to  the  execution.  There  is  nothing  to  contradict  any 
part  of  the  return.  But  the  parol  testimony  corrobo- 
rates the  statement  as  to  the  trial  of  the  right  of  prop- 
erty, and  shows  that  the  parties  understood  that  it  had 
been  levied  on,  and  that  one  of  the  present  defendants 
having  it  in  his  possession  or  control,  and  claiming  it 
against  the  execution,  promised,  when  the  trial  was  over, 
and  the  property  found  subject,  that  it  should  be  forth- 
coming on  the  day  fixed  for  the  sale.    These  facts,  in 


WlLLlAMl,&C 
HSRRUON. 


The  reliirn  of  a 
sheriff  that  ha 
had  leviad  an  ex 
execution  upon 
property  inad^ 
nefore  any  8"*r 
brought,  it  C(M* 
patent  evidenue 
in  an  action  of 
trover  by  the 
sheriff  to  recover 
the  possession 
of  the  property 
levied  upon. 


Digitized  by 


Google 


490  BEN.  MONROE'S  REPORTS. 

WiLLtAMa,&c.  addition  to  the  return,  authorize  the  inference  that 
Hkrwdow.  there  had  been  a  previous  legal  levy  known  to  the  par- 
ties  interested.  But  if  the  return  itself  was  not  admis- 
sible  as  evidence,  the  case  was  not  properly  before  the 
jury.  It  is  to  be  observed  that  the  plaintiff  did  not  offer 
to  prove  by  his  return  that  the  property  had  been  ta- 
ken away  or  withheld  by  the  defendants  or  any  one 
else,  but  only  that  he  had  levied  upon  it,  there  being  no 
mention  in  the  return  of  what  had  become  of  it  after 
the  trial  of  the  right.  It  was  the  sheriff's  duty  to  make 
a  levy  and  to  enter  it  on  the  execution ;  and  if  this  of- 
ficial statement  of  an  official  act  which  it  was  his  duty 
to  perform  and  to  certify,  as  he  has  done,  is  not  to  be 
prima  facie  evidence  for  him,  it  would  be  necessary  for* 
him  to  have  and  to  keep  a  witness  to  verify  his  official 
acts  and  statements.  We  are  of  opinion  that  the  law 
does  not  impose  this  burthen  upon  an  officer,  the  na- 
ture of  whose  duties  are  so  multifarious  and  so  hazard- 
ous. But  that  in  this,  as  in  other  cases,  it  gives  verity 
to  his  official  statements  of  his  official  acts  required  to 
be  done  and  certified,  so  far  as  to  throw  the  burthen  of 
disproving  them  upon  those  who  are  interested  in  so 
doing.  It  will  not  assume  that  in  the  regular  and  time- 
ly official  statement  of  his  official  acts,  he  is  making 
evidence  for  himself,  but  rather  that  he  is  acting  in  the 
discharge  of  his  official  duty,  and  is  therefore  entitled 
like  every  other  member  of  the  community  to  the  ben- 
efit of  the  evidence  which  he  has  thus  furnished  in  his 
official  character. 

In  the  case  of  Brown,  ^r.  vs  CcmmoniDeaUh  for  Price f 
(6  Monroe f  621,)  which  was  an  action  for  an  escape, 
the  Court  decided  that  the  plaintiff  having  read  so  much 
of  the  sheriff's  return  as  showed  the  capture  and  es- 
cape, the  sheriff  had  a  right  to  read  the  addition  which 
stated  a  fresh  pursuit,  although  this  addition  had  been 
made  by  way  of  amendment  with  the  leave  of  the 
Court,  after  the  original  return.  And  in  other  cases^ 
as  in  First  vs  Milkr^  (4  Bibb,  311,)  where  a  part  of  the 
return  has  been  held  incompetent  to  prove  the  fact 
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stated  ia  favor  of  the  sheriff,  it  was  evidently  upon  the  WiLHAMs.dtc, 
ground  that  the  sheriff  was  not  required  or  authorized      Hbrndoh. 
by  law  to  return  the  particular  fact ;  and  not   upon  the  ' 

ground  that  his  return  regularly  made,  could  not  be 
used  by  him  as  evidence  of  a  fact  wiiich  he  was  required 
to  certify. 

We  are  of  opinion,  therefore,  that  the  return  as  read 
in  this  case,  was  admissible  as  prima  facie  evidence  be- 
tween these  parties,  and  that  it  proved  sufficiently  a 
lawful  levy  on  the  property  in  controversy.  The  ques- 
tions of  fact  as  to  the  eloignment  of  the  goods  by  the 
defendants  jointly  or  severally,  was  properly  left  to  the 
jury,  and  their  verdict  on  that  point  was  authorized  by 
the  evidence.  The  mortgage  of  which  S.  D.  Williams 
claimed  the  benefit,  did  not  justify  his  removing  or 
withholding  the  property  which  he  had  promised  to 
have  forthcoming.  Nor  did  it  furnish  ground  for  di- 
minishing the  recovery  on  account  of  the  sum  due  him 
by  the  mortgage,  as  there  was  other  property  conveyed 
in  the  mortgage  greatly  more  than  sufficient  to  dis- 
charge his  demand,  and  wholly  unaccounted  for.  Nor 
was  the  verdict  for  a  greater  sum  than  was  sufficient  to 
cover  the  damages  sustained  by  the  plaintiff  by  the  con- 
version of  the  property,  whereby  he  was  rendered  res- 
ponsible for  the  debt,  interest,  and  costs,*  and  deprived 
of  his  commissions  on  the  sale. 

There  is,  therefore,  no  ground  in  the  evidence  or  the 
instructions  for  disturbing  the  verdict.  And  as  the  ev- 
idence offered  after  the  instructions  had  been  given, 
was  perfectly  within  the  power  and  knowledge  of  the 
defendants  during  the  whole  course  of  the  trial,  and 
when  sifted  proves  scarcely  any  thing  more  than  they 
had  before  proved,  the  refusal  to  allow  it  to  be  intro- 
duced was  not  an  abuse  of  discretion  which  requires 
this  Court  to  direct  a  new  trial. 

Wherefore  the  judgment  is  affirmed. 

/.  jD.  Hardin^  Penny^  and  Harlan^  for  appellants ; 
Herndon  and  Draffin^  for  appellee. 
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Chancery. 
Case  94. 

January  9. 
Ctse  lUled. 


Armitage  vs  Wickliffe. 

Error   to  the  Bath  Circuit. 

Equity  jui'isdiction.     Moi^f gages.    Releases.     Practice 
in  Chancel  y. 

Chief  JusTics  Simpson  delivered  the  opinion  of  the  Court. 

Iw  May,  1821,  John  T.  Mason  executed  a  deed  of 
mortgage  to  Thomas  E.  BoswelU  conveying  to  him  a 
tract  of  land  in  the  county  of  Bath,  lying  on  Beaver 
creek,  containing  one  thousand  acres,  on  which  a  fur- 
nace had  been  erected,  being  a  tract  of  land  patented 
in  the  name  of  the  heirs  of  Thomas  Swearingen,  dec'd., 
to  secure  the  payment  to  the  mortgagee,  of  a  debt  of 
upwards  of  ten  thousand  dollars  due  to  him,  by  the 
mortgagor  and  James,  and  Richard  M.  Johnson. 

On  the  5th  df  June  1823,  Mason  executed  another 
mortgage  to  the  President,  Directors,  and  Company  of 
of  the  Bank  of  Kentucky,  on  the  same  tract  of  land, 
and  on  several  other  parcels  of  land  without  any  specif- 
ic description,  but  referring  merely  to  the  several  deeds 
and  title  papers  of  the  mortgagor  in  general  terms,  to 
secure  a  debt  to  the  Bank,  of  seven  thousand  two  hun- 
dred and  twenty-five  dollars.  And  in  May,  1824,  he 
executed  to  the  same  parties  another  mortgage  on  va- 
rious other  tracts  of  land  in  the  county  of  Bath,  to 
secure  the  payment  of  a  debt  of  five  thousand  six  hun- 
dred and  ninety-four  dollars  that  he  owed  to  the  Bank, 
and  for  which,  William  T.  Barry,  Thomas  Fletcher, 
and  others,  were  bound  as  his  sureties. 

A  suit  was  instituted  in  1827,  to  foreclose  the  mort- 
gage to  Boswell,  and  to  have  the  one  thousand  acres  of 
land  sold  for  the  purpose  of  paying  the  debt  mentioned 
in  the  mortgage;  and  in  the  year  1831,  under  a  decree 
rendered  in  the- suit,  the  land  was  sold  and  purchased 
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by  William  Johnson,  to  whom  it  was  conveyed   by  a     A«iiita«» 
commissioner  appointed  by  the  Court,  and  it  was  after-      Wiclivpb. 
wards  conveyed  by  the  purchaser  to  the  President  and 
Directors  of  the  Bank  of  Kentucky. 

The  President,  Directors,  &c,  of  the  Bank  of  KefK* 
tucky  brought  a  suit  in  chancery  in  the  Franklin  Cir* 
cuit  Court  for  the  purpose  of  procuring  a  sale  of  the 
lands  included  in  the  mortgage,  executed  to  them  by 
Mason,  in  1824.  The  suit  was  instituted  in  1827,  and 
a  decree  to  sell  the  mortgaged  property  was  rendered  in 
1829,  but  no  sale  has  ever  been  made.  In  April,  1837,  the 
same  parties  instituted  a  suit  in  the  Bath  Circuit  Court 
to  foreclose  the  same  mortgage,  but  no  decree  was  ever 
rendered  in  the  suit,  and  in  1844  an  order  was  made 
directing  the  papers  to  be  filed  away,  and  n.o  steps  have 
since  that  time  been  taken  in  tl^e  cause,  by  any  pf  the 
parties.  It  does  not  appear  that  any  proceedings  have 
ever  been  had  upon  the  mortgage  executed  tp  th;e  ^anif, 
in  1823. 

On  the  23d  day  of  August,  1836,  the  Bank  of  Ken- 
tucky, by  her  agent  H.  Blanton,  executed  to  the  heirs 
of  Robert  Scobee,  dec'd.,  a  deed  conveying  to  them 
"certain  pieces  or  parcels  of  land  situate  lying  and  being 
in  the  county  of  Bath,  which  was  conveyed  to  the  par- 
ties of  the  first  part  by  John  T.  Mason  and  others,  ly- 
ing on  Beaver  creek  and  its  waters,  and  known  as  a 
part  of  the  land  attached  to  the  Beaver  Iron-works, 
and  conveyed  as  aforesaid,  except  two  tracts  at  the 
mouth  of  Beaver  creek,  one  in  the  name  of  Lee,  and 
the  other  in  the  name  •f  Smith,  which  is  excepted  in 
this  sale." 

Robert  Wickliffe,  in  the  year  1827,  attained  a  judg- 
ment by  confession,  against  John  T.  Mason  in  the  Jes- 
samine Circuit  Court  for  the  sum  of  four  thousand  five 
hundred  and  seventeen  dollars  and  seventy  cents,  and 
in  the  year  1830,  he  had  an  execution  issued  on  the  ' 
judgment  and  directed  to  the  sherifT  of  Bath  county, 
which  execution  was  levied  by  the  sheriff  on  twenty- 
seven  tracts  of  land  in  the  county  of  Bath,  being  the 
Vol.  XII.  (52 
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Abmita«i  same  land  coniained  in  the  mortgage  of  1S24  executed 
Wic&LirrE.  by  Mason  to  the  Bank  of  Kentucky,  and  Mason's  equi- 
^y  of  redemption  therein  was  sold,  and  purchased  by 
the  plaintifi'  in  the  execution,  at  the  price  of  about  sev- 
en hundred  and  thirty-three  dollars.  Wickliife  subse- 
quently had  another  execution  on  the  same  judgment 
issued  to  the  county  of  Bath,  which  was  levied  by  the 
sheriff  of  that  county  on  thirty-four  tracts  of  land,  all 
of  which  were  sold  by  him  as  the  property  of  Mason, 
and  purchased  by  Wicklifle  at  the  price  of  one  hundred 
and  tifty-five  dollars,  for  all  of  which  lands  he  obtained 
a  conveyance  from  the  sheriff.  The  lands  sold  under 
the  latter  execution,  were  the  same  lands  in  which 
Mason's  equity  of  redemption  had  been  previously  sold 
<under  the  first  execution,  together  with  several  addi- 
tional tracts  of  land  not  embraced  in  that  sale.  But 
neither  sale  included  the  tract  of  one  thousand  acres 
on  Beaver  creek  on  which  a  furnace  had  been  erected, 
and  whicii  had  been  sold  under  the  mortgage  to  Bos* 
well,  and  purchased  by  William  Johnson  and  conveyed 
by  him  to  the  Bank  of  Kentucky. 

This  suit  in  chancery  was  instituted  by  Robert  Wick- 
Jiffe  in  the  year  1841,  against  the  President,  Directors, 
and  company  of  the  Bank  of  Kentucky,  Harrison  Blan- 
ton  as  their  agent,  John  T.  Mason,  the  heirs  of  Robert 
Scobee,  dec'd.,  and  James  Armitage,  who  claimed  un- 
der Scobee's  heirs.  In  his  original  bill  he  claimed  tha 
land  contained  in  the  deed  made  to  him  by  tbe  sheriff 
of  Bath  county,  under  his  two  purchases,  and  alleged 
that  the  second  sale  and  purchase  was  made  in  conse- 
quence of  information  obtained  by  him  after  the  sale 
of  the  equity  of  redemption,  that  the  President,  Direc- 
tors and  company  of  the  Bank  of  Kentucky  had  some- 
time previously  by  H.  Bianton,  their  authorized  agent, 
executed  to  John  T.  Mason  a  release  of  the  debts  se- 
icured  by  the  mortgages  executed  by  him  to,  them, 
whereby  the  land  was  discharged  from  the  incumbrance 
of  the  mortgages,  and  was  liable  to  execution.  He 
alleged  that  Scobee's  heirs,  and  Armitage  claiming  un- 
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Aer  them,  had  obtained  possession  of  part  of  the  land       AiMfTiftt 
purchased  by  him,  and  were  claiming  it  and  also  other      WicuLiFFt. 
portions  of  the  land  that  he  had  purchased,  and  prayed 
that  lite  defendants  might  be  compelled  to  release  to  him 
any  title  they  had  to  said  lands,  and  that  his  right  and* 
title  thereto  might  be  made  perfect  and  quieted.  * 

By  an  amended  bill  he  alleged  the  execution  of  the 
release  to  Mason,  and  set  up  and  relied  upon  it.  H^ 
also  alleged  that  Scobee  had  in  his  lifetime  pui-chased 
from  the  agent  of  the  Bank  five  hundred  acres  and  no 
more,  of  the  land  upon  which  the  furnace  was  located^ 
and  that  his  heirs  after  his  death  had  by  fraud,  procured 
the  execution  of  the  deed  to  them,  for  nwre  land  thair 
had  been  pnrchased  by  their  ancestor.  He  admitted 
Christie  Scobee-,  one  of  the  heirs,  had  by  deeds- of  con- 
vfeyance  from  the  other  heirs,  obtained  the  title-  to  the 
land  conveyed  to  the  heirs  by  Blanton  as  agent  for  the 
Bank,  as  stated  by  Christie  Scobee  in  his  answer,  and 
agreed  that  such  should  be  regarded  as  the  true  state 
of  fact  in  the  preparation  and  (rial  of  the  suit.  And  it 
was  subsequently  agreed  upon  the  record  by  the  parlies 
that  Christie  Scobee  was  invested  with  -the  title  to  alb 
the  land  in  contest,  which  his  ancestor  RoberrScobee* 
had  at  the  time  of  his  death. 

Mason  answered,  and  set  up  and  relied  upon  the  re- 
lease executed  to  him  by  Blanton  as  agent  for  the  Bank, 
which  release  was   executed  in  June  1837.    Christie* 
Scobee  in  his  answers  to  the  orighial  and  amended  bill, 
denied  the  alleged  fraud  in  obtaining  the  deed  from  the 
agent  ot  the  Bank,  controverted  the  complainant's  right 
to  any  of  the  lands,  and  stated  that  he  knew  nothing  of 
the  release  set  up,  or  the  manner  of  hs  procurement,- 
bat  that  its  date  was  subsequent  to  the  execution  of  the 
deed  to  Scobee's  heirs,  and  that  therefore  the  Bank  had  • 
parted  with  all  her  interest  in  the  lands  m  contraversy, 
and  had  nothing  to  release  at  the  time  the  deed  of  re- • 
l^we  was  executed.    Harrison  Blanton    answered  as 
the  agent  of  the  Bank  of  Kentucky,  and  alleged  that 
the  release  to  Mason  was  intended,  and  so  understood^ 
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Abmita»      by  the  parties,  to  be,  merely  a  personal  discharge  from 

WioK?iiva.     all  liability  for  the  debts,  after  the  mortgaged  property 

^   was  exhausted,  which  was  to  he  retained  by  the  Bank 

as  its  own,  and  that  such  was  the  legal  effect  of  the 

writing  denominated  a  release.    But  he  did  not  allege 

.  either  fraud  or  mistake  in  its  execution. 

The  release  referred  to  is  in  the  following  language, 
viz: 

**Know  all  men  by  these  presents,  that  I,  Harrison 
Bianton,  agent  for  the  President,  Directors,  and  com- 
pany of  the  Bank  of  Kentucky,  hath  for  and  in  consid- 
eration of  the  sum  of  seven  hundred  dollars,  the  re- 
ceipt whereof  is  hereby  acknowledged,  covenanted  and 
agreed,  and  do  by  these  presents  covenant  and  agree 
to,  and  with  John  T.  Mason,  that  they  will  hereby  give 
up  and  surrender  all  claim  and  demand  against  the  said 
Mason  and  all  others,  upon  the  following  notes,  &c.,'* 
(jtlumerfttiiig  and  describing  the  debts  and  the  balances 
Atiid  thel^eon,  contained  in  the  two  mortgages  to  the 
iiank. 

In  1846;  after  the  defehdants  had  anst^ered,  Wick« 
iifie  filed  another  amended  bill,  in  which  be  alleged  that 
^cobee  And  those  clairtiihg  under  him^  hitd  never  been 
hi  the  a<5tuall  pbssessidil  of  any  part  of  the  land,  except 
five hundt-fed acres  at^Obnd  the  furnace;  and  that  he 
Wfis  hitiiself  ill  the  filbssession  of  the  balance  of  the 
lands;  but  sis  the  defetldants  pretended  to  hdve  a  claim 
upon  it^  they  thereby  disparaged  his  title  and  obstruct- 
^  him  in  the  full  enjoyment  of  his  property.  He  also 
alleged  that  the  defendants  all  knew  the  signature  of 
Bianton,  and  the  seal  of  the  corporation,  and  he  there- 
fore called  on  them  and  each  of  them,  to  deny  or  ad- 
tnit  that  the  release  to  Mason  was  the  act  and  deed  of 
the  Bank  by  their  agent,  the  defendant  Bianton.  This 
amended  bill  was  not  answered  by  either  of  the  defend- 
ants. 

It  appears  from  the  testimony,  that  Scobee  purcha- 
sed from  the  agent  of  the  Bank,  the  land  around  the 
furnace  in  the  Swearingen  surtrey,  for  the  sum  of  five 
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hundred  dollars.  That  the  agent  who  made  the  sale,  AiMiTAa* 
executed  a  bond  to  Scobee,  at  which  limp  it  was  sug-  Wicklifpe. 
gested  by  the  latter,  that  he  wished  to  keep  stock  in  the 
range  on  Beaver,  and  for  the  purpose  of  preventing 
other  persons  from  using  that  range,  he  would  like  the 
bond  to  be  drawn  in  general  terms,  which  the  agent 
proved  was  done  for  that  and  no  other  purpose,  as  Sco- 
bee had  purchased  no  land,  but  the  land  owned  by  the 
Bank  in  the  Swearingen  claim,  supposed  by  the  ageqt, 
as  he  deposed,  to  have  been  five  hundred  acres  only. 
The  sale  to  Scobee  was  made  by  Sudduth,  who  was  the' 
agent  of  the  Bank  at  that  time,  and  the  deed  was  exe- 
cuted by  Blanton,  as  be  proved,  in  pursuance  of  the 
bond  previously  executed  by  Sudduth.  Blanton  also 
testified  that  when  he  executed  the  release  to  Mason^  ^ 
he  had  no  intention  that  it  should  operate  as'  a  release 
of  the  property  mortgaged,  and  he  then  believed  that 
the  Baxik  had  a  full  and  clear  title  to  all  the  lands. 

The  Court  below  rendered  a  decree  cancellinrg  the  The  decree  of 
deed  to  Scobee,  for  any  land,  except  the  Swearhagen  ^  *  Circuit 
survey  of  one  thousand  acres  around  the  furnace,  and 
enjoining  the  defendants  from  further  disturbing  WicV 
liffe's  possession  and  title  to  the  lands  in  contest  out' 
Bide  of  the  Swearingen  claim.  To  that  decree  Armi- 
tage  has  prosecuted  a  writ  of  error. 

The  first  objection  made  to  the  decree  is,  that  the 
proper  parties  were  not  before  the  Court.  No  process 
"Was  served  upon  the  President  and  Directors  of  the 
Bank  of  Kentucky,  nor  was  process  served  upon  all 
the  heirs  of  Robert  Scobee,  dec'd.  On  the  other  side, 
it  is  contended  that  this  objection  is  not  available,  be- 
cause as  to  the  Bank,  Blanton  who  appeared  and  an- 
swered, was,  by  an  act  of  (he  Legislature,  invested 
with  all  the  powers  that  had  previously  belonged  to  the 
President  and  Directors,  and  had  complete  control  over 
all  its  business;  and  the  agreement  of  the  parties  that 
Christie  Scobee,  was  invested  with  all  the  title  that  his 
ancestor  had,  dispensed  with  the  necessity  of  making 
the  other  heirs  parties.    Whether  these  reasons  are  oi" 
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Armitaoi      not  sufficient  to  obviate  the  necessity 'of  having  had 

WicRLiFPi.     the  process  executed  upon  all  the  defendants ;  we  do 

not  deem   it  necessary  to  determine,   inasmuch  as  this 

objection  is'not  embraced  by  either  of  the  assignments 

of  error. 

Wickliffe  exhibited  patents  for  the  various  tracts  of 
land  conveyed  to   him  by  the  sheritT,  but  failed,  as  to 
some  of  the  tracts,  to  adduce  a  regular  derivation  of 
tUle  from  the  patentees  to  John  T.  Mason ;  it  is  con- 
seqiiently  contended  that  the  complainant  should  have 
made  the  holders  of  the  legal  title  parties  to  his  suit. 
But  as  he  sought  no  relief  against  them,  \i  was  unnec- 
essary ^to  make  them  parties.    He  could  only  maintain 
his  bill,  for  the  purpose  of  establishing  his  claim,  and« 
*  quieting  his  title  and  possession,  to  that  part  of  the  land 
to  which  he  had  the  legal  title,  and  of  which  he  was 
actually  possessed.     The  decree  does  not  affect  the  in- 
terest or  right  of  those  who  were  not  parties  to  the 
suit,  and  the  want  of  proper  or  necessarf  parties,  as 
*        before  remarked,  is  an  objection  not  made  by  any  of 
the  assignments  of  error.    And  as  all  the  parties  to 
this   controversy  except  Mason   himself,  claims  under 
him,  he  must  be  regarded  so  far  as  they  are  concerned, 
as  having  been  invested  with  the  legal  title  originally, 
and  the  rights  of   the  parties  depend  upon  the  title 
which  they  have  respectively  derived  from  him. 
One  holding  the       Another  objection  made  to  the  decree  is,  that  the 
being  in  poBsesfe^  complainant  did  not  present   a  case  of  which  a  Court 
ion  may  main-  ^f  chancery  had  jurisdiction.    If  by  his  purchases  un- 

taln  a  suit    m  i        i        /*•  i        i 

chpcery  lo  der  execution  at  the  sherm 's  sales,  he  acquired  nothing 
?oii*  undc^r'^thj  but  an  equity  of  redemption,  he  might  have  applied  to 
^{T^ute^'Law  ^  Court  of  chancery  to  redeem  the  mortgaged  proper- 

264,^  or  ^po?  ty;  but  his  oriffinal  and  amended  bills  were  not  formed 
Kenenl    piinci-  /       ,  ®  .       ,  ^  .  -. 

plea  ot  equity,  for  that  purpose,  nor  do  they  contam  an  offer  to  re- 
deem, nor  even  a  proposition  that  so  much  of  the  pro- 
perty, as  is  necessary,  should  be  sold  to  pay  the  mort- 
gage debts.  On  the  contrary  he  claims  the  land  as  his 
own  absolutely,  and  the  aim  and  object  of  the  suit  was 
to  quiet  his  title.    If  he  had  the  possession,  and  the 
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legal  title,  he  had  a  right  to  institute  his  suit  against      A«mitaob 
any  other  person  setting  up  a  claim  to  it  or  any  part     WioKLirrt. 

of  it.    The  statute  of  1796:  (1  Vol.  Stat.  Law  294,)  

expressly  authorizes  a  suit  to  be  brought  in  such  a  case, 
sind  vre  have  no  doubt,  of  the  right  of  a  person  under 
such  circumstances,  to  maintain  a  suit  In  a  Court  of 
ohancery  independently  of  the  statute,  upon  well  es- 
tablished equitable  principles.  But  in  the  manner  i£i 
which  the  suit  was  brought  and  conducted,  unless  ibe 
complainant  had  a  right  to  file  a  bill  of  quia  iimeU  he 
has  not  presented  such  a  case,  as  authorized  a  Court  of 
equity  to  afford  him  any  relief. 

The  enquiry  then  arises,  did  Wickliffe  make  it  appear 
^that  he  was  invested  with  the  possession  of,  and  the  le- 
gal title  to,  the  land's  claimed  by  him.  As  he  alleged 
in  his  last  amended  bill,  that  he  was  in  the  possession 
of  the  lands,  and  it  was  not  denied,  the  amended  bill 
not  having  been  answered,  the  fact  must  be  taken  to 
be,  as  therein  alleged  by  him.  But  the  question  of  ti* 
tie,  is  more  important,  and  must  in  the  next  place  be 
considered. 

The  release  executed  to  Mason,  is  relied  upon,  as      ^  exhibit  set 

r      '  oii(  III  gjn  amen- 

having  reinvested  him  with   the  legal  title  to  the  lands  cied    Mil, '  and 

mortgaged,  and  consequently  as  having  through  the  known    u>   the 

medium  of  the  sherifPs  sale  and  conveyance  vested  it  genu^nef  *  *°and 

in  Wickliffe  as  purchaser.    The  reading  of  the  release  which  u  not  an- 

,  .   ,  1.1  7  ^      .         swered  will  be 

up^n  the  trial  was  objected  to  upon  the  ground,  that  regarded,  at  the 
its  execution  had  not  been  proved,  but  the  objection  uinel"*  **  ^^^' 
was  overruled,  and  the  release  read' as  evidence.  The 
correctness  of  this  decision  of  the  Court  is  evident, 
inasmuch  as  it  was  averred  in  the  amended  bill  here- 
tofore referred  to,  that  the  defendants  all  knew  the 
signature  of  Blanton,  the  agent  of  the  bank,  and  the 
seal  of  the  corporation,  and  they  were  called  upon  to 
admit  or  deny  that  the  release  was  the  act  and  deed  of 
the  Bank  by  Blanton,  its  agent.  Not  having  denied  it, 
the  Court  properly  regarded  the  release  as  the  act  of 
the  Bank,  and  permitted  it  to  be  used  as  evidence 
against  the  defendants.    Besides,  the   conveyance  to 
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rop 


Scobee  was  made  by  Blanton,  and  he  was  recognized 
by  both  parties  as  the  agent  of  the  Bank,  and  the  exe- 
cution of  the  release  was  not  denied  by  him,  but  on 
the  contrary  was  admitted  in  his  answer,  and  substan- 
ttally  proved  in  his  deposition,  taken  by  the  defend- 
ants, and  read  as  evidence  upon  the  trial. 

As  the  release  discharged  Mason  from  all  further  lia* 
bility  for  the  debts  and  demands  therein  specified,  its 
Iqgal  efiect  and  operation  was  to  discharge  his  proper- 
ty also,  from  all  lii^bility  for  their  payment,  and  as  none 
of  the  lands  had  been  sold  under  the  mortgages  to  the 
Bank,  and  the  proceeds  applied  to  the  satisfaction  of 
the  debts,  no  right  to  sell  Mason's  property  for  the  pay- 
ment of  debts  for  which  he  was  not  liable,  existed  after* 
the  execution  of  the  release.  No  fraud  or  mistake  is 
alleged  to  have  occurred  in  the  execution  of  the  re- 
lease, which  is  broad  and  comprehensive  i^  its  import, 
and  contains  no  reservation  of  the  mortgaged  property, 
or  of  any  other  right  or  claim  upon  the  part  of  the 
Bank.  The  intention  or  understanding  of  the  agent 
when  he  executed  it,  cannot  limit  its  legal  operation. 
What  the  agreemeist  of  the  parties  was,  does  not  ap- 
pear; and  therefore  jt  cannot  be  decided,  that  the  re- 
lease is  not  in  strict  conformity  with  such  agreement 
But  it  only  discharged  Mason  from  the  balance  of  the 
debts  and  demands  then  due.  So  far  as  the  debts  had 
been  paid  either  in  lands  or  in  any  other  manner,  the 
Bank  had  a  right  to  retain  what  it  had  received.  The 
only  land  however  that  had  been  conveyed  to  the 
Bank  in  payment  of  the  debts  or  any  part  of  them, 
was  the  survey  of  one  thousand  acres  in  the  name  of 
Swearingen,  contained  in  the  deed  executed  by  Wil- 
liam lohnson.  That  tract  of  land  was  deeded  to  the 
Bank  as  part  of  the  consideration  upon  which  the  sure- 
ties of  Mason,  In  the  debts  named  in  the  mortgage  of 
1823,  were  to  be  discharged  from  further  liability  for 
said  debts.  The  other  lands  were  only  held  in  mort- 
gage to  secure  the  payment  of  the  debts,  and  when  the 
mortgagor  was  released  from  them,  the  B^nk  had   no 
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further  clajm  under  the  mortgaces.  The  fact  that  a  AHuiTie* 
decree  for  the  sale  of  the  lands  had  been  obtained  un-  WicKLLirm. 
der  the  mortgage  of  1824,  did  not  change  the  rights  of 
the  parties.  The  object  of  the  sale  ^as  to  pay  the 
debts  due  by  the  mortgagor,  and  when  he  was  released 
from  them  the  Bank  had  no  right  to  sell,  but  the  decree 
became  inoperative,  and  any  attempt  to  eJiecute  it 
would  have  been  inequitable  and  unjust. 

Did  however,  the  eicecution  of  the  release,  operate 
in  law  to  transfer  the  legal  title,  to  the  land's,  tQ  the 
mortgagor.  Upon  the  solution  of  this  question,  the 
extent  of  the  right  acquired  by  the  complainant,  as 
purchaser,  at  the  second  sale  made  by  the  sheriff,  es- 
sentially defends.  If  the  legal  title  were  in  Mason  at 
the  time  of  the  levy  and  sale  made  by  the  sheriff,  it 
passed  to  the  purchaser  by  the  sheriff's  deed.  If  it 
were  not,  the  sale  was  nugatory  and  unavialing,  anj 
no  right  or  title  under  i4,  passed  to  the  purchaser. 

The  doctrine  is  well  settled,  that  upon  the  payment 
of  the  money  secured  bv  the  mortgage,  the  legal  title  'f  Ja»»^  *>«  mort- 
to  the  land  is  by  operation  of  law,  immediately  rem-  a  debt,  and  the 
vested  in  the  mortgagor:  (I  Mar.,  Re/?., 53.)  Doughs  fet-^i^tfuS'4^;iu 
erty  vs  Kerchival,  (1  /.  /.  Mar.,  257,)  Breckinridge  J"  *^  "^Jf^'*}: 
heirs  vs  Ormsby^  J-    Mar,   25T> 

By  analogy,  a  release  of  the  debt,  should  have  the  leieased  of  the 
same  Irgal  effect.  The  extinguishment  of  the  debt,  fhe'lllS,"e^e«l 
whether  it  be  by  payment  or  release,  deprives  the  ^S^^Y-  .  /  . 
mortgagee  of  all  right  to  the  property  mortgaged,  and  vi  King,  i  Mar. 
there  seems  to  be  no  good  reason  why  the  legal  title,  be  the"^e^ct 
should  not  be  transferred  by  operation  of  law  to  the  j^^^^i^ciee^fyf 
mortgagor  in  one  case  as  well   as  in  the  other.    Such  »*^«    to  uutfy 

.  1  .1  r    1  .    ^        .      .     .1       the        mortfase 

appears  to  have  been  the  opinion  of  this  Court,  in  the  debt 
case  of  Hawkin*s  heirs  vs  King ;  ^  Mar.,  109,)  where 
it  is  said,  that  *Hbe  assignment  of  the  debt,  or  forgiv- 
ing it,  will  draw  the  land  after  it  as  a  conveyance; 
nay  it  will  do  it,  though  the  debt  were  forgiven  by 
parol,  for  the  right  to  the  land  would  follow,  uotwith- 
standing  the  statute  of  frauds." 

Vol..  XII.  C3 


Digitized  by 


Google 


498  BEN.  MONROE'S  REPORTS. 


Armita«k  As  no  change  in  the  rights  of  the  parties  was  effected 

WicKLiPFE.  by  the  decree  which  had  been  obtained  by  the  bank,  to 
sell  the  land  included  in  the  mortgage  executed  in 
1824,  but  the  land  still  continued  to  be  merely  a  secu- 
rity for  the  payment  of  the  debt,  the  release  of  the 
debt,  had  the  same  legal  effeet  and  operation  upon  the 
title,  that  it  would  have  had,  if  no  decree  for  the  sale 
of  the  property  had  been  rendered. 

It  follows  then  from  these  principles,  that  the  legal 
title  to  the  lands  embraced  in  the  deeds  of  mortgage 
to  the  bank,  was  in  Mason,  at  the  time  of  the  sheriffs 
sale,  and  passed  to  the  purchaser,  unless  they  had  been 
conveyed  by  the  bank  to  Robert  Scobee,  before  the  re- 
lease to  Mason  was  executed ;  and  that  conveyance, 
had  the  effect  to  prevent  the  transfer  of  the  legal  title 
to  Mason. 
The  deed  to  Scobee,  was  executed  before  the  release, 
^  A  deed  conTey-  and  it  becomes  therefore,  necessary  to  determine  what 
it?  te?ms  ^°than  land  it  embraced,  and  what  title  passed  to  the  grantee. 
iJhrtS'^oX!  The  only  land  owned  by  the  bank,  which  had  been  in- 
uaf  oni^V'con^  cluded   in  any  of  the  deeds    of  mortgage,  was   the 
vej  so  much  as  Swearingen  tract  of  one  thousand   acres.    That,  or 
ly  couTey.*''^'  part  of  it,  was  the  land  sold  to  Scobee,  and  was  the 
only  land  that  the  bank  had  the  power  to  sell  absolute- 
ly.   The  description  of  the  land  conveyed  to  Scobee, 
contained  in  the  deed,  is  indefinite  and  uncertain.     But 
it  is  evident  from  the  contents  of  the  deed,  and  from 
the  testimony  upon  the  subject,  that  the  land  sold  and 
intended  to  be  conveyed  by  the  bank  to  Scobee,  was 
the  land  that  belonged  to  the  bank,  and  not  the  land  to 
which  the  bank  had  no  title,  except,  that,  conferred  by 
the  deeds  of  mortgage.    If  the  deed  to  Scobee  include 
any  of  the  land,  which  the  bank  did  not  own  at  the 
time,  of  its  execution,  but  held  merely  as  a  security 
under  the  deeds  of  mortgage,  it  was  manifestly  inclu- 
ded in  the  deed  by  mistake,  as  it  is  not  pretended,  that  • 
the  bank  designed  to  transfer  to  Scobee,  any  part  of 
'     the  debt  on  Mason,  and  the  only  effect,  that  could  be 
given  to  a  conveyance  by  the  mortgagee,  of  the  land 
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contained  in  the  mortgage,  would  be  to  invest  his  Abmitage 
alienee,  with  the  same  right  which  he  had  to  it,  and  Wioklipfb. 
for  that  purpose  it  might  be  regarded,  where  such  was 
the  intention  of  the  parties,  as  transferring  the  debt, 
at  least  in  equity,  as  well  as  the  security,  to  the 
alienee.  But  here  the  debt  on  Mason,  was  not  trans- 
ferred or  intended  to  be  transferred  to  Scobee,  by  the 
bank,  and  if  the  deed  embraced  any  of  the  land  held 
by  the  bank  in  mortgage  as  a  mere  security,  it  was  in- 
cluded either  by  mistake,  or  in  consequence  of  the 
manner  in  which  the  contract  had  been  drawn,  by  the 
agent  of  the  bank  at  the  instance  of  the  purchaser,  and 
by  the  concealment  of  that  fact  at  the  time  the  deed  was 
executed,  in  either  case  the  title  to  the  land,  was  held 
by  the  alienee  in  trust  for  the  bank,  and  when  the  debt 
was  released  the  title  became  reinvested  in  Mason,  iti 
the  same  manner  as  it  would  have  done,  if  it  had  con* 
tlnued  in  the  mortgagees.  So  that  it  is  not  material 
whether  the  deed  to  Scobee,  included  any  of  the  land 
which  thebank  held  merely  in  mortgage  or  not,  as  the 
same  legal  effect  was  produced  by  the  execution  of  the 
release,  whether  the  title  still  continued  in  the  bank,  or 
had  been  conveyed  to  Scobee. 

It  lesults -from*  these  views  and  principles  that  the 
decree  of  the  Circuit  Court  confirming  Wickliffe's  title 
to  all  the  land,  except  the  Swearingen  claim,  to  which 
be  does  not  appear  to  have  any  right,  is  correct. 

Wherefore,  the  decree  is  affirmed. 

Apperson^  Frenchy  and  Peters^  for  plaintiff;  Wick- 
Ufe  for  defendant. 


Digitized  by 


Google 


500 


BEN-  MONROE'S  REPORTS. 


Chancery. 


Case  95. 


January  9. 


Cat c  stalecL 


Cottrell  vs  Moody,  &c. 

Appkal  from  the  Knox  Circvit. 

Equity  jurisdiction.     Restraining  orders. 
J  voes  Marshall  delivered  the  opinion  of  the  Court 

CoTTRBiiL  tiled  his  bill  against  Moody»  Haynes,  and 
others  alleging  in  substance,  that  a  flagrant  trespass 
had  been  committed  upon  his  property  by  killing,  crip- 
pling and  worrying  his  cattle,  whereby  he  had  sus- 
tained damage  to  the  amount  of  $1,000,  that  he  had 
brought  on  action  of  trespass  against  them  to  recover 
for  the  injury,  and  that  bail  had  been  required,  and  by 
some  of  the  defendants  given.  But  that  Moody,  after 
being  arrested,  had  escaped,  and  was  avoiding  recap- 
ture— that  Moody,  and  Haynes,  were  the  only  defend- 
ants who  had  property,  from  which  his  expected  judg- 
ment could  be  satisfied,  and  that  they  had  fraudulently 
disposed  of  a  part  and  were  fraudulently  disposing  of 
the  residue  of  their  property  for  the  purpose,  and  with 
the  effect  if  successful  of  defeating  the  satisfaction  of 
the  judgment  which  he  expected  to  recover  against 
them  and  others.  And  he  prays  restraining  orders  and 
attachments  against  them,  and  against  persons  holding 
their  property  or  indebted  to  them,  so  as  finally  to  se- 
cure the  subjection  of  their  property  and  means  to  the 
satisfaction  of  the  expected  judgment.  The  bill  also 
prays  that  the  defendants  may  make  disclosures  as  to 
their  own  participation  and  .that  of  others  in  the  al- 
leged trespass.  A  demurrer  to  the  bill  was  sustained, 
and  the  bill  having  been  dismissed,  the  complainant 
appeals  to  this  Court  for  a  reversal  of  the  decree. 

(n  support  of  the  decree  it  is  contended  1st,  that  the 
bill  does  not  positively  alledge  that  the  defendants 
were  [guilty  ^f  the  trespass.    2d,  that  the  defendant 


Digitized  by 


Google 


WINTER  TERM,  1851  Spi 

i 

vrere  not  bound  to  make  a  discovery  which  might  sub-       Cutt»ll 
ject  them  to  a  penal  prosecution  for  malicious  mischief.     Mooot,  4o. 
And  3d,  that  the  Court  of  equity  has  no  jurisdiction  to 
grant  the  relief  sought  for  in  aid  of  the  action  of  trespass. 

1.  With  regard  to  the  first  objection  it  is  to  be  observed  qd  a  bill  filed  by 
(and  the  observation  applies  also  to  the  last,)  that  the  *  i>l?»'»iiff  lo  le- 
bill  does  not  propose  to  bring  mto  the  equitable  forum  of  the  defeod- 
the  question  whether  the  defendants  were  guilty  of  prevent^^'ir^iia! 
the  alleged  trespass,  but  the  complainant  has  instituted  «^m^  ^[eh^'iSl* 
the  proper  action  for  the  trial  of  that  question  in  a  compiaioant  ei- 

peels  to  rocoTer 

Court  of  law,  and  only  invokes  the  ancillary  jurisdic-  for  a  treapaas 
tion  of  the  chancellor  to  prevent  the  defendants  from  mayreMti^nauch 
fraudulently  cil^priving  him  of  the  anticipated  fruits  of  c?Mtto*aw"iba 
that  action.    If  the  defendants  were  to  answer  denyinir  p«p<ieDeT  of  tbe 

...I.I  t  t  •    auU  at  law— that 

their  guilt  in  the  most  positive  manner,  there  would  defeadaot     ara 
still  be  no  issue  triable  in  equity,  and  the  Court  would  pulnut  to^be 
await  the  result  of  the  trial  at  law  as  furnishing  the  f^j^'^'j^"^  '^ 
only  proper  evidence  of  guilt  or  innocence.    It  seems  amount    which 
to  follow  from  this  consideration,  that  the  same  cer-  peotato^reeoTer^ 
tainty  and  particularity  is  not  requisite  in  a  bill  of  this  JJjJ^  defondanUa 
character  as  in  a  bill  requiring  the  chancellor  to  grant  ^^^^    fraudu. 
or  withhold  final  relief  upon  his  own  ascertainment  of  p-^e  of  hu  proT 
facts;  and  that  if  the  ancillary  jurisdiction  may  be-  Sie^pay^eiit^f 
exercised  in  aid  of  an  action  of  trespass,  it  will  suffice  ^^  oumsm* 
that  the  bill  invoking  it,  shall  show  certainly  that  the 
action    is    brought  in    good    faith,    and    that   com- 
plainant  verily  believes,  and  has  good  cause  to  be- 
lieve that  the  defendants  or  those  against  whom  the 
provisional  relief  is  sought,  were  guilty  and  will  be 
convicted  of  the  trespass  alleged.    His  liability  upon 
his  bond,  and  in  an  action  on  the  case  for  damages,  if 
the  proceeding  be  groundless,  furnish  some  guarantee 
that  he  is  acting  in  j^ood  faith  and  some  ground  for 
confidence  in  the  first  instance  on  the  part  of  the  Chan- 
cellor.   But  independently  of  this  view,  we  are  of 
opinion  that  the  bill  does  not  only  express  a  belief  that 
the  defendants  are  guilty,  but  states  in  positive  terms 
that  they  committed,  a  part  at  least  of  the  trespass  re- 
ferred to,  and  moreover  states  facts,  which  if  true, 
would  in  the  absence  of  countervailing  proof  make 
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CoTTRfiLL  them  all  guilty  of  all  the  trespasses  alleged.'  It  states 
Moody,  &c.  "  that  the  defendants  swore  that  they  would  kill,  and 
that  his  stock  should  be  destroyed  if  he  turned  it  upon 
the  range  aforesaid,  that  in  pursuance  of  said  threat 
said  defendants  as  he  verily  believes,  w«ntt>nly  and 
maliciously  killed  38  or  40  head  of  said  cattljB,  worth 
$18  per  head — tlyit  they  the  defendants  shot  and  crip- 
pled 17  more  of  his  cattle,  and  so  run,  worried,  and 
abused  his  entire  lot  oJ  139  head,  &c."  The  charge  is 
scarcely  mitigated  or  qualified  by  the  words  •*as  he 
verily  believes,"  which  may  apply  to  **  wantonly  and 
maliciously"  as  describing  the  motive  of  the  defend- 
ants, and  not  to  the  statement  that  thaf  killed  the  40 
cattle.  But  those  words  do  not  apply  to  the  shooting 
and  crippling,  &c.,  which  is  positively  charged,  and  is 
sufficient  to  constitute  a  trespass. 

2.  As  to  the  second  objection,  it  is  sufficient  to  say  that 
however  true  it  may  be  in  fact,  tt>e  only  consequence 
1^,  that  the  defendants  Were  not  bound  to  answer  the 
inteiTogations  which  would  subject  them  to  prosecu- 
tions, but  the  fact  that  such  interrogatories  are  contain- 
ed in  a  bill  seeking  relief,  is  no  ground  for  a  demurrer  to 
the  whole  bill. 
8.  The  question  whether  the  chancellor  may  interpose 
Tho  jurisdiction  In  aid  of  an  action  of  trespass  as   asked  to  do  in  this 
to  interpose  to  case,  is  not  free  from  difficulty.    But  a  party  Whose 
Sndan^ln'*t^e8-  property  has  been  seriously  injured  by  a  trespass  or 
^osin/'^'of  ^hii  ^^^^^  *^^  '^  *^  much  entitled  to   recover  the  damages 
propertywidef-' -which  he  has  sustained,  as  if  the  injury  consisted   in 
judgment  which  the  non  performance  of  a  contract,  the  law  intends  that 
edj  to  tJttcSuurV  his  remedy  in  the  legal  forum  for  the  first  shall  be   as 
Co*urt**of*iai^  comjplete  and  effectual  as  for  the  last.    The  aid  of  the 
as  that  of  Uie  Chancellor  may  be  as  necessary  for  the  effectuation  of 
preseire  the  sub  the  legal  remedy  in  the  one  case  as  in  the  other,   and 
aT\aw'ftom*^  ^P^^  ^^e  Same  grounds.    And  as  the  exercise  of  the 
nntlf^th?  '^1  ancillary  jurisdiction  docs  not  necessarily  bring  the 
tion  of  right  is  question  of  legal  liability  before  the  Court  of  equity, 

setUed  atlaw—  ^    ,  ,  *  •       u  j  j  .l  r  ^i! 

Is  not  the  piin-  and  does  not  imply  or  depend  upon  the  power  of  the 
CM?  recognUed  Chancellor  to  ascertain  and  decree  the  demand  itself. 
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but  only  to  aid  the  legal  remedy  by  which  it  is  to  be  as-      CoTTRiLt 
certaiaed  and  adjudged,  the  fact  that  the  demand  arises    Moodt,  fto. 
out  of  a  trespass  for  which  h^  cannot  decree  compen-  in    LUiard  tb 
sation^does  not  of  itself  furnish  a  reason  for  his   non.  i67,  A^.^*    * 
Interference.    If  the  judgment  were   already  obtained, 
the  Chancellor  might  undoubtedly  interpose  to  subject 
the  defendants  property  to  its  satisfaction,  where  he  had 
idterposed  obstacles  to  the  legal  remedy. 

So  the  Chancellor  will  interpose  to  preserve  the  sub* 
ject  of  the  action  at  law  as  in  ejectment  or  detinue,  even 
before  judgment.  And  in  analogy  to  these  instanjces 
and  to  the  interposition  authorized  incases  of  contract, 
we  are  of  opinion  that  when  there  is  sufficient  proba- 
bility of  a  judgment  being  obtained,  the  Chancellor  may 
and  should  interpose  to  prevent  the  legal  remedy  from 
being  defeated  by  fraud. 

We  think  therefore,  that  the  Court  of  equity  had 
jurisdiction  to  grant  and  to  maintain  the  restraining  or- 
ders and  attachments  prayed  for  in  thi3  bill  until  the 
trial  of  the  action  of  trespass,  and  then  to  discharge 
them  or  apply  the  eifects  to  the  satisfaction  of  the  de- 
mand, according  to  the  result  of  that  trial. 

Wherefore  the  decree  is  reversed,  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer  to  the 
bill,  and  for  further  proceedings  consistent  with  this 
opinion. 

Woodson  for  appellant;  Adams  and  Harrison  for  ap- 
pellees. 
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/^"at   Assumpsit.  Rogers  V$  WiggS. 

Case  96  Appeal  prom  tub  Farjjklin  Circuit. 

Vendor  and    Vendee,    Landlord  and  tenant.    Rents. 
Assumpsit. 
January  9.  3uj)6B  Crbitsbaw  delirered  the  opinion  of  the  Court. 

On  the  12th  day  of  February,  1848,  Wiggs  sold  to 
Case  suied  and  Rogers  a  tract  of  land  in  the  county  of  Franklin^  and 
cUcSu  cSuru"*  gave  him  a  title  bond.  And,  on  the  24th  day  of  April, 
1849,  Rogers  brought  his  suit  in  chancery  against  Wiggs 
for  a  specific  execution,  if  Wiggs  could  make  a  good 
title,  and,  if  not,  for  a  rescision  of  the  contract.  At 
the  February  term,  1850,  of  the  Franklin  Circuit 
Court,  said  contract  was,  by  a  decree  of  said  Court, 
rescinded. 

In  that  suit  in  chancery,  Wiggs  failed  to  set  up  any 
claim  for  rents;  and,  on  the  15th  day  of  April,  1851, 
he  instituted  this  action  of  assumpsit  against  Rogers 
for  use  and  occupation.  The  general  issue  was  plead- 
ed with  leaviB  ta  either  party  to  give  m  evidence  any 
special  matter.  The  jury  found  a  special  verdict,  and 
the  Court,  being  of  opinion  that  the  law  was  for  .the 
plaintiff,  gave  judgment  for  him  for  the  amount  of  rents 
ascertained  by  the  verdict  of  the  jury. 

It  Is  now  contended  that  the  Court  erred  in  render- 
ing judgment  for  the  plaintiff;  that  the  judgment  ought 
to  have  been  for  the  defendant;  that  the  plaintiff  ought 
to  have  set  up  his  claim  for  rents  in  the  suit  in  chance- 
ry, brought  for  a  rescision  of  the  contract,  and  that, 
not  having  done  so,  he  is  barred  from  any  other  pro- 
ceeding to  recover  rents. 

There  is  no  doubt  that  the  plaintiff  ought  to  have 
chaacery**^  *S  sct  upany  claim  which  he  had  for  rents,  in  the  suit  in 
dSTloVa'rescial  chancery,  where  the  defendant,  if  he  had  any  claim  for 
ian  of  the  con-  improvements,  could  have  set  them  off  against    the 
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rents,  nnd  a  complete  equitable  adjustment  of  the 
rents  and  Improvements  could  have  been  made.  The 
rents  and  improvements  ^^ere  an  equitable  incident  to 
the  suit  for  rescision,  peculiarly  appropriate  to  the  suit 
in  chancery,  and  not  having  been  adjusted  in  that  suit, 
we  are  of  opinion  that  a  Court  of  hw  does  not  afford 
a  remedy  to  recover  either. 

An  action  of  assumpsit  for  use  and  occupation  cannot 
be  maintained,  where  thu  relation  of  landlord  and  ten- 
ant  has  not  subsisted ;  and  not  even  then,  9t  common 
law,  except  upon  an  express  promise,  made  at  the  time 
of  the  demise.  This  rule,  however,  has  been  relaxed. 
by  our  Court,  so  far  as  to  permit  a  recovery  in  this  ac- 
tion by  the  landlord  against  his  tenant  upon  an  implied 
assumpsit.  But,  still,  the  action  cannot  be  sustained 
unless  the  relation  of  landlord  and  tenant  has  existed. 

In  the  cases  of  SmitA  vs  Stewart^  {(tk  JohnserCs  Rep.^ 
46,)  and  of  Banckraft  vs  Wardtoell,  {\2th  Johnson^ s 
Rep.^  491,)  this  principle  is  recognized,  and  laid  down 
as  the  law,  and  it  is  there  decided,  that  where  a  man 
enters  as  a  purchaser^  no  such  relation  of  landlord  and 
tenant  exists  as  will  authorize  the  action  of  assumpsit 
for  use  and  occupation.  In  the  case  of  Smith  vs  Steto- 
arti  supra,  the  Court  say:  ''Here  the  defendant  did  not 
enter  under  such  a  relation,  (that  is,  as  tenant  to  the 
plaintiff,)  but  under  a  contract  for  a  deed. 

And,  in  the  case  of  Bancroft  vs  WardwelU  supra, 
they  say:  "If  the  defendant  could  be  considered  as 
holding  at  all,  under,  or  hy  permission  of  the  plaintiffs, 
it  was  as  a  purchaser,  and  not  as  a  tennnt.  Such  hold- 
ing is  not  enough  to  maintain  this  action,  according  to 
to  the  decision  of  the  Court  in  the  case  of  Smith  vs 
Stewart:' 

When  a  man  holds  and  cultivates  land  as  a  purcha- 
ser, he  holds  and  cultivates  it  as  his  own,  and  not  as  the 
land  of  his  vendor,  and  the  law  does  not  imply  a  prom- 
ise to  pay  rent.  And,  when  the  Chancellor,  upon  a 
rescision  of  a  contract  for  the  sale  and  purchase  of  land 
directs  an  account  to  be  taken  of  rents  and  improve^ 
Vefc  XII.  64 
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tract  of  pur- 
chise,  if  rendor 
has  any  claim 
forrenta,  itmnst 
be  aet  up  in  that 
suit,  he  wiJI  not 
be  pe  I  mi  I  ted  af- 
ter the  deeree  of 
reaci^fon  to  sue 
at  law  for  rent 
accruing  during 
the  occupancy 
of  vendee. 


AsBumpait  for 
UMe  an  occupa* 
lion  doea  not  lie 
imleaa  the  rela- 
tion of  landlord 
and  tenant  has 
existed,  and  not 
then  except  up- 
on express  or 
implied  "promise 
ion  made  at  the 
time  of  the  de- 
mise, or  an  im- 
plied promise. 

A  Tendee  enter- 
ing into  posseaa. 
ion  under  his 
purchase,  is  not 
auch  tenant 
as  is  liable  in 
aasumpsit  for 
use  and  ocenpa- 
tion:(5a«6./An. 
Rep,,  46,  13  lb. 
49. 
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8mitb. 

M 

Fotsi'i  adm'r 


meats,  it  is  not  upon  the  principle  of  an  implied  promise 
from  one  of  the  parties  to  the  other,  to  pay  for  rents  or 
improvements,  but  upon  a  principle  of  equity  that 
neither  party  shall  be  enriched  at  the  loss  of  the  other, 
and  that  the  parties  should  be  placed  as  near  as  may 
be  in  statu  quo. 

The  plaintifi*  failed  at  the  proper  time,  and  in  the 
proper  forum,  to  insist  upon  his  claim  for  rents.  And 
he  has  now,  in  our  opinion,  applied  to  a  tribunal  that 
cannot,  according  to  settled  principles,  afford  him  re- 
lief. 

Wherefore  the  judgment  is  reversed,  and  the  cause 
I'emanded,  with  directions  that  the  judgment  be  set 
aside,  and  that  judgment  be  rendered  for  the  defend- 
ant. 

Lindsty  for  appellant;  Gates  and  Brown  for  appel- 
lee. 
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Om.  Pbtiton 
Casein. 

January  13. 
Cue  vtated. 


Brannin   &  Smith  vs   Forees  adm'rs. 

Appeal  prom  the  Henry  Circiut. 

Evidence,      Verdict.    Shop  Books, 
Chief  Justicx  Sihpsou  delivered  the  opinion  of  the  Court 

Tins  was  an  ordinary  proceeding  by  petition,  against 
Brannin  and  Smith  as  the  surviving  partners  of  Smith 
&  Co.*  on  a  note  for  $517  44,  executed  in  the  name 
of  the  firm,  to  John  P.  Force,  and  payable  on  the  8th 
day  of  June,  1839. 

The  defendants  answered,  and  averred  that  the  whole 
of  the  debt  sued  for,  except  eight  or  ten  dollars,  had 
been  paid,  and  no  more  of  k  remained  due. 
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A  jury  having  been  sworn  to  tr>'  the  issue,  returned    Bikjamiii  dc 
a  verdict  in  v^hich  they  found  for  the  plaintiffs,  the  "i*" 

debt  in  the  petition  mentioned,  and  one  cent  in  dam-  Fo»««'g  ^d^m. 
ages. 

A  motion  for  a  new  trial,  and  also  in  arrest  of  judg- 
ment, having  been  overruled,  the  defendants  -have  ap- 
pealed to  this  Court. 

The  propriety  of  granting  or  refusing  a  new  trial, 
depended  exclusively  upon  the  correctness  of  the  de- 
cision of  the  Court  in  excluding  from  the  consideration 
of  the  jury,  certain  proof  made  by  the  defendants, 
in  support  of  the  defense  contained  in  their  answer. 

The  testimony  thus  excluded  was  as  follows:  That 
Thomas  Smith,  who  was  a  member  of  the  iSrm  at  the 
time  the  note  sued  on  was  executed,  but  who  had  since 
died,  acted  as  clerk  for  the  firm.  That  the  entries  in 
the  books  of  the  firm,  showed  the  execution  of  the 
note  to  Foree,  and  the  subsequent  payment  of  the 
whole  amount  of  it,  except  ten  dollars  or  thereabouts. 
These  entries  were  in  the  hand-writing  of  Smith,  and 
the  books  in  which  they  were  contained  were  the  regu- 
lar account  books  of  the  firm.  The  witness  who  prov- 
ed these  facts,  also  testified  that  he  had  been  the  acting 
clerk  in  the  house  of  Smith  &  Co.,  until  within  a  short 
time  before  the  execution  of  the  note  to  Foree  that  af- 
ter the  partner  Smith  commenced  acting  as  clerk,  he 
was  frequently  absent  frbm  home,  and  the  witness  who 
was  still  in  the  store,  on  such  occasions  assisted  in  at- 
tending to  the  business.  He  also  proved  that  there  were 
other  entries  in  the  books,  both  bofore  and  after  the 
entries  in  relation  to  this  note,  evidencing  other  busi- 
ness transactions  between  the  parties,  but  not  referring 
to  the  note  sued  upon ;  and  that  he  (had,  after  he 
ceased  to  be  clerk,  examined  the  books  of  the  firm 
almost  every  day,  and  so  far  as  his  knowledge  extended 
they  were  correctly  kept.  From  the  fact  that  the  en- 
tries relied  upon  to  show  the  payment  of  the  debt, 
werp  made  regularly  in  the  books  of  the  firm,  and 
iwere  in  the  hand-writing  of  the  said  Thomas  Smith, 
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Bbannmw  &  deceased,  he  had  no  doubt  the  entries  were  correct  and 
"'tJ**'  in  accordance  with  the  fact.  The  books  and  the  en- 
FoRiB*iAD*na»  |,/|gg  referred  to  were  present,  and  offered  as  evidence. 
Entries  made  in  shop  bt)oks,  are  in  some  cases  held 
Rntriesmade  in  to  be  admissible  as  evidence  of  the  sale  and  delivery  of 
by^'^iaiaicrwicd  goods  therein  charged,  the  entry  having  been  made  by 
Kom©  wM^bcea  *^  disinterested  clerk,  in  books  kept  for  the  purpose, 
held  to  be  com-  \^here  the  nature  of  the  subject  is  sucli  as  not  to  render 

peient  evidence  •* 

for  the  nhop  own  better  evidence  attainable. 

nitare^  of  the       This  doctrine  has,  in  some  cases,  been  extended  to 

wronder^beitcr  ^^^^ies  made  by  the  party  himself,  in  his  own  shop 

©▼idcnce    unat-  books,  but  such  evidence  beinsc  furnished  by  the  act  of 

tamable.  And  jn  ° 

Bome  cases  has  the  pai*ty  himself,  is  received  with  greater  caution. 

entHM  niNde  bv       To  lender  such  entries  admissible  as  evidence,  the 

ihouSi  ^lu* c  h  ^^^^  '""5^  appear  to  contain  a  register  of  the  daily 

proof  should  be  business  of  the  party,  and  to  have  been  honestly  and 

made  with  ^reat   /.  .  ,      ,  ,     •  i  •      i  . 

caution,  and  nev  lairiy  kept ;  and  the  person  who  made  the  entries  must 

paymenrcTf  any  swear  that  the  articles  charged  were  actually  sold  and 

due*  a    Yeati  delivered,  that  the  entries  are  the  original  ones,  and 

^7.'    4  Mas9,  were  made  at  or  about  the  time  of  the  transactions, 

^^'      '  and  that  the  sums  charged  and  claimed  have  not  been 

paid.    (I    Vol.    Gh^eenleaf  on  evidence.    Sec   118  and 

noie  1.) 

Evidehce  of  this  description  is  admitted  upon  the 
prmcipleof  *'  moral  necessity."  It  is  received  upon  the 
presumption,  that  unless  it  be  admitted  there  will  be  a 
total  failure  of  proof,  and  that  injustice  will  conse* 
quently  result.  It  is,  however,  but  secondary  evidence, 
and  that  of  the  lowest  grade.  The  principle  upon 
which  it  is  rendered  admissible  is  therefore  limited  in 
its  operation  to  that  character  of  dealing,  to  which  the 
law  has  prima  facia  ascribed  a  destitution  of  the  ordi* 
nary  means  of  proof,  viz ;  the  daily  sale  and  barter  of 
merchandize  and  other  commodities,  the  performance 
.  of  services  and  letting  of  articles  to  hire,  and  probably 
;  the  payment,  from  time  to  time,  of  money  placed  on  de» 
posit— circumstances  so  freqijent  in  succession,  and  gen* 
erally  so  trivial  in  their  individual  amount,  that  the  pro* 
curement  of  formal  proofs  cannot  be  expected,  and  would 
not  compensate  for  the  time  necessary  for  the  purpose. 
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If  the  competency  of  the  proof  in  this  cose  be  tested     Brarnin  di 
by  the  subject  matter,  the  entries  in  the  books  and  the  *'^^ 

evidence  in  relation  thereto  were  properly  rejected.   It  yo«"'>  ^p'bi. 
was  not  the  sale  of  merchandize,  or  the  performance  of      ^^  entry  by  a 

,  -  •  .      1  I  .  merchant    made 

services,  or  the  use  of  property  hired  and  returned,  or  b^him»eifofthe 
the  payment  from  time  to  time  of  money  on  deposit,  but  Md°the  pftyinent 
the  payment  of  an  outsanding  debt,  evidenced  by  a  note  d'^',J,^'heid'  ^to 
in  writing ;  a  payment  on  which  should  be  established,   ^e.  incompet^it 
according  to  the  usual  course  of  dealing,  either  by  a  pnrtner  in  a  puit 
written  receipt  endorsed  upon  the  note,  or  taken  upon  .howpo^y^iu.'*' 
a  separate  paper.    In  those  States  where  this  character 
of  testimony  is  deemed  competent  for  any  purpose,  it 
is  not  deemed  sufficient  to  prove  the  payment  of  money. 
Decoign   vs.  Schreppelj  1.    {Yeates  347.)    Prince  vs. 
Smithf  4.   (Mas.  Reports   4S5.)    Juniatta  Bank  vs. 
Brawn,  5.  (Serg.  4*  Rawle  231.) 

The  proof  In  this  case  also  lacked  an  essential  ingre- 
dient, which  seems  to  be  absolutely  indispensible  to 
render  it  competent.  It  was  not  accompanied  by  the 
oath  of  the  party  who  made  the  entries,  nor  by  the  oath 
of  any  person  who  knew  the  entries  to  be  eorrect.  But 
if  this  had  been  done,  it  related  to  a  subject  matter, 
about  which  the  entries  in  the  books  were  not  admissi- 
ble, and  it  was  proper  to  exclude  them.  How  far  the 
doctrine  upon  this  branch  of  the  law  of  evidence  may 
be  applicable,  or  whether  it  will  be  regarded  as  extend- 
ing to  a  case  of  any  kind  in  this  State,  is  not  now  de- 
cided, but  is  left  open  until  the  question  shall  arise. 

The  motion  in  arrest  of  judgment  was  based  on  the  ^  ?«Tdiet  luder 
provisions  in  the  code  of  practice,  which  requires  the  tiea,  (sec  ^m 
jury  in  their  verdict,  when  either  party  is  entitled  to  dabtm  Slyt^. 
recover  money  of  the  adverse  party,  to  assess  the  f^^  I^SSSjy 
amount  of  recovery,  (Sec  371,)  and  which  directs  the  certain. 
clerk  tp  enter  the  judgment  in  conformity  to  the  ver> 
diet    (Sec  432.) 

Tlie  verdict  found  for  the  plaintiff  the  debt  in  the  pe- 
tilaoB  mentioned.  The  jury  subtantially  assessed  the 
amount  of  the  recovery  in  the  verdict.  The  amouiktis 
rendered  sufficiently  certain  by  the  record.    The  judg- 
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ScoTT't  Hviii  rnent  for  the  debt  and  interest  is  in  conformity  to  the 
RiifiiKDT*!     verdict.    The  debt  in  the  petition  mentioned  carried 

«x'Q«'        Interest  as  a  matter  of  law,  and  the  verdict  for  the  debt 

was  in  law  a  verdict  for  the  interest  also.    The  motion 
in  arrest  of  judgment  was  therefore  properly  overruled! 
Wherefore  the  judgment  is  affirmed. 
Reed  for  appellants;  Nuttall (or  appellees. 


L^bmSlU 
,fl08  131 


Chancbrt. 


Case  98. 


January  15 


Cam  sUtad. 


Scott  s  heirs  vs  Kennedy's  ex'or.,  &c. 

Error  to  the  Madison  Cocnty  Court. 

Settlement  of  administrator's  accounts.    Notice.     Writs 
of  Error. 

JvDOB  Mahbhall  delWered  the  opioioa  of  the  Court 

At  the  May  term»  1849,  of  the  Madison  Cotinty 
Court,  the  commissioners  of  accounts  returned  a  settle- 
ment of  the  accounts  of  M.  M.  Kennedy  as  adminis- 
trmtor  of  James  Scott,  dec*d.,  which  was  ordered  to 
lie  over  until  the  next  Court  for  exceptions.  At  the 
June  term  of  the  Court,  the  record  states  that  the  set- 
tlement having  laid  over  one  Court  for  exceptions^  and 
none  having  been  filed,  **  was  examined  and  confirmed 
by  the  Court  and  ordered  to  be  recorded,"  In  Sep- 
tember, 1851,  a  writ  of  error  was  issued  in  the  name 
of  the  heirs  and  widow  of  James  Scott,  against  the 
executrix  of  M.  M.  Kennedy,  for  the  reversal  of  the 
order  confirming  the  settlement  and  ordering  it  to  be 
recorded.  Various  errors  are  assigned  in  the  settle- 
ment. It  is  also  assigned  for  error  that  the  plaintiff'^ 
in  error  had  no  notice  of  the  time  and  place  of  making 
the  settlement,  which,  if  the  writ  of  error  be  sustaio- 
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able,  and  if  the  alleged  fact  be  true  and  be  a  ground  of  Scott'^  rbus 
reversal,  would  preclude  the  necessity  of  considering     Kxnicidt*b 
the  other  errors  assigned.  *^  "*' 

The  6th  section  of  the  act  of  1S34,  under  which  the 
commissioners  have  their  authority,  provides  that  when 
the  executor  or  administrator  shall  apply  to  have  his 
accounts  stated  and  settled,  the  commissioners  shall 
cause  the  heir  devisee  or  distributee,  his  or  her  guar- 
dian, if  resident  in  the  county  to  be  summoned  to  at- 
tend the  settlement.    And  it  is  abo  provided  by  the  4th 
section  that  the  settlement  shall  lie  over  for  at  least  one 
term,  for  exception,  and  that  if  the  Court  shall  approve 
the  report  or  overrule  the  exceptions  to  it,  it  shall  be  or- 
dered to  be  recorded,  and  be  deemedprimafizcie  evidence 
of  the  facts  stated  in  it.  We  think  it  clear  that  the  stat- 
ute intended  to  provide  a  mode  of  settlement  in  which  ^ 
the  parties  interested,  should  in  general  have  an  oppor- 
tunity of  questioning  and  investigating  the  matters  in- 
volved, so  that  the  settlement  might  be  the  better  enti- 
tled to  the  character  ofpHma  facie  evidence.    For  this 
purpose  the  commissioners  are  directed  to  give  notice  , 
&C.,  and  their  report  when  made  is  to  lie  over  for  ex- 
ceptions.   But  the  fact  tliat  notice  is  dispensed  with,  if 
the  heir,  &c.,  reside  out  of  the  county  shows  that  the 
effect  of  the  settlement  as  evidence  does  not  depend  en^ 
tlrely  upon  the  fact  of  notice.    And  the  direction  that 
the  reportshall  lie  over  for  exceptions  for  at  least  one 
term,  is  undoubtedly  one  of  the  means  provided  forgiv- 
ing an  opportunity  of  contesting  it  to  those  who  may 
be  interested  in  doing  so.    To  parties  residing  in  anoth- 
er county,  no  other  means  of  knowledge  or  of  contest 
are  secured  by  the    statute,  but  such  as    may  arise 
from  the  notoriety  of  the  proceedings  of  the  County 
Court,  and  from  the  attention  with  which  those  who 
are  interested  in  the  management  and  settlement  of  es- 
tates may  be  presumed  to  regard  the  proceedings  upon 
that  subject.    A  settlement  wholly  ea^partCf  is  of  course 
entitled  to  less  weight  and  may  be  more  easily  over- 
thrown,  than  one  made  upon  due  notice  to  all  concern- 
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8oott'«  HBII9  cd,  and  >^hich  has  been  subjected  to  the  vigilance  of 
KivifBDT's      parties  opposed   in  interest.    But  in  the  absence  of 
"'^**        fraud  or  unfair  intention,  the  want  of  notice  to  a   resi- 
dent of  the  county  is  no  more  calculated  to  detract  from 
the  weight  of  the  settlement  as  evidence,  than  the 
want  of  notice  to  a  non-resident  of  the  county.     And 
although  it  is  certainly  the  duty  of  the  commissioners 
to  notify  the  resident  party  the  statute  does  not  make 
their  power  to  state  and  settle  and  report  the  accounts 
depend  upon  the  exact  performance  of  this  duty.  Sup- 
pose,  the  omission  to  cause  the  party  to  be  notified, 
proceeds  from  ignorance  of  the  commissioners  as  to 
their  own  duty,  or  from  mere  inadvertence,  or  from  ig- 
norance  or  mistake,  as  to  the  residence  of  the  party ; 
undoubtedly   the  County  Court  would   remedy    the 
omission  if  apprised  of  it,  but  the  report  might  still  be 
acted  on,  and  finally  confirmed  and  recorded ;  and  so 
it  might  be,  if  the  Court  should  proceed  in  ignorance 
of  the  fact  that  any  duty  had  been  omitted,  and  con- 
firm the  report  at  the  second  term  without  notice  or 
appearance. 
The  commissioners  are  permanent  officers  chosen  for 
rectln/^Countr  ^^^  purpose  of  Staling  and  settling  the  accounts  of  ex- 
Court    commit-  ecutors,  &c.,  and  sworn  to  perform  their  duties.    The 
aoiiee    to    the  requisition  that  they  shall  cause  the  heir,  &c.,  to  be  no- 
cr[n*eitate8**of  ^"^^^  '^  resident  in  the  county,  is  in  our  opinion  direc- 
tiementa  ^L'hnt  ^^^^  ^^  them,  and  although  a  compliance  is  essential  to 
director/  to  the  the  correct  exercise  of  their  powers,  it  is  not  essential 
and  does  not  ren-  to  their  existence  and  although  the  omission  of  the  no- 
raiSJrYtSSui^no  t»c®  "^*'^y  ^^^^^  **^®  credence  due  to  their  acts  In  the 
^cordi***' to  ^tbe   P*^^'^*^"'**'  ^*^®»  '^  ^^^^  ^^*»  therefore,  make  void  a  set- 
etatate  will  be  tiement  regular  in  other  respects,  made  upon  vouchers 
tij'diaproTed?*  and  Other  evidence  accompanying   it   to  the  County 
Court  and  there  confirmed,  after  lying  over  as  directed 
by  law.    The  statute  neither  makes  an  expaite  settle- 
ment void,  nor  deprives  it  of  all  credence.    And  being 
made  by  sworn  commissioners  acting  for  the  public  and 
within  the  scope  of  their  powers,  it  is  under  the  statute 
and  on  general  principles,  and  by  common  usage  appli- 
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cable  to  such  cases  enlitlcrl  prima  facie  tocredeDce»  so  Sc«tt'»  meiib 
far  as  it  accords  with  the  evidence  on  which  it  professes     KKNuiuT't 
to  be  founded,  although   that  evidence  may  have  been         ***"'*' 
received  ea:  parte,  and  with  no  other  scrutiny  than  that^ 
which  the  commissioners  must  be  presumed   to  have 
applied  to  it. 

But  although  the  statute  requires  the  commissioners 
to  cause  the  heir,  &:c.,  to  be  notified,  if  resident  in  the 
county,  it  does  not  require  that  they  should  state  in 
their  report  either  that  the  notice  was  given,  or  a  reason 
why  it  was  not  given.  The  assignment  of  error  al- 
leges as  a  fact  that  the  plaintiff  in  error  had  no  notice, 
&c.  But  there  is  no  other  evidence  of  the  fact,  except 
in  the  failure  of  the  commissioners  to  state  in  their  re- 
port that  notice  was  given,  or  that  the  heirs  did  not  re- 
side in  the  county;  and  before  it  can  be  assumed  that 
the  commissioners  have  been  guilty  of  a  breach  of  duty, 
with  respect  to  giving  notice,  it  must  be  assumed^  from 
their  silence  on  the  subject,  not  only  that  they  did  not 
give  it,  but  also  that  the  plaintiff  in  error  resided  In  the 
county,  which  is  not  even  alleged.  That  is,  we  are  to  as- 
sume from  their  omission  to  state  what  they  are  notre* 
quired  to  state,  that  they  omitted  to  do  what  they  were 
expressly  required  to  do.  And  as  there  can  be  no  proof 
upon  the  subject  in  this  Court,  this  assumption  founded 
upon  the  silence  of  the  report,  if  it  be  made  a  ground  of 
reversal,  is  in  effect  conclusive,  and  deprives  the  exec- 
utor or  administrator  of  the  benefit  of  the  settle- 
ment, though  it  must  be  admitted  that  notwithstanding 
the  omission  of  the  commissioners  to  say  anything  on 
the  subject,  notice  may  have  been  given,  or  the  fact  may 
have  existed  which  dispensed  with  it,  or  the  parties  in 
interest  may  In  fact  have  had  knowledge  of  the  return  of 
the  settlement,  or  may  have  been  actually  in  Court. 
But  if  there  is  to  be  no  presumption  in  favor  of  the 
commissioners  that  they  have  performed  a  plain  <)uty, 
it  is  to  be  recollected  that  they  make  their  report  to  a 
tribunal  which  has  general  jurisdiction  over  the  sub- 
ject, and  for  which  they  have  acted  in  slating  and  set- 
VoL.  XII.  65 
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ScoTT'a  HKIR8    tling  tlic  accouDts.    If  the  omission  to  say  anything 
Kenhboy's     about  notice  in  the  report  is  to  be  taken  here  as  evi- 
>Ex*oB.         dence   that  there  was  neither  notice    nor  a  proper 
ground  for  dispensing  with  it,  we  should  presunoe  that 
it  is  so  regarded  in  the  County  Court,  and  that  such  a 
report  would  not  be  confirmed,  unless  the  Court  were 
satisfied  that  the  requisition  of  the  statute  had  been  com- 
plied with,  or  unless  the  parties  entitled  to  notice  should 
appear,  and  the  object  of  the  statute  be  thus  accom- 
plished.   It  should  be  presumed  that  if  the  Court  were 
satisfied   that   there  .was  no  notice    when   it   should 
have  been  given,  it  would  cither  recommit  the  report, 
or  cause  the  parties  interested  to  be  notified  of  its  hav- 
ing been  made,  and  allow  them  ample  opportunity  for 
investigation  and  exception.    If  the  omission  to  say 
anything  on  the  subject  is  not  regarded  in  the  County 
Court  as  evidence  that  notice  has  not  been  given  when 
it  should  have  been,  this  would  tend  to  prove  that  such 
omission  is  common,  and  therefore  should  not  authorize 
the   negative  presumptions  attempted  to  be  deduced 
from  it,  and  consequently  should  not  authorize  a  re- 
versal here.    The  record  states  that  the  settlement  was 
exaniined  by  the  Court;  if  so,  its  information  tends  to 
show  that  it  was  in  the  usual  form,  and  the  inference 
is  that  the  Court  either  acted  upon  the  presumption 
that  the  commissions  had  done  their  duty  with  respect 
to  notice,  or  that  it  was  satisfied  of  the  fact  by  an  oral 
response  from  them.     And  as  the  jurisdiction  of  the 
Court  over  the  settlement  and  its  confirmation  did  not 
depend  upon  the  fact  of  notice,  or  of  an  excuse  for  not 
giving  it,  the  failure  to  state  upon  its  record  that  either 
had  been  proved  before  it,  is  not  fatal  to  the  proceed- 
ing, and  does  not  even  furnish  ground  for  the  assump- 
tion that  no  such  proof  was  made.    Besides,  the  Court 
may,  in*  this  case,  have  known  that  the  heirs  did  not 
reside  in  the  county,  or  may  have  supposed  such  to 
have  been  the  fact ;  and  the  contrary  is  not  alleged, 
and  if  it  were,  it  could  not  be  proved  in  this  Court. 
And  even  if  the  silence  of  the  report  should  authorize 
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the  assumption  that  no  notice  was  in  fact  given,  wc 
do  not  admit  that  it  authorizes  the  further  assumption 
that  the  heirs  resided  in  the  county,  and  were  entitled 
to  notice.  For,  as  .already  said,  the  power  of  the  com- 
missioners to  make  and  report  the  settlement,  and  the 
power  of  the  Court  to  act  upon  it,  did  not  depend  upon 
the  fact  of  notice,  or  upon  the  existence  of  such  facts 
as  dispensed  with  it.  And  as  the  commissioner  might 
omit  to  give  notice  in  a  certain  state  of  facts,  or  rather, 
as  they  were  required  to  give  it  only  in  a  certain  state 
of  facts,  if  it  were  absolutely  certain,  or  were  expressly 
stated  that  they  did  not  give  it,  the  presumption  should 
rather  be,  that  the  facts  which  requried  it  did  not,  than 
that  they  did  exist.. 

Notwithstanding  these  considerations,  we  arc  of 
opinion  thwt  the  report  of  the  settlement,,  in  all  cases, 
should  state  either  that  notice  had  been  given,  or  the 
reason  why  it  was  not  given.  Bui  the  question  here 
IS,  whether  the  order  of  the  county  court  ought  to  be 
reversed,  because  the  report  of  the  settlement  makes 
no  such  statement.  As  a  mere  error  in  the  forip  of  the 
report,  the  omission  is  certainly  no  ground  of  re- 
versal, and  it  is  not  even  assigned  as  such.  And  for  the 
reasons  already  given,  we  think  it  should  not  be  regard- 
ed in  this  Court  as  conclusive  proof  that  notice  was 
improperly  withheld,  even  if  that  fact  should  be  deem- 
ed a  ground  of  reversal. 

But  we  are  of  opinion  that  the  order  of  the  County 
Court  confirming  a  settlement,  without  exceptions,  in 
a  case  in  which  it  has  jurisdiction  is  not  such  a  final 
judgment  or  order  as  is  the  proper  subject  of  a  writ  of 
error,  or  of  revision  and  reversal  by  this  Court  on  any 
ground.  Because,  1st,  theie  is  in  such  a  case,  no  ju- 
dicial contest,  and  no  judicial  decision,  but  the  order  of 
confirmation  partakes  rather  of  the  character  of  a  min- 
isterial than  of  a  judicial  act.  2d.  There  is  no  final 
adjudication  or  determination  in  favor  of  one  person, 
or  against  another,  or  upon  any  question  of  property 
cr  of  personal  rights.    3d.  The  settlement  and  its  con- 
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It  13  proper  that 
all  reports  by 
county  commis- 
sioners of  the 
settlement  of  es- 
tates should 
show  that  notice 
was  given  or  the 
reason  why^  it 
was  not,. 


An  order  of  the 
county  court  con 
firming  the  re- 
port of  commis- 
sioners of  the- 
settlement  of  an 
eatate  with  an 
administrator  or 
executor  is  not 
such  a  final  judg 
ment  or  order  as 
is  the  proper 
subject  of  a  writ 
of  error  to  the 
court  of  appeals. 
It  is  only  prima 
facie. 
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ScoTT*«  nsiRf  firmalion  are  not  conclusive  either  upon  the  parlies  who 
Kkmnkiiys  fnay  have  been  interested  in  opposing  them,  orupon  the 
J^*^"l  _  the  Court  itself,  which  may  order  another  settlement  in 
which  errors  in  the  first  may  be  corrected,  4th,  They  are 
not  conclusive  in  any  other  Court,  but  are  only  prima 
facie  evidence,  subject  to  bo  surcharged  and  falsified, 
and  they  operate  rather  as  means  of  preserting  evi- 
dence, to  the  preservation  of  which  executors  and  other 
fiduciaries  are  entitled,  than  as  judgments.  And  being 
made  by  sworn  officers  under  the  supervision  of  a  Court, 
ihey  ought  to  have,  and  have  always  had  the  efiecc  of 
prima  facie  evidence,  whether  made  ex  parte  or  not. 
And  3th,  while  the  application  to  them  by  this  Court 
of  the  ordinary  tests  to  which  final  judgment:}  are 
brought  for  affirmance  or  reversal,  might  produce  great 
mischief  by  subjecting  to  reversal  many  fair  settle- 
ments made  upon  actual  notice,  after  the  fiduciaries 
and  their  witnesses  are  dead,  there  is  a  safe,  eflectual, 
and  well-known  remedy,  by  bill  In  chancery,  by  w  hich 
such  settlements  may  be  not  only  questioned  upon 
their  merits,  with  full  opportunity  to  each  party  of 
adding  proof,  but  the  degree  of  credence  to  which 
they  are  entitled,  so  far  as  it  depends  upon  notice  or 
the  want  of  it,  may  be  fairly  determined  upon  allega- 
tion and  proof.  The  fact  that  in  the  many  years  during 
which  the  system  of  County  Court  settlements  has 
been  in  operation  with  the  effect  of  making  \\\^m  prima 
facie  evidence,  there  has  been,  so  far  as  we  know,  no 
single  instance  of  a  writ  of  error  being  sustained  or 
prosecuted  for  the  reversal  of  any  one  of  them  is  strong 
evidence  that  such  remedy  has  always  been  consid- 
ered as  we  now  consider  it,  to  be  inappropriate,  and 
not  allowable. 

We  only  add,  that  if  this  order  were  reversed,  and 
there  were  another  settlement  in  the  County  Court,  the 
heirst  would  not  thereby  obtain  final  redress,  but  would 
probably  still  have  to  seek  it  by  a  bill  in  chancer^-, 
which  is  now  open  to  them  with  the  same  effect,  and 
with  full  right  of  surcharging  and  falsifying  or  correct- 
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inji  the  setUcnieat,  which,  so  far  as  it  is  erroncoiH        Fmos 
upon  its  face  in  point   of  law,  may  be  clone  more  et-      Hallowcii. 
fectually  in  a  suit  in  equity  than  by  writ  of  error,        _^^*^  . 
which  would  probably  be  followed  by  such  suit,  and  so  far 
as  its  errors  depend  upon  matters  of  fact,  or  extrin:$ic 
evidence  can  be  finally  disposed  of   better  in    a  suit 
in  chancery,  than  either  here  or  in  the  County  Court. 

Judge  Ilisc  does  not  concur  in  the  foregoing  rea:;on- 
ing  and  conclusions. 

Wherefore,  by  order  of  a  majority  of  the  Court,  the 
writ  of  error  is  dismissed. 

JBicr/on  for  plaintifl'^s;  Turner  for  defendants. 


Field  s  heirs  vs  Hallowell  &.  Co.  CitAnccsr, 

Eeror  to  tub  BoylrCiecvit.  iss^lai* 

Devises,     WiBs.    Remainders^  vested  and  contingent* 
Judge  CBEtvsHAwdelivtrcd  the  opinion  of  the  Court.  January  16. 

Tnis  suit  was  Instituted  by  Hallowell  &  Co.,  against 
Henry  Fields,  jr.,  and  others,  to  subject  an  interest  decree'  Vf  ule 
which  it  is  alleged  that  Henry  Fields,  jr.,  owns  in  a  Circuit  Coun. 
tract  of  land  in  the  county  of  Boyle,  to  satisfy  a  claim 
held  by  them  against  said  Fields  and  Owen  T.  Bledsoe, 
exceeding  the  sum  of  $'2000.  It  is  alleged  that  Fields 
and  Bledsoe  are  non  residents  and  insolvent. 

The  interest,  if  any,  which  Henry  Fields,  jr.,  has  in 
the  land,  is  derived  from  the  will  of  his  father,  Henry 
Fields  sr. 

The  second  clause  of  the  will  devises  the  land  in 
controversy,  and  some  slaves  and  personal  property,  to 
the  wife  of  the  testator  during   her  natural  life.    He 
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FiKLDs  then  proceeds  to  say  iq  the  third  clause:  "My  will  and 
Hallowbll  desire  is,  that  my  executors  hereinafter  named,  shall,  as 
^^Q*  soon  as  convenient  after  my  decease,  proceed  to  make 
sale  of  the  balance  of  my  estate,  real,  personal,  and 
mixed  to  tho  highest  bidder — the  land  to  be  sold  on 
credits  of  one  and  two  years,  and  the  balance  of  my 
estate  on  a  cnerlit  of  one  year,  and  the  proceeds  to  be 
equally  divided  among  my  children,"  requiring  certain 
advancements  made  to  some  of  his  children,  to  be  a(;« 
ccHinted  for  in  the  distribution. 

The  sixth  clause  is  as  follows:  "At  the  death  of  my 
wife,  I  wish  the  estate  herein  devised  to  her  to  be  sold 
and  disposed  of  among  my  children,  in  the  same  marr- 
ner  that  is  herein  directed,  in  relation  to  my  other  pro- 
perty." 

It  is  agreed  by  the  parties,  that  Henry  Fields  jr.» 
died  in  Missouri,  on  the  2Sth  day  of  February,  1S49» 
leaving  a  widow,  but  no  children;  that  he  made  a  will 
devising  all  his  estate  to  his  widow;  that  Henry  Fields 
sr.,  his  father,  died  before  him ;  that  Susan  Fields,  the 
widow  of  Heury  Fields  sr.,  the  tenant  for  life  of  the 
land  in  controverey,  is  still  living ;  that  the  persons 
named  are  the  children  and  grand  children  of  Henry 
Fields  sr.;  that  the  tenant  for  life  is  still  in  the  enjoy- 
ment of  the  land;  and  that  Henry  Fields  jr.,  never 
was  possessed  in  fact  in  his  lifetime  of  any  portion  of 
the  land,  and  that  the  attachment  prayed  for  by  com- 
plainants in  their  bill  was  issued  and  levied  upon  the 
land  before  the  death  of  Henry  Fields  jr., 

The  Circuit  Court,  being  of  opinion  that  the  interest 
of  Henry  Fields,  jr.,  under  his  fathers'  will  was  vested, 
and  not  contingent,  subjected  it  to  sale  to  satisfy  the 
demands  of  the  complainants.  And,  whether  this 
opinion  of  the  Court  below  be  correct,  or  not,  is  the 
only  question  which  we  are  called  upon  to  decide. 

It  is  not  denied  by  the  counsel  of  the  defendants, 
that  If  the  testator  had  devised  the  land  to  his  wife  for 
life,  remainder  to  his  children  in  the  specific  thing  de- 
vised.  It  would  have  created  a  vested  interest  in  the 
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children  of  the  testator  living  at  the  time  of  his  death,        Fuldi 
transmissable  to  their  heirs  or  devisees,  and  subject  to     Hallowell 

their  debts.     But,  it  is  insisted  that,  as  the  land,  accord-  ^L^^l 

ing  to  the  will,  is  to  be  converted  into  money  at  thedeath 
of  the  tenant  for  life,  then  to  be  equally  divided  among 
his  children,  time  is  annexed  to  the  substance  of  the 
legacy,  and  that,  consequently,  it  does  not  vest  till  the 
termination  of  the  life  estate,  when  the  conversion  is 
to  take  place. 

Whether  the  legacy  be  vested  or  contingent,  does 
not,  in  our  opinion,  at  all,  depend  upon  the  fact  that 
the  land  is  dii'ected  to  be  converted  into  money.  The 
legal  effect  of  this  direction  is,  that  the  gift  is  to  be 
considered  as  a  bequest  of  money,  and  not  as  a  devise 
of  land,  upon  the  principle  that  what  ought  to  be  done, 
is  considered  as  done.  The  time  however,  at  which  the 
sale  of  the  land  is  to  be  made,  and  the  proceeds  to  be 
divided,  being  postponed  till  the  happening  of  a  future 
event,  to-wit:  the  termination  of  the  life  estate,  may 
have  some  influence  in  determining  whether  the  legacy 
Is  vested  or  contingent.  If  the  testator  has  manifested 
tin  intention  not  to  bestow  a  present  legacy,  to  be  en- 
joyed in  future,  but,  to  give  no  legacy,  in  fact,  till  the 
death  of  his  wife,  then  time  is  of  the  essence  of  the 
gift,  and  the  legacy  does  not  vest  till  after  the  termi- 
nation of  the  life  estate. 

In  Jarman  onioillsj  pas^e  756f  it  ]s  said  that,  "a  pe-   .  .    .     , 

,  .111,,  '^       A  derife  to  one 

cuniary  legacy,  whether  charged  on  land  or  not,  ffiven  ior  life,  and  at 

-  .       1       •  .  I  tht  death  of  len- 

to a  person  in  esse  simply,  i.  c,  without  any  postpone-  ant  for  life,  the 

mentof  payment,  is,  of  course,  vested  immediately  on  {S*aoM  wd^ihS 

the  testator's  decease.    In  regard  to  sums  payable  out  p«>oeeda  dWided 

of  land  infuturo^  the  old  rule  was,  that,  whether  cbaf-  utoi'a  ehiidreii, 

ged  on  the  real  estate  primarily,  or,  in  aid  of  the  per-  iMStliTih^iand 

sonalty,  they  could  not  be  raised  out  of  the  land,  If  the  {J  b^eafoVld'IS 

devisee  died  before  the  time  ef  payment;  but  this  doc-  ^J""-  ^rnoi^B 

trine   has  undergone  some  modification;  and  the  es-  noid'9    adm'r., 

tablished  distinction  now  is,  that,  if  the  payment   be  gV)^'  w/Kow- 

postponed,  loith  reference  to  the  circumstances  of  thfi  JS'iJi^^ts'^J' 

devisee  of  the  money ^  as  in  the  case  of  a  legacy   to  A 
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FiKi.Ds  to  be  paid  lo  him  at  his  age  of  twenty-one  years,  the 
Halkowei.l  charge  fails,  as  formerly,  unless  the  devisee  lives  to  the 
^  ^Q-  time  of  payment,  and  that,  tco,  though  interest  in  tlie 
mean  time  be  given  for  maintalnance.  But,  on  the  oth- 
er hand,  if  the  postponement  of  payment  appear  to 
have  reference  to  the  situation  or  convenience  of  the  es- 
tate, as,  if  land  be  devised  to  A  for  life,  remainder  to  B 
in  fee,  charged  with  a  legacy  to  C,  payable  at  the  death 
of  A,  ihe  legacy  will  vest  instanter;  and,  consequently, 
if  C  die  before  the  day  of  payment,  his  representatives 
will  be  entitled;  the  raising  of  the  money  being  evi- 
dently deferred  until  the  decease  of  A,  in  order  that  he 
may,  in  the  mean  time,  enjoy  the  land  free  from  the 
burthen." 

That  the  legacy,  in  this  case,  to  the  children  of  the 
testator,  was  postponed  in  enjoyment,  till  after  the 
death  of  his  wife,  for  considerations  not  personal  to  the 
legatees,  but  for  considerations  pertaining  to  the  con- 
dition of  the  estate  from  which  the  legacy  was  to  be 
raised,  owing  to  the  life  estate  of  the  wife,  is,  we 
think, entirely  clear;  especially,  when  the  disposition 
of  that  part  of  the  estate  is  cgnsidered,  which  was  not 
devised  by  the  testator  to  his  wife.  The  sale  of  that 
part  of  his  estate  is  not  postponed,  but  is  directed  to 
be  made,  as  soon  as  convenient  after  the  decease  of  the 
testator,  and  the  proceeds  to  be  equally  divided  among 
his  children.  Such,  evidently,  would  have  been  the 
disposition  of  the  land  in  controversy,  bad  it  not  been 
for  the  life  estate  of  the  wife  created  therein.  This  is 
the  only  reason  why  this  land  was  nut  to  be  sold  at  the 
death  of  the  testator.  The  sale  of  the  land  and  pay- 
ment of  the  legacy,  was  deferred  until  the  death  of  the 
wife,  in  order  that  she  might  enjoy  it  in  the  mean  time» 
fot*  no  other  reason. 

It  is  our  opinion,  therefoife,  that  Henry  Fields  jr., 
took  a  vested  interest  under  the  will  of  his  father  at 
the  time  of  his  father's  death,  though  that  interest  could 
not  be  enjoyed  till  the  death  of  his  mother;  and  the 
consequence  is,  that  that  interest  is  liable  to  the  debts 
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of  Henry  Fields,  jr.,  notwithstanding   he  died    before        Fields 
the  termination  of  the  life  estate  of  his  mother.  IIallowel, 

The  law  favors  that  construction  which  will   render  ^ 

estates  vested,  and  not  contingent;  and  a  construction 
in  the  present  case  which  would  make  the  interest  of 
the  testator's  children  contingent,  and  not  vested, 
would  defeat  in  our  opinion,  his  obvious  intention;  such 
a  construction  would  deprive  the  descendants  of  all  his 
children,  who  might  die,  before  the  tenant  for  life,  of 
any  interest  under  the  will,  and  the  legacy  would  go  to 
those  only  of  his  children  who  might  survive  his  wife. 
There  is  nothing  in  this  case,  which  would  authorize 
the  conclusion,  that  the  testator  intended  to  deprive 
his  grand-children  of  all  benefit  under  his  will;  but,  on 
the  contrary,  we  think  it  manifest,  that  he  had  no  such 
unnatural  intention. 

In  the  case  of  Arnold's  ez'ors,  vs  Arnold's  adm'r.^ 
(II  B.  Monroe,  89 j)  the  disposition  of  the  ,  testator's 
slaves,  is  analagous  to  the  disposition  of  the  land  in  the 
case  under  consideration,  except  in  one  particular: — 
the  slaves  in  that  case,  at  the  death  of  the  testator's 
wife,  were  not  to  be  sold  and  the  proceeds  divided,  but 
the  slaves  themselves,  were  to  be  equally  divided  amon^ 
all  his  children.  And,  in  that  case,  it  was  decided  that 
the  testator's  children  took  a  vested  interest.  Now,  if, 
where  the  testator  directs  his  slaves  to  be  divided 
among  his  children  in  kind,  at  the  termination  of  a  life 
estate  in  his  wife,  the  children  take  a  vested  interest, 
can  there  be  any  propriety  in  saying  that,  where,  at 
the  termination  of  the  life  estate,  the  proceeds  of  t/ie 
sales  of  the  slaves  are  to  be  divided  among  the  testator's 
children,  they  take  a  contingent,  and  not  a  vested  in- 
terest? Certainly,  the  rule  of  construction  in  the  one 
case,  ought  to  be  the  rule  of  construction  in  the  other. 

And  there  is  no  difference  in  principle  where  land  is 
directed  to  be  sold,  instead  of  slaves,  and  the  proceeds 
to  be  divided. 

In  our  opinion,  Henry  Fields,  jr.,  took  a  present  vest- 
ed interest  in  the  bequest  of  his  father,  but   not  to  be 
Vol.  XII.  68 
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GsAHAx        enjoyed  till  ibe  death   of  his   mother.    The   bequest 
SwioKHT.       created  a  present  fixed  interest  immediately  upon  the 
^    death  of  the  testator,  as  debitum  in  preserUi  sdvendum 
in  futuro :  Williams  on  Executors^  767. 

I'he  principles  and  arguments  in  the  cases  of  JBoir* 
ling^s  heirs  vs  Dobyn^s  ajinCr,^  (5th  Dana^  434,)  and  of 
ArnoWs  €X*ors.  vs  Arnold^s  adnCr,^  supra^  arc  referred 
to,  as  elucidating  the  question  involved  in  the  present 
case. 

Wherefore  the  decree  of  the  Circuit  Court,  being  in 
conformity  with  the  principles  of  this  opinion,  is  af- 
firmed. 

Dunlap  fur  plaintifls;  Boyle  nnd  Harlan  for  defend- 
ants. 


Otse  iU*6d. 


0».  Pbtitoic  Gj-aham  vs  Swigert. 

Case  100  Eeror  to  the  Frankun  Circuit. 

Supersedeas  Bonds.    Proceedings  in  rem  et  personam. 

January  17.  CtriBF  Jcsrici  Siupsok  delivered  the  opinion  of  the  Court. 

This  was  an  ordinary  proceeding  by  petition 
in  which  Graham  was  plaintiff  and  Swigert  was  de- 
fendant on  a  supersedeas,  bond  executed  by  the  de- 
fendant as  security  for  Strader,  Gorman,  and  Armstrong, 
to  remove  a  case  decided  by  this  Court,  to  the  Supreme 
Court  of  the  United  States. 

Graham  filed  a  bill  in  the  Lousiville  Chancery  Court 
against  Strader  and  Gorman  as  owners  of  the  steamer 
Pike,  to  recover  damages  for  the  asportation  oi  three 
(laves  from  Lousville,  Ky.,  to  Cincinnati,  Ohio,  and 
(heir  consequent  escape  to  Canada.    A  decree  was  ren- 
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dered  by  the  Chancellor,  which  was  not  satisfactory  to  Qia«am 
the  parties,  and  the  case  was  brought  to  this  Court,  Swioibt. 
and  the  decree  reversed  on  the  errors  assigned  by  " 

Graham.    (See  opinion  5,  B.  Monroe  173.) 

After  the  return  of  the  cause  to  the  Lousville  Chan- 
cery Court,  on  the  6th  day  of  November  1845,  that 
Court  rendered  the  following  decree,  viz : 

*' The  Court  being  now  advised,  and  the  jury  em- 
pannelled  herein  having  found  the  facts  submitted  to 
their  inquiry  for  the  complainant,  and  assessed  his  dan>« 
ages  at  $3,000,  it  is  now  ordered  and  decreed  that 
the  complainant  is  entiled  to  have  so  much  for  \{\% 
damages  by  him  sustained,  &c.,  and  unless  the  said 
sum  be  paid  by  the  15th  day  of  this  month,  or  the  said 
steamboat  Pike,  her  engine,  tackle,  and  furniture,  be 
then  forthcoming  to  be  sold  for  the  purpose  of  raising 
the  same,  together  with  the  complainants'  costs,  &c., 
and  in  as  good  plight  and  condition,  as  when  the  bond 
of  said  Armstrong  and  C.  M.  Strader  herein  was  ex- 
ecuted, or  of  a  value  sufficient  to  satisfy  the  said  sum 
and  costs,  the  Court  will  make  such  order  as  shall  be 
necessary,  against  the  obligors  in  said  bond  to  enforce 
said  judgment,  &c.'' 

Afterwards,  viz ;  on  the  28th  day  of  the  same  month, 
the  following  order  was  made.  This  day  '*  came  the 
complainant,  by  his  council,  and  produced  a  copy  of 
the  order  or  decree  herein,  with  an  endorsement  threon 
of  its  service  on  Charles  M.  Strader,  and  John  Arm- 
strong, and  they  not  appearing  in  Court,  although  now 
solemnly  called,  whereupon  and  by  the  consent  of  the 
parties  said  decree  is  to  stand  and  be  considered  as  a 
final  decree  in  the  cause,  from  which  an  appeal  may 
Aow  be  taken.** 

The  case  was  accordingly  brought  to  this  Court  upon 
an  appeal  by  the  defendants,  and  the  decree  affirmed  at 
the  Jane  term,  1847. 

Thereupon  the  case  was  removed  by  the  defendants 
to  the  Supreme  Court  of  the  United  States,  and  the 
supesedeas  bond  upon  which  this  action  was  brought. 
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Graham  ^as  executed.  The  act  of  Congress  under  which  tlie 
SwwRRT.  proceeding  was  had  requires  the  plaintiff  in  error  to 
^.^^  good  and  sufficient  security  that  he  shall  pros- 
ecute his  w^rit  to  effect  J  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.  (1,  Story^s  laws, 
TJ,  S.  p.  60.)  In  December,  1850,  the  Supreme  Court  of 
the  United  States  dismissed  the  writ  of  error,  upon  the 
ground  that  the  Corrt  had  no  jurisdiction  of  the  case. 
The  supersedeas  bond  sued  on,  is  in  the  penalty  of 
six  thousand  dollars,  and  contains  the  following  con- 
dition, viz  :  "Whereas  the  Louisville  Chancery  Court, 
on  the  2Sth  day  of  November  1845,  in  a  chancery  suit 
wherein  the  said  Chistopher  Graham  was  complainant, 
ttnd  said  Jacob  Strader,  James  Gorman,  and  John 
Armstrong  were  defendants,  decreed,  that  the  decree 
of  the  4th  of  November,  1845,  against  the  said  Jacob 
Strader,  James  Gorman,  and  John  Armstrong  for  three 
thousand  dollars,  should  stand  with  costs,  from  which 
said  decree,  the  said  Strader  and  others  prayed  an  ap- 
peal to  the  Court  of  Appeals  for  the  State  of  Ken- 
tucky, and  on  the  4th  day  of  October,  1847,  the  Court 
of  Appeals  affirmed  the  decree  of  the  Louisville  Chan- 
,  eery  Court  with  damages  and  costs,  and  the  said  Jacob 

Btrader,  James  Gorman,  and  John  Armstrong  having 
sued  out  a  writ  of  error  to  the  Supreme  Court  of  the 
tJnite4  States  to  revei'sethe  said  decree  and  affirmance. 
Now  the  condition  of  the  foregoing  obligation  is  such, 
that  if  the  sJlid  Jacob  Strader,  James  Gorman,  and 
John  Armstrong  shall  prosecute  the  said  writ  of  error 
with  effect,  or  on  failure  thereof,  shall  pay  to  the  said 
ChristopherGraham,  the  amount  of  the  decree  of  the 
Louisville  Chancery  Court,  with  the  damages  and  costs 
and  all  damages,  interest,  and  costs  that  may  be  awarded 
against  them  in  the  Supreme  Court  of  the  United 
States,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

The  plaintiff  in  the  petition,  claimed  thereon,  and 
prayed  judgment  against  the  dependant  for,  three 
thousand  dollars,  the  amount  of  the  decree  of  the 
Louisville  Chancery  Court  with  interest  thereon  from 
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the  4th  November,  1845,  and  the  costs  of  said  chan-       Graham 
eery  suit  in  the  Louisville  Chancery  Court,  and  in   the       Swigbkt, 
Court  of  Appeals.  ThTddSin^rre. 

The  defendant,  in  his  answer,  contended  that  he  was  Jie<i»poo- 
not  liable  upon  the  bond  for  the  three  thousand  dollars,  • 

ascertained  by  the  decree  of  the  Louisville  Chancery 
Court,  to  be  due  to  the  plaintiff,  or  for  the  costs  of  that 
suit  or  for  any  thing  except  the  costs  in  the  Court  of 
Appeals.  He  insisted  that  the  bond,  according  to  its 
legal  effect,  did  not  impose  upon  him  any  such  responsi- 
bility ;  and  if  it  did,  that  it  was  more  comprehensive 
than  was  required  by  law,  and  was  executed  by  the 
mutual  mistake  of  himself  and  the  Clerk  of  the  Court 
who  took  it ;  as  he  only  agreed  or  intended  to  execute 
such  a  bond  as  the  Clerk  was  authorized  and  required 
by  law  to  demand  and  take.  And  further,  that  the 
condition  in  the  bond  to  pay  the  amount  of  the  decree 
of  the  Louisville  Chancery  Court,  was  made  and  in- 
serted by  the  Clerk  without  order  or  authority  of  law, 
and  was  not  obligatory,  but  the  bond,  in  consequence 
thereof,  was  wholly  void  and  inoperative.  The  judgment  of 

The  parties,  by  consent,  submitted  the  law  and  facts  ^e  Circuii- 
of  the  case  to  the  Court,  without  the  intervention  of  a 
jury,  and  the  Court  decided  that  the  ^defendant  was 
only  liable  upon  the  bond  for  the  costs  in  the  Court  of 
Appeals,  and  not  for  the  amount  of  the  decree  of  the 
Louisville  Chancery  Court,  and  rendered  judgment  ac- 
cordingly. From  that  judgment  the  plaintiff  has  ap- 
pealed. 

It  is  obvious  that  the  stipulations  contained  in  the 
bond,  are  sufficiently  broad  and  comprehensive  to  se- 
cure the  payment  of  the  amount,  to  which  the  plain- 
tiff was  entitled  under  the  decree  of  the  Louisville 
Chancery  Court.  The  legal  effect  of  the  bond  is  there- 
fore the  subject  to  be  examined  and  considered ;  and 
this  depends  in  a  great  degree  upon  the  nature  and  char- 
acter of  the  decree  referred  to.  If  it  were  substan- 
tially a  decree  against  the  defendants  for  money,  then 
there  can  be  no  question  that  the  law  reqiured  them, 
in  case  they  appealed,  or  suspended  its  execution  by 
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Qraaax       the  supersedeas,  to  secure  to  the  plaintiff  the  paymentof 
SwioEBT.       the  amount,  and  the  bond  imposes  a  liability  to  that 
'  extent  upon  the  obligors. 

The  condition  of  the  bond  required  by  the  ar.t  of 
Congress  is  substantially  the  same' as  is  required  by  the 
laws  of  this  State  in  the  case  of  appeals  from  judg- 
ments and  decrees.  It  is  therefore  contended,  that  the 
decisions  of  the  court  upon  the  effect  of  such  bonds, 
must  determine  the  extent  of  the  obligation  of  the 
surity  in  this  case  ;  and  that  according  to  the  princi- 
ples of  those  decisions,  he  is  not  liabie  for  the  amount 
of  the  decree  of  the  Louisville  Chancery  Court. 

The  cases  referred  to  for  the  purpose  of  sustaining 
this  proposition,  are  Talbot  vs.  Morion^  (5th  Litt.  Rep. 
326.)  and  Sumrall,  et.  al.,  vs.  Reid,  (3.,  Dana  65.)  In 
both  these  cases  an  appeal  was  taken  from  a  decree 
to  foreclose  a  mortgage  on  real  property,  and  subject 
it  to  sale  for  the  payment  of  judgments  at  law.  In  the 
first  it  was  held  that  the  bond  was  sufficient,  although 
it  did  not  secure  the  payment  of  the  judgment  at  law, 
as  the  decree  rendered  was  against  the  mortgaged 
estate,  and  there  was  no  decree  for  money.  And  the 
Court  in  that  case  said,  'Mt  cannot  be  contemplated  by 
law,  that  the  bond  should  secure  the  real  estate  or  its 
value,  or  that  accidents  of  fire  and  destruction  of  the 
estate  are  to  be  provided  for  in  the  bond.  In  the  case 
of  Sumrallf  et.  a/.,  vs.  Reid^  supra  the  appeal  bond 
was  conditioned  to  pay  the  amount  recovered  by  the 
decreet  and  costs  /  and  it  was  decided  that  there  was 
nothing  recovered  by  the  decree,  and  it  only  subjected 
the  real  estate  in  the  mortgage  to  the  payment  of  a 
judgment  at  law,  there  was  no  liability  on  the  surety 
for  the  debt. 

The  principle  attempted  to  be  deduced  from   these 
cases  is,  that  the  law  prescribes  one  uniform  condition 
•  to  such  bonds,  but  discriminates  between  the  liability 

imposed  by  a  breach  of  the  condition,  in  the  different 
classes  of  cases.  In  appeals  from  a  judgment  or  de- 
cree in  personam  the  liabiFity  extends  so  far  as  to  securtt 
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the  judgment  or  decree ;  but  that  in  appeals  from  a       Giaham 
decree  in  rem,  the  demand  asserted  in  the  suit,  and  to       Swiqbbt. 
obtain  the  payment  of  which  the  proceeding  is  insti-v 
tuted,  is  not  secured  by  the  bond. 

These  cases  have  not  settled  the  doctrine  in  the  man-     In  eise  «f  ap- 
ner  and  to  the  extent  contended  ibr.  They  only  decide  eiror  ^from^  (i«< 
that  in  cases  where  there  is  a  mere  decree  of  foreclosure  su re,*  ibV^a ppeal 
made  for  the  purpose  of  subjecting  real  estate  to  the  pay-  SIn4""|^****JJ 
ment  of  judgments  at  law,  and  an  appeal  is  taken,  that  secure  the  debt 
the  bond  required  by  law  does  not  secure  the  amount  land  is  directed 
of  the  demand  for  the  payment  of  which  the    land  is  %f^  jeilf  ^* 
decreed  to  be  sold.    This,  according  to  the  reasoning 
of  the  Court  in  the  first  case,  results,  m  some  measure, 
from  the  nature  of  the  property  which  is  looked  to  for 
the  security  of  the  debt.   It  is  permanent,  and  not  sub* 
ject  to  loss,  removal,  or  distruction,  and  consequently 
a  stipulation  in  the  bond,  for  its  security  is  unnecessary, 
and  not  ccntemplated  by  law. 

If  however,  it  be  conceded,  that  the  same  doctrine 
ought  to  apply,  to  all   decrees  merely  for  the  sale  of 
mortgaged  property  whether  personal  or  real,  it  by  no 
means  follows,  that  it  ought  to  be  extended  to  that 
class  of  cases,  where  personal  property  is  attached  by 
a  proceeding  in  chancery  instituted  for  the  purpose  of 
obtaining  the   payment  of  the  complainants  demand, 
where  the  debtor  has  a  right  to  retain  the  property  by 
executing  a  bond,  especially  when  the  appeal  is  taken 
by  the  debtor  himself,  having  the  property  in  his  poss- 
ession at  the  time.    The  effect  of  the  appeal  may  be  to 
diminish  very  materially,  if  not  to  de&troy  the  security 
)f  the  complainants  demand,  by  postponing  the  execu- 
ion  of  the  decree,  until  the  sureties  in  the  bond  excell- 
ed by  the  debtor,  become  insolvent,  and  the  property 
tself  be  consumed  or  disposed  of,  and  placed  beyoad 
he  reach  of  the  creditor. 

In  the  case  of  Worth  et  al  vs  Smithy  (5B.  Monroe,  JJ«  S^^^Jwe 

04,)  it  appeared  that  a  number  of  creditors  were  pro-  'w^h««  personal 

ceeding  at  the  same  time  to  subject,  by  attachments,  tacEed  andtoi/, 

the  Steamer  John  Mills,  to  the  payment  of  their  sever-  "c  han/°Sf  the 
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Gkaham        al  debts,  that  the  steamer  had  been  sold,  and  the  pro- 

SwioEHT.      ceeds  of  the  sale  were  under  the  control  of  the   Court. 

c^irt.         See  I^  ^hat  State  of  case,  a  contest  arose  among  the  credi- 

Smiih'  *(5"  B    ^^^^'  about  the  disposition  of  the  fund,  and  part  of  the 

Monroe,     fl04.)   creditors  being  dissatisfied  with  the  decree  of  the  chan- 
Biit  It  might  be        ,,  .  ,  .  1    ,  .  .    ^  ,     . 

different  where  cellor  upou  the  subject,  appealed  to  this  Court,  and  the 

iached%\T  ii**t  decree  was  affirmed.  A  suit  was  then  brought  by  the 
wuTin^^e'  os^  P^^f*^*''*®^  Creditors,  against  the  surety  in  the  appeal 
sessian  of  de-  bond,  and  it  was  held  that  he  was  only  liable  for  the 
*"  ^^^'  costs  and  damages  awarded  in  this  Court,  and  not  for 
the  sums  decreed  to  the  creditors  out  of  the  fund  for 
distribution.  The  ground  of  the  decision  was,  that  the 
appeal  did  not  affect  the  security  of  the  fund,  that  not- 
withstanding the  appeal,  it  remained  under  ihc  control 
of  the  chancellor,  who  was  not  thereby  restricted  from 
taking  any  step  which  he  might  deem  proper  to  secure 
it.  This  case  does  not,  however,  settle  the  principle 
that  an  appeal  taken  by  the  debtor  from  a  decree  to  sell 
personal  property  which  had  been  attached  and  re- 
mained in  his  possession,  would  not  impose  any  liability 
upon  the  obligors  in  the  appeal  bond,  for  the  amount  of 
the  decree.  It  seems  rather  to  authorize  an  opposite 
inference,  inasmuch  as  in  the  ease  last  mentioned,  the 
appeal  would  have  the  effect  to  suspend  the  action  of 
the  chancellor  altogether,  and  deprive  him  of  all  con- 
trol over  the  property,  and  of  all  power  to  provide  for 
its  security. 

But  let  this  question  be  disposed  of  as  it  may,  when 
it  arises,  the  decree  in  this  case  in  our  opinion  partakes 
of  the  nature  of  a  personal  decree,  and  was  virtually 
and  in  effect  a  decree  against  the  parties,  for  whom  the 
defendant  became  surety  in  the  bond ;  and  consequent- 
ly, IS  not  within  the  operation  of  the  principle  applicable 
to  the  cases  where  the  proceedings  are  exclusively  in 
rem. 

The  statutes  under  which  the  procjeeding  w  as  insti- 
Where  there  u  a  tuted  in  the  Chancery  Court,  made  the  defendants  liable 
SSd^if^is^^^gust  ^o  ^^^  action  of  the  party  aggrieved,  either  at  law  or  in 
pended  by  writ  chancery:  (1    Vol  Stat.  Law,  360,)  so  that  the  chan- 

of  eiror  to  the  ^      ^  »  v 
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cellor   had    the   power   to  render  a   personal  decree       Otinm 
against  them,  for  the  som  adjudged  to  the  connplainant.       Swioebt. 
The  boat  or  vessel,  in  which  the  slaves  were  removed  Supreme   Court 
nut  of  the  limits  of  the  commonwealth,  is  also  made  Inreiy   in  'the 
liahle,  and  may  be  condemned  and  sold  to  pay  and  sat-  u?e *^ 'thS?i*  ^t' 

isfv  the  damanre  sustained  by  the  complainant,  and  the  mount  of  the  de. 

r     •  T»        I  1.  .  It  .     <^'««  "pon  itsaf- 

costs  of  suit.     But  the  proceedmg  agamst  the  boat,  is  firmnnce  in  that 

merely  anciliary  to  the  main  object  of  the  suit,  and  in-  ft^^stiam    bon 

tended    to   aid    in    its   accomplishment,   by  furnishing  IJ^ JgcjJed * whlcK 

means  to  be  applied  to  the  satisfaction  of  the  decree*  would  also  be  jia 
m.  1.  ,     .      ,      .  ,  ble   for  ihe  de- 

The  proceenmjr  was  not  exclusively  in  rem,  but  was  cre^.     ih«pro. 
both  in  rem  and  in  personam.  iniTnref^\nl 

The  damages  sustained  bv  the  complainant  had  been  \nvfr9onam,hiit 
ascertained,  and  a  decree  rendered  for  the  amount.  <"»,  a«  the  boat 
The  defendants  had  been  required  to  produce  the  at-  ed. 
tached  property,  and  had  failed  to  comply  with  the  re- 
quisition. The  chancellor  could  have  ordered  an  cxc- 
cution  to  issue  against  them  immediately  for  the  sum 
decreed  and  the  costs  of  the  suit,  or  could  have  en- 
forced the  payment  of  the  amount,  by  proceeding 
against  the  parties  in  the  bond  executed  for  the  forth- 
coming of  the  property.  In  this  attitude  of  the  case, 
the  parties  agreed  that  the  decree  pronounced  should 
be  treated  as  a  final  decree,  and  the  defendants  obtain* 
ed  an  appeal.  The  effect  of  the  appeal  was  to  suspend 
the  execution  of  the  decree,  and  to  prevent  the  chan- 
cellor from  ordering  an  execution  to  issue  against  the 
defendants,  or  to  enforce  the  bond.  The  decree  as  it 
was  rendered  would  not  have  authorized  an  execution 
to  Issue  against  the  defendants  without  an  additional 
order,  but  still  the  decree  was  personal,  and  imposed 
upon  the  defendants  the  duty  to  pay  the  money  to 
Tvhich  the  complainant  was  entitled,  and  the  enforce* 
inent  of  this  duty  was  prevented  by  the  appeal.  Thera 
Is  a  clear  distinction  between  this  case,  and  the  casea 
-that  have  been  referred  to.  In  those  cases,  the  defendi* 
ants  were  not  personally  Kable  and  the  chancellor  ba^ 
DO  power  to  order  an  execution  to  issue  upon  the  Je-< 
crte.  In  the  case  of  Worth  et  al  vs  Smitht  the  appeal 
Vol.  XII.  67 
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0sA«4»  was  not  taken  by  the  debtor,  but  by  part  of  the  credU 
SwidBKT.  tors,  Tvhose  claims  had  been  postponed,  and  who  of 
course  were  in  no  manner  responsible  for  the  fund  in 
contest,  and  against  whom  no  decree  had  been  render* 
ed  for  the  payment  of  money.  And  in  that  case,  the 
Court  said,  that  as  the  surety  might  have  executed  the 
bond  alone,  without  his  principal,  if  he  were  to  be 
made  liable  for  the  fund  in  contest  which  had  been  de- 
creed to  the  preferred  creditors,  his  liability  would  ex- 
ceed that  of  his  principal,  against  whom  no  decree  for 
the  payment  of  the  fund  or  any  part  of  it  had  been 
rendered.  That  reasoning  however  does  not  apply  to 
this  case.  Here  a  decree  had  been  pronounced  against 
the  principals  of  the  surety.  They  were  personally 
liable  for  the  sums  decreed.  The  appeal  was  evident- 
ly taken  to  prevent  the  enforcement  of  that  liability. 
The  nature  of  the  proceeding  had  undergone  a  radical 
change.    It  had  become,  by  the  failure  to  deliver  the 

f)roperty  attached,  exclusively  personal.  It  was  no 
onger  a  proceeding  in  rem^  for  there  was  no  property 
for  the  chancellor  to  act  upon.  He  could  have  pro- 
ceeded against  the  surety  in  the  bond,  but  his  liability 
was  personal.  The  remedy  however  was  not  confined 
to  the  liability  of  the  surety,  but  extended  to  the  de- 
fendantSf  who  were  personally  liable  for  the  amount  of 
the  decree  by  the  express  provisions  of  the  statute 
which.authorizes  the  party  aggrieved  in  such  a  case,  to 
sue  in  chancery. 

If  the  chancellor  had  rendered  a  decree  that  the  de- 
fendants should  pay  the  sum  adjudged  to  the  complain- 
ant and  the  costs  of  the  suit,  or  if  he  had  ordered  an  ex* 
ecution  to  issue  therefor  against  the  defendants,  there 
could  then  have  been  no  contest,  in  respect  to  the  lia- 
bility of  the  surety  for  the  amount  of  the  decree.  Is 
there  any  substantial  difference  between  such  a  decree 
and  the  one  that  was  rendered,  and  which  the  parties 
agreed  to  tr^at  as  final?  Would  not  the  extent  of  the 
liability  of  the  defendants  be  fixed  and  determined  hy 
either,  especially  as  the  decree  rendered  was  made  final 
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by  the  agreement  of  the  parties,  and  the  chancellor  had       Oiaiiam 

no  power  to  increase  or  diminish  the  amount  of  dama*'       Swimst. 

ges  adjudged  to  the  complainant?  and  would  not  both  """"^ 

the  decrees  be  personal?    These  two   essential  features 

being  similar,  there  seems  to  be  no  material  difference 

in  the  substance  of  the  decrees.    In  one  case  the  clerk 

could  issue  an  execution  without  any  order  of  Court, 

in  the  other  an  order  would  be  necessary  to  enable  him 

to  do  it.    That  order  the  chancellor  could  and  no  doubt 

would  have  made,  had  not  the  defendants  prevented 

him,  by  agreeing  that  the  decree  should,  be  regarded  as 

final,  and  then  suspending  its  operation  by  anappeaL 

It  might  be  contended  with  great  plausibiUty,  that  as 

the  defendants  by  their  own  act,  prevented  the  Courts 

from  making  the  order,  which  would  obviously  have 

resulted  from  the  state  of  the  proceedings  «t  tiie  time^ 

and  which  would  have  been  direct  and  personal  in  its 

character,  and  in  case  of  an  appeal  have  indisputably 

required  the  security,  of  the  amount  ordered  to  be- 

paid,  if  its  payment  were  suspended,  they  should  be 

regarded  as  having  agreed  that  the  decree  as  it  stood^ 

should  have  the  same  legal  effect,  that  it  would  have 

had,  if  an  order  had  been  made,  requiring  them  to  pay 

the  amount,  or  authorizing  an  execution  to  issue  against 

them  for  it.    But  whether  their  agreement  should   or 

aboold  not  be  considered  as  imparting  to  It  such  a  legal 

effect,  we  do  not  deem  material,  inasmuch,  as  it  was  » 

decree  for  money,  final  in  its  character,  for  which  the 

defendants  were  personally  liable,  and  the  enforcement 

of  which  against  them  personally,  was  suspended  by 

the  appeal,  and  subsequent  writ  of  error  from  the  Su* 

preme  Court,  of  the  United  States,  prosecuted  by 

them.    The  want  of  an  order,  requiring  the  amount 

to  be  paid,  or  authorizing  an  execution  for  it  to  issue 

against  the  defendants,  affected  merely  the  enforce* 

meat,  of  the  decree  and  not  the  rights,  or  the  respon* 

sibilities  of  the  parties  under  it.    And  as  it  defined,  and 

determined  the  extent  of  those  responsibilities,  and 

th9f  were  peeuniary  and  penonal  in  their  character,  it 
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was  in  our  opinion,  of  that  description,  which  made  it 
nhe  duty  of  the  defendants  in  executing  the  bond  sued 
upon,  to  secure  its  amount,  in  the  event  of  their  faiHog 
to  reverse  it. 

The  decision  of  the  Circuit  Court,  is  in  conflict  with 
the  views  expressed,  and  the  principles  settled  in  this 
opinion,  and  is  deemed  erroneous. 

Wherefore,  the  judgment  is  reversed  and  cause  re- 
manded for  a  new  trial,  and  further  proceedings  con« 
sistent  with  this  opinion. 

Harlan  for  plaintiff;  M.  Brown  and  Ripley,  for  de- 
fendant. 


Pbtitxox. 


Cofc  101. 


January  td. 


Cam  i-tAted. 


Ray,  &c.  vs  Catlett  &  Buck. 

Error  to  the  Hickman  Circuit. 
Sabbath  day. 
Jfi)GE  Mass  a  ALL  delivered  Uic  opinion  of  the  Court 

This  petition  was  brqught  by  Catlett  and  Buck,  upon 
a  note  executed  to  them  by  George  W.  and  William 
W.  Ray,  on  the  28th  of  October,  1849,  for  the  pay. 
ment  of  $566.79,  eighteen  nu)n ths  afterdate.  The  de* 
fendants  filed  two  pleas  in  bar,  each  of  which  was  ad* 
judged  bad  on  demurrer,  and  a  third  plea  afterwards 
offered,  having  been  rejected  by  the  Court  upon  objee^ 
tions  made,  and  a  judgment  was  rendered  against  them 
for  the  amount  of  the  note  with  interest,  &c. 

The  first  plea  merely  states  that  the  note  sued  on 
was  executed,  delivered,  and  received  on  the  2Sth  day 
of  October,  1849,  and  that  the  day  was  Sunday,  the 
Christian  Sabbath.  The  second  plea  states,  in  addition, 
that  at  the  date  of  the  note  the  plaintiffi  were  dmg^ 
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gists,  and  were  engaged  in  business  as  such,  and  that       ^*\!^*^ 

the  note  was  executed  and  delivered  by  the  defendants      Catlztt  & 

to  the  plaialiir  in  the  traasacii6n  of  their  ordinary  busi-  V     - 

ness,  that  the   day  of  its  execution  and  delivery   was 

Sunday,  the  Christian  Sabbath,  and  that  its  execution 

and  delivery  were  not  of  the  ordinary  offices,  or  of 

daily  necessity  or  charity,  nor  were  the  plaintiffH,  or 

either  of  them,  members  of  a  religious  society  which 

olxserves  as  a  Sabbath  any  other  day  of  the  week  than 

Sunday. 

These  pleas  are  founded  upon,  and  bring  in  question, 
the  construction  of  a  provision  contained  in  the  36th 
lention  of  the  act  of  1801,  {Stat.  Law  1275,)  which  is 
in  the  following  words,  viz : 

"  If  any  person,  on  the  Sabbath  day,  shall  himself 
be  found  laboring  at  his  own  or  any  other  trade  or 
calling,  or  shall  employ  his  apprentices,  servants,  or 
slaves,  in  labor  or  other  business,  whether  for  profit  or 
amusement,  unless  expressly  permitted  by  this  actf  (and 
no  work  or  business  shall  be  done  on  the  Sabbath  day, 
unless  the  ordinary  household  offices  of  daily  necessity 
or  other  work  of  necessity  or  charity,)  he  shall  forfeit 
the  sum  of  ten  shillings  for  every  ofience,  deeming 
every  apprentice,  servant,  or  slave  so  employed,  and 
every  day  he  shall  have  been  employed  as  constituting 
a  distinct  offence.  Provided,  however,  that  no  person 
who  is  a  member  of  any  religious  society  who  observes 
any  other  day  of  the  week,  etc.,  shall  be  liable,  etc., 
so  that  he  observes  one  day  in  seven  agreeable  to  the 
regulations  aforesaid." 

This  is  the  first  case,  so  far  as  we  know,  in  which  it 
has  been  attempted  to  bring  this  statutory  prohibition 
to  bear  upon  any  civil  transaction  made  or  entered  into 
on  the  Sabbath  day.  And  if  it  be  conceded  that  the 
infliction  of  a  penalty  for  doing  the  particular  act  de- 
scribed implies  a  prohibition  of  such  acts,  and  that  the 
Courts  must  regard  every  transaction  which  comes 
within  the  prohibition  as  unlawful,  and  therefore  as  be- 
log  void  or  onenforcible,  the  fact  that  for  nearly  fiftjr 
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RiT,  ate.  years*  during  which  time  there  have  been  innumerable 
Catlett«c  private  transactions  oji  the  Sabbath  day,  and  there 
B""^'  has  been  no  attempt  to  -enforce  this  consequence  by 
plea,  requires  that,  while  the  statute  shall  be  fairly  con* 
strued  with  a  view  to  the  accomplishment  of  its  objects, 
it  shall  not  be  extended  by  construction,  so  as  to  em- 
brace cases  which  do  not  come  clearly  within  its  terms 
and  obvious  meaning. 

One  object  of  the  statute  was  to  secure  the  observ* 
ance  of  that  decorum  and  quiet  which  in  a  Christian 
country  is  due  to  the  Christian  Sabbalh ;  another  object 
was  to  secure  to  all  laborers,  and  especially  to  appren* 
tices,  servants,  and  slaves,  which  include  all  classes  of 
,  persons  who  are  in  the  employment  of  others,  one  day 

of  rest  in  seven.  It  imposes  a  penalty  upon  any  per* 
son  who,  on  the  Sabbath,  may  labor  in  any  trade  or 
calling,  or  who  may  employ  his  apprentices,  servants, 
or  slaves  in  any  work  or  business  except  necessary 
household  offices,  •r  other  work  of  necessity  or  charity. 
We  regard  the  parenthetical  prohibition  in  .the  clause 
relating  to  apprentices,  servant?,  and  slaves,  as  applica- 
ble to  the  employment  of  such  persons,  and  as  showing 
what  is  permitted  to  be  done  by  them.  Following,  as 
it  does,  the  words,  *^  unless  expressly  permitted  by  this 
act,"  which  eertainly  apply  to  the  employment  of  ap- 
prentices, etc.,  the  parenthesis  is  understood  as  con- 
taining that  permissit»a,  and  as  operating  with  the  pre- 
vious words  which  have  been  quoted  as  an  exception, 
showing  in  what  work  or  business  apprentices,  etc., 
may  be  employed.  But  it  is  not  an  exception  to  the 
first  clause  which  speaks  of  any  person  laboring  in  his 
own  or  any  other  trade  or  calling.  And  indeed  this 
clause  lequires  no  such  exception,  because  the  perform- 
ance of  the  excepted  acts  by  a  man  for  himself  would 
not  be  ordinarily  regarded  as  laboring  in  his  own  or 
A  ptet  to  an  ae-  ^^Y  Other  trade  or  calling.  Then  in  order  to  bring  an 
thaiit'^as*rnade  'J^^^i^^^"*!  within  the  penalty  of  the  statute,  it  must  be 
and  delivered  on  sbown  that  he  himself  labored  on  the  Sabbath  in  some 

the  Sabbath  day, 

wtthoatasf  a?ar  tnulo  or  calling,  or  that  he  employed  others  in  work  or 
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business  not  permitted  by  the  act.  And  if  this  is  attempt*      ^^^'  ^^' 
ed  to  be  done  by  plea  in  avoidance  of  a  contract  entered     Cjitlktt  S^ 
into  on  Sunday,  and  is  to  have  the  effect,  if  successful,         Bvck. 
of  inflicting  a  penalty  generally  much   greater  than  "]^^"|j  ^^"\new 
that  imposed  by  the  statute,  the  offense  must  be  shown  i!»»*e   ftc^«.  or 

.  ,  ,  ,  ,  .      1      .  ,r  thtt  the  liansac- 

with  at  least  as  much  certamty  and  particularity  as  if  lion  which  indu- 
the  plea  were  a  presentment  on  which  the  statutory  ©Uhe  note Vook 
penalty  is  claimed.  We  are  not  prepared  to  decide  |I,'bb«ih^da  *o' 
that  the  mere  execution  and  delivery  of  a  note,  or  its  ihatiiwasMpro- 

oi        ,  .     ,    .       .        .  ,      hibileil    act,    u 

mere  acceptance,  on  ^Sunday,  is  labonngin  any  trade  not  agoodpiea. 
or  calling,  unless  it  be  a  part  of  some  other  transaction 
done  also  on  Sunday,  which  mny  be  regarded  as  labor 
in  some  trade  or  calling.  And  if  the  mere  execution 
and  delivery  of  a  note  could  be  deemed  such  labor,  we 
are  satisfied  that  its  mere  acceptance  could  not,  and  the 
person  accepting  it  would  not,  be  involved  in  any  con- 
sequence of  a  breach  of  the  law  by  the  othtr,  unless 
he  knew  that  the  note  had  been  made  as  well  as  de« 
livered  on  Sunday.  Neither  of  the  pleas  avers  such 
knowledge,  and  neither  of  them  shows  that  the  trans- 
action on  which  the  note  was  founded  took  place  on 
Sunday,  or  that  it  was  a  transaction  coming  within  the 
description  of  any  trade  or  calling,  or  that  it  was  af- 
fected on  Sunday  by  any  person  in  the  employment  or 
by  the  authority  of  the  plaintif&.  It  follows  that  what- 
ever  might  be  the  consequence  with  respect  to  a  con- 
tract clearly  within  the  prohibition  o(  the  statute,  as 
to  which  we  do  not  decide,  neither  of  the  pleas  makes 
out  such  a  case,  and  therefore  the  demurrer  to  each 
was  properly  sustained. 

In  the  third  plea,  which  was  afterwards  offered,  Nor  ii  a  plea 
there  seems  to  be  some  attempt  to  obviate  the  objec-  piaiotiffj  were 
tionsto  the  two  first  pleas,  by  stating  that  the  note  ihaP'Vhe  no"ie 
was  executed  on  Sunday,  in  consideration  of  drugs,  J'"  foId"ona 
medicines,  etc.,  then  and  there  sold  by  the  plaintiffs  to  panicaiarda^  of 
the  defendants,  in  the  transaction  of  the  ordinary  b.usi-  om  a^ering  that 
Hess  of  the  plaintiffs.  But  -although  the  plea  states  da?l"  inffident 
twice  the  day  of  the  month  and  year  in  which  the  note  ^^^ 
was  executed  ud  delivered,  it  does  not  state  in  terms 
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Rat.  «tc.       the  doy  of  the  month  on  which  the  drugs  were  sold, 
CATLKTTfit      nor  that  it  was  done  on  Sunday,  but  uses  with   refer- 

^^c^' ence  to  this  fact  the  words  "  then  and  there,'*   which, 

though  generally  sufficient,  are  al^o  generally  formal 
and  malleable,  and  therefore  not  necessarily  frecise  in 
confining  the  reference  to  the  exact  day  previously 
named.  Besides,  the  plea  does  not  state  that  the  drugs, 
etc.,  were  then  and  there  delivered,  nor  show  what 
was  done  towards  a  sale,  or  in  relation  to  it,  so  as  to 
ennble  the  Court  to  say  that  the  plaintiffs  did  in  fact 
labor  in  their  own  or  any  other  trade  or  calling  on  the 
Sabbath.  The  fact  that  a  note  was  executed  and  de- 
livered in  consideration  of  the  drugs,  is  not  conclusive 
as  to  an  actual  sale  having  been  previously  made.. 
And  the  plea  cannot  be  helped  out  by  inference  from 
Its  statements,  however  probable.  There  was,  there- 
fore, no  abuse  of  the  sound  discretion  of  the  Court  in 
rejecting  this  plea. 

We  are  aware  that  in  giving  a  strict  construction  to 
these  pleas  and  to  the  statute  on  which  they  are  founded, 
we  may  not  have  followed  the  course  of  decision  in  some 
other  States  where  statutes  on  the  same  subject  have 
been  enacted.  But  it  is  probable  that  these  statutes  are 
not  precisely  like  ours  in  language,  and  the  legislationof 
some  of  those  countries  may  iiave  intended  more  than 
to  secure  public  decorum  and  quiet,  and  abstinence 
from  labor  on  ihe  Sabtath.  Our  statutes  protect  re- 
ligious worship  from  disturbance,  but  can  neither  compel 
attendance  upon  it,  nor  contribution  towards  its  main- 
tenance, Dor  any  devotional  dutres  or  observances. 
And  we  are  satisfied  that  the  particular  clause  now  in 
question  had  no  other  object  in  view  but  that  of  en- 
forcing decorum  and  quiet  on  a  day  regarded  as  holy 
by  a  large  portion  of  the  community,  and  of  securing 
rest  from  labor  on  that  day,  (unless  where  some  other 
day  IS  kept  as  a  religious  observance,)  to  all  persons  em* 
ployed  to  labor  for  others.  It  is  quite  probable  that  the 
legislature  did  not  think  of  any  effect  which  this  pro- 
^sion  might  have  upon  isolated  transactions  of  a  pri- 
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vate  nature,  nor  indeed  on  other  transactions  in  the       ^^^*  *c. 
form  of  contracts.     And  if,  under  the  judicial  duty  of    Catlistt  & 

maintaining  the  integrity  of  the  laws,  every  Iransac- ^"*^*-    . 

lion  coming  within  the  prohibition  of  the  statute  is  to 
be  regarded  as  void  or  unenforcible,  we  feel  bound  in 
applying  this  consequence,  probably  not  within  the  con* 
templation  of  this  legislature,  to  contsrue  strictly  both 
the  statute  and  the  pleadings  under  it«  ^i^^ 

We  refer  to  the  case  of  Greere  xs\  Putnam^  (10,  Mass.  a  ronfraet  com* 
Rep.  317,)  as  deciding  that  in  that  State  a  note  exe-  i1blT*day"w  no^ 
cuted  on  Sunday  is  not  necessarily  void.    And  in  Ver-  l^'^      becaim© 

^  •  flomeof  ita  term* 

mont,  although  it  has  been  decided   that  a  contract  ^(^r«  •^reed  up- 
^nally  executed  on  Sunday  is  void,  (6,  Vert.  Rep,  219.)  iS  v^iuai[ 
it  has  also  been  decided  that,  if  not  fully  closed  on  that  Ihr^enoaihes^" 
day,  the  contract  is  not  void/  because  some  of  its  terms  c?Mrny'Told*Vo 
might  have  been  fixed  on  that  day,-  or  indeed  because  ^^^^^  •K<p«  ^is. 
most  of  the  business  out  of  which  the  consideration  of 
the  contract  arose,  was  transacted  on   that  day.  (IS, 
Verini.  Rep.  379.)    And  in  Adams  vs.  Gay\  (in  which 
these  decisions  are  referred  (o,  and  which  was  decided 
by  iUe  Supreme  Court  of  Vermont,)  it  is  also  afBrmed 
US  It  principle  for  which  the  case  of  Williams  vs.  Pau/^  ^ 
(6^  Bitigham  603)  is  referred  to,  that  although  the  con- 
tract be  closed  on  Sunday,  yei  if  affirmed  on  a  subset 
quent  day*  it  becomes  valid#  And*  it  is  further  asserted 
by  this  Court,  that  if  either  party  h^  done  or  given 
anything  under  such  a  contract,  a  refusal  of  (he  oth^er 
party  upon  a  subsequent  demand  td  m&ke  restitution 
or  compensation  should  be  regarded  as  a  confirmation 
of  the  contract    {See  the  case  reported  tn  lOM  Laio  Re-- 
porter^  348«)    iTbese  conservative  prindples,  engrafted 
by  the  Courts  on'  ihe  statutes  of  other' St&tes  as  befYig 
necessary  to  prevent  the  mischief  and  frauds  which 
might  be  perpetrated  under  color  of  law,  confirm  tbe 
propriety  of  the  strict  construction  which  we  hAv6  ad- 
dopted,  and  the  cases  referred  to  aflford  authority  for, 
rather  than  against  the  conclusion  which  wd  have  al- 
ready expressed  in  the  present  case. 

Vol.  XII.  68 
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Wherefore,  the  judgment  is  afErmed.* 

M.  Brown  for  plaintiff,  Harlan  for  defendants. 


Chaucbry. 
Case  102. 

January  ^fL 


Cue  stated  in 
the  biU. 


Campbell  County  Court  vs  Town  of 
Newport. 

Apfeal  from  the  Gampbeu.  Circuit. 
Towm.    Dedications  to  public  use.     Trusts. 
Judge  Hisb  delivered  the  opinion  of  the  Court 

This  suit  in  chancery  was  instituted  by  the  ''Town 
of  Newport/'  against  Samuel  Winston  and  others,  as 
Justices  of  the  County  Court  of  Campbell  county,  and 
against  Charles  J«  Helm  and  others  as  lessees  holding 
possession  of  the  public  buildings  erected  upon  the 
public  square  in  the  town  of  Newport,  under  the 
Campbell  County  Court,  a 

The  complainant  alleg^in  substance  that  the  public 
square  in  the  town  of  Newport  was  set  apart  and  de- 
voted or  dedicated,  by  the  proprietors  of  the  land,  to 
the  use  of  the  inhabitants  thereof,  and  of  the  public 
generally,  at  the  time  the  original  plan  of  the  town  was 
adopted  and  a  survey  and  plat  thereof  was  made  in 
FebtiAiry,  1792,  by  the  agent  of  James  Taylor^  the 
owner  of  the  land.  That  on  the  plat  then  made,  the 
words  ''  Public  Square,"  was,  at  the  time  of  its  execu- 
tion, written  across  the  group  of  lots,  upon  which  the 
public  buildings  were  subsequently  erected  by  the 
County  Court,  and  hence  it  is  insisted  that  before  the 
county  seat  was  located  at  Newport,  the  title'  to  this 
public  square  was  vested  in  the  town,  or  rather  that  it 
was  legally  dedicated  to  the  perpetual  use  of  the  in- 
habitants and  public,  by  the  original  proprietors. 
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If  the  fact  as  alleeed,  be  conceded  that  when  the      Campbell 
agent  of  the  proprietor,  originally,  in  1792,  laid  off  the         Codbt 
town  of  Newport,  he  executed  a  survey  thereof,  and  ^       **  m 
had  a  map  or  diagram  prepared,  representmg  the  plan  - 
of  that  town,  and  that  the   words  "  Public  Square," 
was  written  across  the  lots  in  contest,  on  the  map,  as 
exhibited  to  those  who  purchased  lots:   in  such  case, 
the  right  of  the  town  to  the  continued  and  perpetual 
use  of  the  square  for  public  purposes,  could  not  be 
questioned.    The  principles  approved   in   the  case  of 
the  trustees  ofAugtista  vs  Perkins^  (3  B.  Monroe^  440,) 
of  Rowan's  ex'crs.  vs  Portland^  (8  B.   Monroe^  249,) 
of  the  Trustees  of  Dover  vs  Fox,  (9  B.  Monroe,    200,) 
and  of  Wicklife  vs  the   City  of  Lexington,  (II   B. 
Monroe,  163,)  would  be  decisive  of  the  question  in  that 
aspect  of  the  controversy.    But  the  defendants  ansWer, 
and  admit  that  a  map  of  the  town  was   executed  in  .PsJf^f^.^l"? 
February,  1792,  yet  they  deny  in  very  positive  terms 
that  the  block  of  lots  in  question  were  indicated  on  the 
plat  or  map  of  the  town   then   executed  as  a  public 
square,  or  that  the  words  "  public  square,**  were  then 
written  on  the  plat  at  any  place,  and  they  insist  that 
this  was  not  done  until  1795,  when  under  the  direction 
of  another  agent  of  James  Taylor,  another  survey  wa» 
made,  and  a  new  map  executed,  on  which  the  words 
**public  square,"  were,  for  the  first  time,  written  across 
the  lots  in  contest,  in  view  of  an   understanding  or 
Agreement  between  the  proprietor's  agent,  and  the  jus- 
tices of  Campbell  county,  that  the  county   seat  should 
be  established  at  Newport.    And  it  is  in  proof  that  a 
re-survey  of  the  town  of  Newport  was  made  in  Au- 
gust, 1795,  by  John  Roberts,  and  a  new  map  of  the 
town  prepared,  showing  a  considerable  extension  of 
its  limits,  embracing  other  blocks  of  lots  and  contani- 
.ing  two  open  squares,  on  one  of  which  is  written  ^^Pubr 
lie  Square,"  on  the  other,  "Bellvere  Square,"  withoiol' 
any  lines  drawn  across  them  sub-dividing  them   into 
different  lots  with  their  numbers  written  on  each,   as 
was  done  on  the  plat  dated  in  February,  1792.    Thft 
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CiMrBFLi.      proof  does  not  clearly  establish  the  fact  assumed  in  the 

Court         bill  of  complainant,  that  the  square  in  contest  was  ded- 

^        '•  ^        icated  for  the  public  use  and   benefit  of  the   town   of 

Town    IIFNbW-    ^^  ^        ,        f  -ip^rt-*  A       •    .     .       1.      .  ■        « 

PORT.  Xewport,  ns  far  back  as  1792.     And  it  is  distmctly  de- 

nied  by  defendants,  that  there  was  any  such  dedication 

at  that  time. 

A  dedication  of      B"^  ^^  ^^  1st  September,  1795,  after  tlie  re-survey 

gTonnd  jnthc  »nr  ^^g  made  of  the  town,  the  proprietor  of  the  land,  bv 

tenor  of  a  town    y  ,        ,       ,  t  n  r^         \    t. 

to  pnbiic  nue  as  his  agent,  executed  a  deed  to  the  trustees  of  Campbell 
h/**  conTeyance  county,  and  their  successors,  by  which,  in  considers- 
to\hr[i?ticM"  tion  *^of  ^he  said  justices  and  the  justices 'of  the  Court 
the         Coiiniy  Qf  Quarter  Sessions  having  fixed  on  Newport,  at  the 

Co'^rt  upon  con-  -^  r-  »  r        ' 

diiion  that  it  be  confluence  pf  the  Ohio  and  Licking  rivers,  for  the  seatof 
»qa«re!  ^paased  justice  for  said  county,  he  conveyed  to  them  and  their 
benefit  ^of  the  successors  the  ground  in  contest  as  apublicsquare,  to  bc 
County  upon  Ujc  propria^ed  as  they  nnay  think  proper,  for  the  use  of  pub- 
neat  of  iiistice,  lie  buijdjngs."    A  few  days  after  this  deed  was  made, 
in  \rn»?fo7Yhe  to  v^it :  on   the  7th  day  pf  September,  1795  a  new 
town^for^pnWrc  p'^ttt  or  map,  and  written  plan  of  the  town  was  exe- 
p.irpowa:  W7f4f.  cutcd  by  the  proprietor,  thrpugh  his  agent,  which  was 
Lexington.         Acknowledged  and  recorded  in  April,  1796.    The  town 
•     was  established  by  law  in  December,  1795,    The  coun* 
Jy  seat  was  removed  fro^  Newport  in  1840,  and  the 
public  square  and  the  public  edifices  thereon  were,  after 
that  time,  no  longer  used  for  county  purposes,  or  for  the 
purpose  ofholdingthereiij  the  Circuit  and  County  Courts, 
But  notwithstanding  its  abandonment  for  all  the  public 
purposes  and  uses  for  ^hich  it  was  destined  by  the  deed 
to  them  and  their  successors,  yet  the  countyjustices  still 
claim  the  title  to  thQ  square,  and  have  assumed  the  right 
to  apply  this  public  square,  and  the  public  edifices  built 
thereon,  to  private  purposes  by  renting  the  same  to 
Helni  ^nd  pthers,  >)^ho  hold  possession  under  said  tnis^ 
tees. 
It  must  be  coi^ceded  that  there  was  a  dedication  of 
jflmes  Taylor  in  the  squarp  jn  contest  in  September,  1795,  for  pubirc 

1796     laid     off  ^  ^  ,  i  .       i  i  »         i         - 

MewpoTt,  and  purposes  at  least,  and 'm  the  most  solemn  and  authentic 
lqua?e  in  ^""-^  ^rm  by  which  it  could  be  made,  to  wit ;  by  a  deed  of 
ih*e  sqaa^'Tto  iiJs  cotiveyance  from  the  proprietof,  and   that  the  subse- 
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quent,  If  not  the  anterior,  public  use  of  the  square  for      Cam»b«ll 
public  purposes,  for  a  period  of  forty-five  years,   or        Cou«t 
more,  was  enjoyed.   It  is  true,  by  the  inhabitants  of  -,       ••  „ 
the  county  of  Campbell,  in  common  with  the  citizens  roiT. 

of  the  town  of  Newport,  the  County  Court  trustees  Justices  of  Camp 
and  their  successors,  by  the  express  terms  of  the  grant,  ^hewTnSnwS 
were  vested  with  the  naked  legal  title  in  consideration  "  •  ^   P'^MI* 

,  ,  «...         L       1  iT      1  I  H.T  jqnsre  for  public 

that  the  seat  of  justice  should  be  located  at  Newport,  usesuid  pnrpo* 

and  upon  the  express  trust  that  the  square  should  be  seiit^of°^tiee 

appropriated  for  the  use  of  public   buildings— jniWfc,  p?"ci""^„'\sJq 

not  private.    Of  course  the  square  and  the  public  edi-  \hc  «eat  of  jns. 

^i.ii<ri  A«  .1  1  tl<^«  ^»*  remoT* 

fices  which  the  County  Court  might  erect  thereoii  ed  from  Now- 
must  be  used  and,  occupied  alone  for  public  purposes,  tb^'eoBTejaDce 
and  if  abandoned  by  the  County  Court  justices  for  the  ^JSfc  JnJJSiS! 
public  purposes  for  which  the  square  and  buildings  was  and  th«  seat  of 

,  .       «!•         ■  ^        1  .11.1  justice  beiDf  re* 

destmed*  Th^y  have  no  legal  or  equitable  right  to  ap«  moved,  that,  a 
ply  them  to  private  and  individual  uses  and  purposes,  ft^roiSetaJn 
as  they  have  done.  fw  public  purpo. 

And  upon  their  abandonment  of  the  square  and 
buildings,  then  a  dedication  for  public  use  results  by 
implication  in  favor  of  the^nhabitants  of  the  town  of 
Newport,  because,  Ist ;  they  have  had  from  the  year 
1795,  if  not  from  before  that  time,  until  the  attempt  of 
the  County  Court  to  make  a  private  appropriation 
thereof,  the  public  use  in  common  with  Campbell 
county,  of  the  square  and  public  edifices  thereon. 

2d.  Because  the  lots  were  sold  and  purchased  in  the 
Town  of  Newport  surrounding  the  squftre,  and  in 
other  parts  of  the  town,  upon  the  implied  promise  on 
one  side,  and  faith  on  the  ether,  at  least  from  the  year 
1795,  that  the  public  square  existed,  and  should  forever 
continue  to  exist  as  such,  for  the  public  use  and  conve- 
nience of  the  town.  This  view  brings  the  case  sub- 
stantially within  the  scope  of  the  principles  approved 
in  the  cases  referred  to  above,  and  especially  in  the  case 
of  Wickliffe  against  the  city  of  Lexington.  There  are 
various  untenable  grounds  assum'ed  in  the  assignment 
of  errors,  and  in  the  argument  of  counsel,  upon  v^hicb 
a  reversal  of  the  decree  of  the  Circuit  Court  is  de* 
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Mariah       manded  which  it  is  not  deemed  important  or  necessary 
RiBBY.        ^o  notice,  as  they  are  considered  to  be  unavailable   by 
^  this  Court. 

Whereupon  the  decree  of  the  Circuit  Court  is  af- 
firmed* 

Tihhatts  and  Helm^  for  appellants ;   Morehead  and 
StevensoTit  for  appellce3. 


Chancekt. 


Com  103. 


MntMry  17. 


GtMitettd. 


Maria  vs  Kirby. 

Appsa^l  from   the  Faybttb  Circuit. 

Slaves.    Emancipation.    Habeas  Corpus. 
IvBOB  Masbb  ALL  delivered  the  opinion  of  the  Court. 

In  1848,  Mrs.  Rebecca  Kirby,  a  resident  citixeD  of 
Kentucky,  and  the  owner  of  a  female  slave^  Maria, 
took  Maria  with  her  on  $  journey,  or  trip  of  pleasure, 
to  the  eastward,  and  during  a  delay  of  three  or  four 
days  in  Washington  county,  in  the  State  of  Paimsyl- 
vanta  a  vifii  of  habeas  corpus  was  issued  on  the  petition 
of  a  colored  man  named  Brown,  commanding  that 
Maria,  alleged  to  be  illegally  detained,  etc.,  should  be 
brought  before  the  judge.  And  upon  the  return  of  the 
writ  showing  that  Maria  was  claimed  as  a  skve  pur- 
.  chased  in  Kentucky,,  she  was  discharged  from  custody 
and  restraint,  Qnd  declared  to  be  a  free  woiBan,  to  go 
where  she  pleases  without  coercion  or  restraint  from 
any  one.  But  Maria  returned  to  Kentucky  with  her 
mistress,  and  was  here  held  as  a  slave  until  January, 
1850,  when  she  filed  this  biU  claiming  thai  she  was  free 
by  virtue  of  the  proceedings  and  judgo^nt  or  award 
on  the  writ  of  habeas  corpus  in  Pennsylvania. 
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The  defendant,  Kirby,  besides  demurring  to  the  bill,  Wawa» 
answered  denying  thealleged  right  to  freedom  admi.tLig^  Kibby. 
the  proceeding  on  the  habeas  corpus^  except  that  she  ' 
neither  made  nor  authorized  any  return  in  her  name  on 
the  writ.  She  also  denies  that  the  Writ  was  issued  at  the 
instance  and  with  the  consent  of  Maria,  and  states  that 
all  that  occurred  before  the  judge  was,  that  Maria,  on 
interrogation,  said  she  would  rather  go  back  to  Ken* 
tucky  as  defendant's  slave,  than  to  remain  in  Pennsyl- 
vania. As  to  this,  and  all  other  material  facts,  the  an<* 
swer  is  supported  by  the  only  deposition  in  the  cause. 
And  it  is  to  be  observed  that  the  order  or  judgment 
does  not  simply  declare  Maria  to  be  free,  but  discharg- 
ing her  from  restraint,  declares  her  to  be  a  free  woman  ** 
to  go  where  she  pleases,  etc.,  as  if  conceding  her  right 
of  choice  between  freedom  and  slavery.  And  indeed 
It  would  seem  very  strange  if  a  slave  temporarily  pres- 
ent with  her  mistress  in  Pennsylvania,  could,  by  the 
intervention  of  others  against  her  own  will  be  wrested 
from  the  possession  of  her  mistress  and  forced  by  the 
law  or  its  ministers  to  be  free. 

The  bill  makes  no  reference  to  any  law  or  statute  of 
Pennsylvania,  but  rests  the  claim  to  freedom  merely  on 
the  fact  that  Maria  was  taken  to  Pennsylvania  by  Mrs. 
Kirby,  and  upon  the  proceedings  on  the  writ  of  habeas 
corpxts.    It  was  agreed,  however,  upon  the  record  in  , 
the  Circuit  Court,  that  the  10th  section  of  the  statute  ,' 
of  Pennsylvania  for  the  abolition  of  slavery,  passed  hi ; 
1780,  and  also  a  statute  of  1847  repealing  the  excep* 
tlons  contained  in  said  10th  section  should  be  consid*- 
ered  as  a  part  of  the  case.    Neither  of  these  statutes  is 
actually  copied  into  the  record  before  us.    Nor  have  we 
any  other  evidence  of  their  contents  than  as  stated  in 
the  arguments  and  briefs  of  counsel.    From  these  we 
understand  the  10th  section  of  the  act  of  1780,  as  modl^^ 
fied  by  that  of  1847,  to  be  as  follows,  viz : 

*<  No  man  or  woman,  of  any  nation  or  color,  except 
the  Negroes  or  Mulattoes,  who  shall  be  registered 
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|Cabu«        ns  aforesaid)  shall  at  any  time  hereafter  be  deemed, 
KiABT.        adjiidged)  or  holden  within  the  territories  of  this  Com- 
moo  wealth  as  slaves  or  servants  for  life,  but  as  free  men 
and  free  women.*' 

It  was  doubtless  under  the  authority  of  this  act,  and 
in  reference  to  it,  that  the  writ  of  habeas  cotjnu  was 
issued,  and  that  Maria  was  discharged  under  it.  And 
the  question  of  her  freedom  has  been  argued  on  both 
sides ;  Ist,  as  it  arises  under  the  operation  of  the  stat* 
ute  itself;  and  2d,  as  It  is  affected  by  the  proceedings 
fuid  award  or  judgment  on  the  writ  of  habeas  corpus. 
It  has  not  been  made  a  question  whether  the  statute  of 
Pennsylvania  should  or  should  not  have  the  same  effect 
as  if  set  out  and  relied  on  in  the  bill,  and  we  suppose 
it  was  intended  that  it  should  have  the  same  effect. 

Then  the  fii^t  question  is,  what  etfect  by  the  law  of 
Kentucky  is  this  statute  of  I'ennsylvania  to  have  upon 
the  condition  and  rights  of  a  slave  voluntarily  taken  by 
the  owner  through  or  into  the  Stiite  of  Pennsylvania, 
and  there  casually  remaining  three  or  four  days,  or  a 
few  hours,  or  one  minute^  but  acknoweldging  servitude 
and  the  right  of  the  owner  during  this  commorancy, 
and  returning  to  Kentucky  as  a  slave  ?  We  put  the 
qu^tion  in  this  way  because  it  has  been  argued  that 
the  statute  operates  instantaneously,  and  changes  the 
condition  of  the  slave  just  as  soon  as  there  is  a  volun- 
tary entry  by  the  owner  with  the  slave  within  the  terri- 
torial operation  of  the  law  ;  and  because  while  we  can 
distinguish  between  a  removal  to  Pennsylvania,  or  an 
entry  upon  her  limits  for  the  purpose  of  residence,  and 
an  entry  for  a  merely  transient  or  temporary  purpose, 
we  cannot,  in  this  last  case,  distinguish  between  a  com- 
morancy or  delay  of  four  days  and  one  of  four  minutes. 
Nor  indeed,  if  the  statute  is  to  have  an  instantaneous 
effect  upon  the  condition  of  all  persons  coming  with- 
in the  limits  of  the  State,  do  we  perceive  any  ground 
for  distinguishing  between  the  case  in  which  the  owner 
voluntarily  crosses  the  line  of  the  State,  and  one  ill 
which  he  crosses  it  accidcnilj  and  ignorautly.    Or  if 
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ignorance  of  the  boundary  of  the  State  should  have  the  M*«i  *. 

effect  of  repelling  the  operation  of  the  statute,  so  should  Kutbt. 

ignorance   of  the  statute  itself,  -which  a  foreigner  is  ' 
not  presumed  to  know,  have  the  same  effect. 

It  may  be  admitted  that  Pennsylvania^  except  as  re-  Thoufkasute 

strained  by  the  constitution  of  the  United  States,  has  JJ*'^^^*^*^*  "*|J* 

a  right  to  determine  by  her  laws,  what  shall  be  the  con-  condition  of  all 

dition  of  all  persons  within  her  limits.     But  we  do  not  Kc"limiu7'  the 

admit  that,  as  to  strangers^  this  right  exists  any  longer  IJ^^u?"/hat%*er? 

than  while  they  are  within  her  limits,  or*  that  on  the  cv" '^S'"*'^" l^u* 

•^  '  She  baa  not  tha 

ground  of  a  transient  entry,  or  momentary  sojourn,  power  ofgWini 

upon  her  territory  for  a  temporary  and  lawful  purpose^  Riatue    i  which 

a  new  and  permanent  condition  or  status  can   by-  her  theV^MOn'eTefr 

laws  be  stampted  upon  strangers  so  as  that  it  shall  ad*  w^-ere— bat  upon 

»  ,    ,  ...  ,.  .  ,     .  bm  return  to  ibe 

here  to  them  and  determme  their  condition  on  their  re-  place  of  hia  dom 

turn  to  their  own  domicil.  The  doctrine  of  this  Court,  as  cup/,  hia  former 

heretofore  declared,  is  that  although  by  going  Into  an-  ?S,vi^^ that ^f  It 

other  State,  even  temporially  or  transiently,  a  citizen  jI,Vh\)lJforran5 

subjects  himself  in  fact  to  her  laws,  while  there,  he  if  sojonm  in  the 

does  not  thereby  assume  the  condition  which  they  de-*  for  a  temporary 

clare  belongs  to  all  persons,  or  to   those  of  his  class,  ??r2S'mnS!jj- 

but  that  upon  his  return  he  will  be  regarded  as  if  he  635  /  cS/iM^Ti 

had  not  been  absent,  or  as  having  carried  with  him  and  ii»iirw»,  (9  ij. 

brought  back  the  same  condition  and  rights  which  be-  efTectofareino^- 

longed  to  him  before  by   the  laws  of  his  own  State*  state"of  a^aiarS 

Graham  vs  Strader,  {7  B.  Monroe.)  CoUins  vs.  America,  Tr^^J'h^u'^ownw 

(9B.  Monroe.)    This  is  the  principle  of  the  cases  re-*  »>*J  bedeterm. 

ferred  to  as  applicable  to  the  condition  of  slaves  as  well  of     KtnmciJ, 

as  to  the  condition  and  rights  of  the  master.    And  the  IT  ^^^suie! 

Court  has  ftirther  maintained  the  principle  to  which  wd  miy^hai?  SUt 
adhere,  that  the  effect  and  operation  of  the  foreiccn 
law  upon  the  rights  and  the  condition  of  his  slave  tefn-^ 
porarily  within  its  jurisdiction  by  the  consent  or  act  of 
his  master,  with  no  intention  to  change  their  relative 
condition,  is  to  be  determined  in  a  contest  between 
them  in  our  own  Courts  by  our  own  laws  and  not  by 
the  foreign  law* 

It  remains,  then,  upon  this  part  of  the  subject  onlv  Ji*  lOatetioa 

*L   **L     *      11         X.  r  *u     o  1        .       .   :     o*^  the  SUtute  <rt 

to  sav,  that  the  tenth  section  of  the  Pennsylvania  stat-  Penn»vWania,  of 


VuL.  XII.  (M 


178a,  is  in  lab* 
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Masu         lite  of  1780,  stripped  of  iU  exceptions,  is  neither  pro- 

KiBPT.        hibitory  nor  vindicatory,  nor  even  declaratory  of  the 

lUnce  like  the  coDsequence  of  any  particular    act  or  fact;  but    is 

onhnaoce  ^^^of  jyjQ,.g|y  declaratory  of  the  general  principle,  that  no 

•Uve  *  M^Sn*  ol^  P®"^^  s^®''  ^^  adjudged  or  holden  within  that  Com- 

noucry  eerntade  mon wealth  as  a  slave,  but  as  free,  that  is  all  shall  be 

tdty,"  bat  does  held  to  be  free.    It  does  not  differ  in  principle  or  sul^ 

dSL  ^tS"liJVM  »^^c«  fro«^  ^^^  declaration  in  the  ordinance  of  1787, 

iST^eU  ^err^  "  ^^^^  iheve  shall  be  neither  slavery  nor  involuntary 

toiy  with  thejT  servitude  in  the  said  territory,"  which,  in  the  cases  re- 

Mi^  eoBsent.   ferred  to,  was  decided  not  to  impart  freedom  to  slaves 

temporarily  within  the  territory,  with  their  owners  or 

by  their  consent.     And  it  still  more  nearly  resembles 

the  first  section  of  our  own  statute  of  1798,  (Statute 

Law  1471,)  which  enacts    **  that    no    persons    shall 

henceforth  be  slaves  within  this  Commonwealth,  except 

such  as  were  so  on  the  seventeenth  day  of  October, 

in  the  year  one  thousand  seven  hundred  and  eighty* 

five,  and  the  descendents  of  the  females  of  them.**    To 

say  that  persons  of  a  certain  description  shall  not  be 

slaves,  is  fully  equivalent  to  saying  that  they  shall  be 

free.    And  our  statute  is  even  more  peremptory,  and 

apparently  more  direct  in  its  operation  than  that  of 

Pennsylvania,  since  our  statute  declares  positively  that 

the  persons  not  coming  within  the  exception  shall  not 

be  slaves  within  this  Commonwealth,  while  the  other 

only  declares  that  no  persons  not  registered,  etc.,  shall 

be  deemed  adjudged  or  holden  as  slaves  &c. 

And  yet,  while  it  cannot  be  doubted  that  many 
persons  who  our  statute  declares  shall  not  be  slaves 
within  this  Commonwealth,  have  been  brought  into 
it  as  slaves,  it  has  never  been  imagined  that  the  statute, 
by  its  own  force,  emancipated  them  while  temporally 
here,  and  much  less  that  it  made  them  free  on  their  re- 
turn  to  the  domocils  of  their  owners  ^rom  which  they 
were  brought  and  to  which  they  returned,  or  were 
taken  back  as  slaves.  Nor  do  we  suppose  that  if  a 
slave  thus  brought  temporially  within  the  State  were 
to  sue  his  owner  for  freedom  on  the  ground,  that  by 
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this  statute  he  could  not  be  held  ia  slavery  in  Ken-  Mitu 
tucky,  any  Court  in  this  State  ivould  construe  the  RiTbt. 
Statute  as  giving  the  right  to  freedom,  or  taking  from  '       ^ 

the  owner  his  right  to  the  slave  because  he  was  here 
with  him  for  a  transient  or  temporary  purpose.  The 
construction  would  doubtless  be,  that  the  statute, 
though  absolute  and  general  in  its  terms,  was  intended 
to  regulate  the  rights  and  acts  of  the  citizens  and  resi- 
dents, and  not  of  transient  visitors. 

It  is  true,  the  Courts  of  Pennsylvania  may  have  con* 
atruekl  their  statute  differently.  The  Judge  who^ 
acted  upon  this  habeas  carpus  certainly  did  so ;  and  it 
may  be  that  the  legislature  of  1847,  In  repealing  the 
exceptions  contained  in  the  original  act,  intended  that 
the  general  declaration  which  remains  should  operate 
ipso  facto  and  at  once,  to  free  every  slave  brought 
within  the  State,  without  regard  to  the  occasion  of  his 
being  brought,  or  the  duration  of  his  stay.  But  such  a 
construction  by  the  Courts,  or  such  an  intention  on  the 
part  of  the  legislature  does  not  seem  to  refer  itself  to 
any  view  of  internal  policy,  but  results  apparently  from 
a  disregard  or  denial  of  rights  of  property  established 
by  our  laws,  and  which,  on  principles  of  comity,  should 
be  at  least  passively  respected  in  other  States,  so  far  as 
their  exercise  in  those  States  would  not  disturb  the 
peace  and  order  of  society,  or  violate  its  internal  policy; 
it  would,  in  effect,  be  yielding  our  own  law  to  the  for* 
eign  law,  and  giving  to  the  foreign  law  an  extra  ter* 
ritorlal  operation  which  is  denied  to  our  own  laws, 
and  that,  too,  in  a  point  involving  essentially  the  inter- 
ests of  our  own  citizens,  and  the  institutions  of  the 
State  if  we  should  allow  to  the  law  in  question  the  in* 
fltantaneous,  absolute,  and  permanent  effect  contended 
for,  on  the  ground  either  that  the  legislature  or  the 
Courts  of  Pennsylvania  had  declared  that  it  should 
•o  operate* 

K  any  State  were  to  enact  that  any  slave  brought  a  ttttato  of  wr 
within  its  llB^Hts  by  the  authority  of  the  owner,  and  sSe^djSllIiX 
permitted  by  him  to  remain  there  six  months,  or  three,  ^*^.JJ[,|,*5ljiil 
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Mabia         or  even  one,  should  be  free,  there  might  be  some   reft" 
KiBBT.        fionfor  saying  that  such  li  law  should  operate  perma* 
Sutei    by    his  P^ntlv,  cven  upon  the  rights  of  strangers,  because  they 
°1k"*''here°ofa  '^^^^^  l^^^e  an  opportunity  of  knowing  its  provisions 
temporary   pur-  find  avoiding  its  coDsequences.    Bnt  a  statute  declariug 
should    bo^"in'  that  any  slave  so  brought  into  the  State  should  be   in- 
UoT  be  ^rrTfoTcid  Ptantly  and  absolutely  free,  would  except,  on  the  ground 
io  Kentucky.       ^jia^  thpre  could  be  no  rightful  slavery,  not  only  bo 
harsh  and  inhospitable,  but  would  be  unreasonable  and 
unjust  as   to  strangers  who,  though  ignorant  of  its 
ter^ns  would,  while  within  the  State,  be  subjected  to 
the  consequences  of  its  infraction,  without  the  possi* 
bility  of  avoiding  them.     We  do  not  admit  that  these 
consequences,  though  expressly  declared  should  be  re* 
cognized  and  enforced  by  any  other  State  against  its 
own  citizens  who  may  ignorantly  have  incurred  them. 
And,  therefore,  if  we  were  bound  to  concede  that  the 
10th  section  of   the   Pennsylvania  act  of   1780  was 
equivalent  to  an  express  declaration  that  every  slave 
brought  into  that  3tate  should  immediately  be  free,  and 
although  it  would  be  certain  that  so  long  as  the  slave 
should  remain  in  that  State  he  would  not  be  subject  to 
the  coercive  t^uthprity  of  his  owner,  we  still  should  not 
admit  that  the  slave,  voluntarily  continuing  his  subjec- 
tion and  returning  with  his  owner,  or  brought  back 
from  their  temporary  absence,  could,  under  the  laws 
of  this  State,  successfully  assert  a  right  to  freedom,  be- 
cause  the  statute  of  another  State  declared  that  any 
slave  carried  within  its  limits  should   be  immediately 
free.    On  the  contrary,  we  are  of  opinion  that  when 
nfter  a  temporary  absence  th^y  i^re  found  here,  at  the 
place  of  their  domicil,  sustaining  the  same  apparent 
relation  of  master  and  slave  as  before,  our  law  will 
consider  that  relation  as  still  legally  subsisting,  though 
they  may  have  been  in  a  State  where  it  was  prohibited 
or  not  recognized,  unless  it  is  shown,  or  may  be  in- 
ferred that  there  was  an  intention  to  emancipate,  or  to 
submit  to  the  emancipatiQa  declared  by  the  statute 
of  such  Sute, 
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What  effect  then  is  to  be  given  to  the  proceedings  on         Maha 
the  writ  of  habeas  corpus?    We  say  it  is   entitled  to         Kibbt, 

none,  and  certainly  to  no  conclusive   effect  upon  the  XTiarTTakenlo 

question  whether  Maria  is  or  is  not  a  slave  by  our  laws.  h^""oin  *"**^J 

The  only  Question  presented  bv  the  petition  and  by  the  \  hereupon 

I       1         i^r     .  '.11         II      L    11.  .    .    habeas  eorpu$ dt 

writ,  was,  whether  Maria  was  illegally  held  m  restraint  rjjni^o  be  ire« 

by  Mrs.  Kirby  or  by  Boyd,   who  was  travelling  with  S^*eIT^h? 

her.     The  response  claimed  that  she  was  held  by  pur-  EJi*"\o'Kentuo* 

chase  in  Kentucky  as  a  slave  for  life,  and  thus  referred  ^^y*    ^iih    her 

the  respondents  title  to  the  laws  of  Kentucky.    As  the  that  the  decUioa 

response  was  not  contradicted   by   any   evidence,  but  i> e  nn  syivanial 

was  sustained  by  the  admissions  of  Maria  herself,   the  Z^   ineffectual 

^  '10     show      any 

Judge,  if  he  had  considered  the  question  whether  she  fight  to  freedom 

was  a  slave  by  the  laws  of  Kentucky  as  decisive,  or  at  purpoae  brought 

all  material  in  the  case,  must  have  assumed  the  affirm-  [he  arave^eapi?^ 

ative.     And  if  he  decided  this  question  at  all,  he  deci-  «i»l*r  •■  ■*»•  ^*.* 

,    ,  .    .       ,  .  ,  r  ...  not  ask  the  auit 

ded  It  in  that  way,  as  is  evident  from  his  interrogatory  in  Pennaylvania* 

to  Maria.  But  it  is  manifest  that  he  disregarded  that 
question,  and  that  he  decided  as  to  the  illegality  of  the 
xestraint  complained  of,  solely  upon  the  laws  of  Penn- 
sylvania, of  which  none  are  relied  on  but  the  statute 
already  referred  to;  from  which  It  appears  that  in  that 
State  slavery  is  not  recognized,  and  that  all  persons 
are  there  to  be  adjudged  and  holden  as  free.  Then  all 
that  the  Judge  decided  and  all  that  the  record  of  the 
proceeding  conclusively  proves,  is,  that  Maria  and 
Mrs.  Kirby  were  in  Pennsylvania,  and  before  the 
Judge  on  the  writ,  that  he  considering  the  restraint  up- 
on M/iria  to  be  illegal  according  to  the  laws  of  that 
State,  discharged  her  from  it,  and  declared  either  that 
she  was  absolutely  free,  which  would  seem  to  have  ex- 
ceeded the  limits  and  object  of  the  proceeding,  or  that 
she  was  in  that  State  free  to  go  where  she  pleased, 
without  coersion.  But  Maria  did  not  ask  for  nor  ac- 
cept the  benefit  of  this  discharge,  nor  remain  in  Penn- 
sylvania where  it  or  the  laws  on  which  it  was  founded 
might  have  availed  her,  but  remained  in  the  custody 
and  control  of  her  mistress,  and  returned  with  her  to 
Kentucky  as  her  slave.    And  although  it  were  conce- 
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Makia  ded  that  the  Judge  decided  right,  according  to  the  law 
KiBBT.  of  Pennsylvania,  which  disregards  the  law  of  Kentucky-, 
and  that  by  that  law  and  the  decision  under  it,  Maria 
might  have  gone  at  large  in  Pennsylvania  as  a  fren 
woman;  yet  as  she  is  here  and  appeals  to  our  tribunals 
.  for  the  assertion  of  her  freedom,  the  question  still  is, 
whether  upon  the  facts  appearing,  she  is  free  by  the 
laws  of  this  State.  And  we  do  not  perceive  how  or 
why  the  conclusive  proof  by  a  record  of  the  fact  that 
she  was  in  Pennsylvania  with  her  mistress  as  a  slave, 
and  that  by  the  law  of  that  State  the  restraint  was  iU 
legal,  and  she  was  entitled  to  go  at  large  as  a  free  wo- 
man, can  have  any  other  influence  upon  that  question 
than  the  same  facts  would  have  if  admitted  or  proved 
by  oral  evidence,  and  by  the  production  of  a  statute 
accordant  with  the  construction  which  the  Judge  seems 
to  have  placed  upon  that  of  1780.  And  as  such  a  stat- 
ute would  not,  in  our  opinion  operate  of  itself  to  make 
Maria  free  according  to  our  laws,  so  neither  can  the 
proceedings  upon  the  habeas  corpus  have  that  effect* 
and  especially  when  the  writ  was  not  sued  out  at  her 
Instance,  and  she  in  effect  refused  and  disclaimed  the 
benefit  of  it. 
But  in  truth,  the  record  and  the  proceedings  which 
A  deoUion  it  States,  are  conclusive  as  to  nothing  except  that  such 
cSit^'upoB  ^one  proceedings  were  had.  If  the  decision  had  been  against 
Sroi«,i«no*ISr  Maria,  we  assume  that  it  certainly  would  not  have 
fo  another  ittiu  been  conclusive  against  her  in  Pennsylvania,  but  she 
might  have  obtained  other  writs,  time  after  time,  until 
she  found  a  Judge  who  would  decide  the  law  in  her 
favor/  It  would  be  strange  then  if  it  were  conclusive 
against  Mrs,  Kirby  whose  rights  were  in  fact  not  in* 
vestigated  nor  decided,  except  to  the  extent  that  by 
the  laws  of  Pennsylvania,  her  restraint  of  Maria  was 
illegal.  The  decision  is  not  conclusive  here  on  another 
important  principle,  and  that  is,  that  Mrs.  Kirby 
bad  not  the  benefit  of  those  laws  under  which  her 
right  to  Maria  was  acquired  and  sustained,  and  there* 
fore  in  the  trial  in  Pennsylvania,  she  had  not  the  same 
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rights  of  trial  to  Tvhich  she  is  entitled  here,  and  from 
which,  Maria  could  have  precluded  her,  only  by  re- 
maining in  Pennsylvania,  or  by  not  coming  to  Ken- 
tucky. Besides,  the  parties  are  not  the  same.  There 
was  no  regular  litigation  between  Mrs.  Kirby  and  Ma- 
ria, and  therefore  no  final  determination  of  their  res- 
pective rights.  In  fine  there  was  nothing  decided  by 
the  Judge,  but  that  the  slave  became  free  by  being 
brought  into  that  State,  and  as  the  question  is  now  to 
be  decided  by  our  laws,  we  say  that  according  to  our 
laws,  the  transitory  ingress  of  Mrs.  Kirby  and  her 
slave  into  the  State  of  Pennsylvania  did  not  make  the 
slave  absolutely  free,  notwithstanding  the  statute  and 
the  decision  under  it. 

Wherefore  the  decree  dismissing  the  bill  is  affirmed* 
Kinkead  4*  Breckinridge  for   appellant;    PindelU 
Shstff  and  Beck  for  appellee. 
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Spiiko  6l 
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V9 

Bbsobb,  fte 


Spring  &  Stepp  vs  Besore,  &c. 

Appeal  from  the  Fayette  Circiut. 
Malicious  suits.    Probabk  cause. 
Guiir  JvsTios  SiMptos  deliTdred  the  opinion  of  the  Conit 

Spring  dt  Stepp  were  in  the  year  1849,  engaged  in 
keeping  a  livery  stable  in  the  town  of  Richmond,  and 
having  incurred  liabilities  to  a  considerable  extent,  sev- 
eral of  their  creditors  exhibited  bills  in  chancery  in  the 
Madison  Circuit  Court  against  them,  alleging  that  they 
intended  to  make  a  fraudulent  conveyance  or  some 
other  fraudulent  disposition  of  their  property,  for  the 
purpose  of  preventing  their  creditors  from  collecting 


108   <BB 
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SpiiN-a  &      their  debts ;  on  which  bills,  attachments  were  sued  out 
V9  and  levied  upon  the  property  of  the  defendants. 

Bbiokb,  Ao>  The  defendants  answered  and  denied  that  they  in- 
tended to  makfi  any  fraudulent  disposition  of  their 
properly,  or  had  eyer  entertained  such  a  design.  The 
suits  were  consolidated  and  a  good  deal  of  testimony 
introduced  on  both  sides.  Upon  final  hearing,  the 
Circuit  Court  sustained  the  attachments,  and  the  prop- 
erty attached  having  been  sold  during  the  pendency  of 
the  suits,  distributed  the  proceeds  among  the  several 
attaching  creditors.  To  that  decree  the  defendants 
prosecuted  a  writ  of  error,  and  this  Court  being  of  the 
opinion  that  the  testimony  was  insufficient  to  establish 
the  charge  of  a  fraudulent  intent,  reversed  the  decree 
and  remanded  the  cause  with  directions  that  the  several 
bills  should  be  dismissed. 

After  the  reversal  in  this  Court,  but  before  its  man* 
date  had  been  entered  and  carried  into  effect  in  the 
Circuit  Court,  Spring  &  Stepp  commenced  two  actions 
on  the  case  in  the  Fayette  Circuit  Court  against  part 
of  the  creditors  for  having,  as  alleged  in  the  declara* 
tions,  maliciously,  and  without  probable  cause  institu- 
ted said  suits  in  chancery,  and  sued  out  the  attach- 
ments therein,  whereby  their  property  had  been  levied 
upon,  and  sold  at  a  great  sacrifice,  and  they  had  sus- 
tained considerable  loss  and  injury. 

The  two  cases  were  consolidated  and  submitted  to 
the  Court  by  the  consent  of  parties,  to  determine,  first  • 
Whether,  as  the. suits  were  brought,  before  the  man- 
date of  this  Court  had  been  entered  in  the  Madison 
Circuit  Court,  and  the  bills  dismissed,  they  doold  be 
maintained,  or  shduld  for  that  reason  be  abated  ?  And 
second  i  Whether  the  decree  iti  the  Circuit  Court  sus- 
taining the  attachments  and  decreeing  relief  to  the 
complainants,  notwithstanding  that  it  had  been  re- 
versed, was  conclusive,  or  only  prima  facie  evidence 
of  probable  cause  for  instituting  the  suits  and  suein^ 
out  the  attachments?  Both  questions  wrre  decided 
against  the  plaintiflTsby  the  Circuit  Court. 
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In  addiiioQ  to  tbe  facts  already  mentioned,  it  was      ^Itbp* 
admitted  by  tlie  parties,  and  so  entered  on  the  record,  •• 

that  the  defendants  were  actual  bona  fide  creditors  of   — '—     ■ 

the  plaintiff  at  the  time  they  instituted  the  suits  in  cban* 
eery,  and  obtained  the  attachments  ;  and  that  the  Ma- 
dison Circuit  Court  had  jurisdiction  over  the  subject 
matter  of  the  suits.  The  proceedings  in  the  chancery 
suits  were  to  be  considered  as  part  of  the  agreed  facts  i 
but  there  was  no  adjmi||rton  that  any  other  proof  could 
be  made  to  establish  the  want  of  probable  cause,  than 
that  which  might  be  deduced  from  the  record  of  the  pro- 
ceedings in  said  suits,  and  the  reversal,  by  this  Court 
of  the  decree  of  the  Circuit  Court.  ^ 

1.  It  is  a  general  principle,  that  to  enable  the  plain-  It  10  ih« (general 
tiflf  to  maintain  such  an  action  as  this,  the  suit  alleged  eoabilfa^piArntlir 
to  have  been  malicious  must  have  been  determined  in  icriSJTfofa'ciSl 

his  favor ;  and  this  fact,  as  well  as  the  manner  of  its  f."i.^  brought  ma- 

,--,,,  liciouslv,       the 

determination,  must  appear  on  the  face  of  the  declara-  luit  aiieftd  to 

tion.    C6U  vs.  Hank^,  (3  Monroi^  209.)    This  princi-  dJu^wXo'Sfffe 

pie  is  not  controverted,  but  it  is  contended  that  the  SiteJ j-JS  *^^ 

suits  had  been  virtually  determined  by  the  reversal  of  ^^  i*^?^^  •"* 

-  It  1  /•!.>«  1.  ,         tha  fact  should 

the  decree,  and  the  mandate  of  this  Court  directed  to  be  aTored:  CoU 
the  Circuit  Court  to  dismiss  the  bills,  and  to  sustain  Son.^^!>'  ^ 
this  proposition,  we  have  been  referred  to  the  case  of 
Burt  vs.  Fhfit,  (4  Wtnd,  501,)  in  which  it  appeared 
that  the  suits  complained  of  as  malicious,  were  insti- 
tuted in  a  Justice's  Court,  and  the  plaintiff  there  re- 
covered judgments,  but  the  defendant  brought  appeals 
on  them,  and  prevailed  in  the  Common  Pleas ;  and  it 
was  held  by  the  Supreme  Court  of  the  State  of  New 
York,  that  the  appeals  mtt  further  proceedings  in  the 
same  suits,  and  the  judgments  rendered  in  the  Court 
of  Common  Pleas,  were  determinations  of  the  suits  tn 
iavor  of  the  defendants.  But  there  is  an  evident  want 
of  analogy  between  that  case  and  this.  In  that,  ih6 
judgment  of  the  Court  of  Common  Pleas  produced  a 
reversal  of  the  judgment  of  the  Justice,  and  was  car*" 
ried  into  effect  by  the  Court  that  rendered  it,  being,  as 
we  may  presume  similar  to  appeals  in  this  State,  from 
Vol.  XII.  70 
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fipiiHo  k      the  jadgm^nts  of  justices  of  the  peace,  to  the  Circuit 
^''         Court,  where  the  trial  it  had  in  the  latter  Court,  and 
J»iojiB»  kc.    ii,^  judgment  rendered  and  executed  without  any  refer- 
ence  to  the'  judgment  appealed  from. 

In  this,  the  further  action  of  the  Circuit  Court  was 
necessary  to  put  an  end  to  the  suits,  by  carrying  into 
effect  the  mandate  of  this  Court,  and  until  that  was 

e  ^  **btou*  ht*£  ^^^^f  ^^^  *""^  '^^^^  ^^'W  pending  and  undetermined  in 
the  Ciroait  that  Court.  There  might  be  s%me  plausibility  in  the 
tei°c«mplainantt  argument,  that  in  the  case  of  a  mere  aiBrmance  by  this 
Swrtof  Appeaii  Court,  the  suit  was  determined  before  the  mandate  was 
Si?ctfo""^the  *^^®^^^  '^  ^^^  Court  bclow,  because  no  change  of  judg- 
Cirenit  Conrtto  mcnt  or  decree  would  be  produced,  and  also  because, 
!■  nof  aaeh  a^fi*-  under  the  statute  on  the  subject,  no  action  of  the  Court 
SSd  *fei«^rS£2  ^^^^  '«  necessary,  except  in  some  specified  cases.  But 
tion  of  the  luit  ju  the  case  of  a  reversal,  even  where  the  Circuit  Court 

as  "Will  ant&trize        ,  .      ■   ■        • 

the  defendant  to  is  imperatively  required,  by  the  mandate  of  this  Court, 
oQ^eoLefora  to  dismiss  the camplainant*s  bill,  the  suit  is  still  pend* 
nnai'tl  man!  '^g  «» that  Court  until  the  requisition  is  complied  witln 

^to  ff  tT"^^^  '^^^  ^^^  ^^  ^^  ^^^^  ^^  ^^'^  ^^  ^  etctually  determined) 
although  the  mode  of  its  determinmtion  may  have  bees 
unalterably  fixed  by  the  decision  and  mandate  of  this 
Court*  It  follows,  therefore,  that  these  suits  were 
commenced  prematurely,  and  cannot  be  maintained. 

The  effect  however,  to  which  the  decree  of  the  Ci^ 
cuit  Courtis  entitled,  notwithstanding  its  reversal, « a 
questkm  of  more  importance,  as  upon  its  decision,  fte 
right  of  the  plaintlfis  to  tnaintain  a  subsequent  action 
essentially  depends*  Upon  this  question  the  authorities 
seem  to  conflict.  .The  Supreme  Court  of  North  Caixh 
kna  decided  in  the  case  of  Orijis  vb  8elkr%  (4  Deverma 
mui  BattlCf  174,)  that  probaUe  cause,  waft  judicially  as- 
certained by  the  judgtne&t  of  the  Inferior  Court,  al- 
though  upon  an  nppeal,  a  contrary  judgment  be  giv» 
in  a  higher  Court;  and  that  such  a  judgment,  no  mat- 
ter how  obtained,  being  a  judicial  sentence,  is  concla- 
eive  evidence  of  probable  cause*  The  same  doctrine 
was  4ield  substauitially  by  the  Suprtaie  Court  of  Massa* 
cbusetts  in  the  case  of  WAitlet/  vs  Ptckhamj  (IS  M<st. 
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Rep.t  243,)  and  in  the  case  of  Herman  vs  Broaterhooff  (8 
Watti^  Pennsylvania  Rep.^  24U,)  it  was  decided,  that 
*Ma  a  suit  for  a  malicious  prosecution,  a  judgment  in  the 
Court  below  is  complete  evidence  of  probable  cause." 
The  case  of  Reynolds  vs  Kennedy^  (1  Wilson's  Rep.^ 
232,)  settles,  substantially,  the  same  doctrine,  that  is, 
that  the  judgment  of  the  inferior  Court  is  complete  ev- 
idence of  probable  cause,  and  indeed  conclusive,  if 
nothing  else  appear  than  the  judgment,  and  its  subse- 
quent reversal.  The  case  of  Burt  vs  Place^  supra^  is 
however  relied  upon  as  settling  a  different  doctrine  up- 
jon  the  subject,  and  as  deciding  that  such  a  judgment  is 
not  conclusive  but  only  prima  facie  evidence  of  proba- 
ble cause.  The  principle  settled  in  the  case  last  cited, 
we  understand  to  be,  that  such  a  judgment  will  not, 
in  every  possible  state  of  case,  be  deemed  to  be  conclu- 
sive of  the  question  of  probable  cause ;  but  that,  like 
judgments  in  other  cases, .  its  effect  may  be  destroyed 
by  showing  that  it  was  procured  by  fraud,  or  other  up- 
due  means. 

The  correct  doctirlne  on  the  subjectis,  in  our  opinion, 
that  thj»  decree  or  judgment  in  favor  of  the  plaintiff^ 
although  it  be afterw^ards  reversed,  is,.,  in  cases  where 
the  paities  have  appeared^  and  proof  has  been  heard 
on  both  sides,  conclusive  evidence  of  probable  causey 
unless  other  matters  be  relied  upon  to»  impeach  the 
judgment  or  decree,  and  to  show  that  it .  was  obtained 
by  fraud:  and  in  that  case  it  is  indispensible  that  such 
matter  should  be  alleged  in  the  plaintiffs  declaration ; 
for  unless  it  be  done,  as  the  other  facts  which  have  to 
be  stated,  establish  the  existence  of  probable  cause^the 
declaration  is  suicidal*  The  plaintiff's  declaration  will 
itself,  always  furnish  evidenee  of  probable  cause  when 
it  states,  as  it  must  do,  the  proceedings  that  have  taken 
place  in  the  sait  alleged  to  be  malicious,  and  shows 
that  a  judgment  or  decree  has  been  rendered  against 
the  plaintiff.  To  counteract  the  effect  of  the  ji^gment 
or  decree,  and  the  legal  deduction  of  probabfo  calue^ . 
it  Is  incumbent  upon  him  to  make  it  appear  in  his  deda- 
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ration  that  such  judgment  or  decree  was  unfairly  ob- 
tainedy  and  was  the  result  of  acts  of  malice,  fraud,  and 
oppression,  on  the  part  of  the  defendant,  designed  and 
having  the  effect  to  deprive  him  of  the  opportunity  and 
necessary  means  to  have  defeated  the  suit,  and  obtain- 
ed a  judgment  in  his  favor.  The  declarations  in  these 
cases  do  not  allege  any  facts  tending  to  obviate  or 
countervail  the  legal  effect  of  the  decrees  that  were 
rendered  in  the  Circuit  Court  against  the  plaintiffs;  nor 
is  the  existence  of  any  such,  admitted  in  the  statement 
of  the  facts  which  were  agreed  by  the  parties.  The 
naked  case  then  is  presented  of  suits  against  the  defend- 
ants  for  the  malicious  and  vexatious  prosecution  of  cer- 
tain suits  in  chancery  with  attachments  against  the 
plaintiffs,  in  which,  decrees  were  pronounced  in  favor 
of  the  present  defendants,  which  were  reversed  by  this 
Court,  with  direction  to  the  Circuit  Court  to  dismiss 
their  suits,  without  any  proof  of  malice  or  the  want  of 
probable  cause,  except  that  which  is  furnished  by  the 
record  ot  the  proceedings  in  the  chancery  suits.  Un- 
der such  circumstances,  the  decrees  rendered  in  the 
Circuit  Court  are  conclusive  evidence  of  probable 
cause,  and  the  plaintiff's  cannot  maintain  their  actions. 

Wherefore  there  being  no  error  in  the  judgment  of 
the  Circuit  Court,  it  is  affirmed. 

Carr  4*  Atwood^  and  Kinkead  4*  Breckinridge  for  ap- 
pellants; Bumom  for  appellees. 
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Hill  v$  Squire,  &c.,  (of  color.)  Chancert. 

Error  to  the  Madison  Circuit.   .  ^       ,^. 

Case  105, 
Emancipation.     Wills.     Executors, 

JiroeB  Mabsbali.  delivered  the  opinion  of  the  Court.  January  26. 

The  will  of  Humphrey  Tunstall,  admitted  to  probate 
in  February,  1850,  contains  among  others,  the  follow-      ^"^  stated, 
ing  clause: 

*•!  emancipate  and  set  free  my  several  negroes  here 

,o.T»*/  N  A  testator  made 

mentioned,  say,  fequire.  Jack,  (fee  ,  (nammg  seven,)  pro-  his  will  in  the?'^ 
vlded  they  give  the  Madison  County  Court  good  and  Emancipate  and 
sufficient  security  for  their  maintenance  and  good   be-  «<^t/'"  my  sev- 

*^/..  111/..1  1.  eral  negroes  here 

havior.  And  if  they  should  fail  to  comply  with  the  mentioned,  aay 
above  requisition,  I  give  them  all  to  Humphrey  T.  SJfmLg*7,)pTol 
Hill,  son  of  Harrison  and  Patsey  Hill,  as  slaves  for  JiJ'''^  ^^i^^fwS 

1:fo  "  Co.,  Goart  good 

and  sufficient  le 

At  the  April  term,  1850,  of   the  Madison   County  cutiiy  for  their 

Court,  five  of  the  negroes  emancipated  by  the  foregoing  Jliod^*  beharior, 

cjause,  offered  in  that  Court,  to  execute  separate  bonds  Jhouid'^faii^!o 

with  security  as  required  by  the  will.    And  the  record  comply  with  Uie 

above      requisi* 

from  that  Court  States,  that,  having  heard  the  state-  tion:  i give  them 

ment  of  one  of  the  executors  who  refused  to  give  his  ^  T.°Hiii""aoii 

assent  as  required  by  the  statute,  the  Court  refused  to  pauy"1?ni,*M 

permit  the  bond  to  be  executed  and  to  grant  certifi-  slaves  for  Ufe," 

-  -       -  ^1  ^  %       n  fiveoftheslaTee 

cates  of  freedom.    On  the  same  day,  the  five  negroes  offered  the  se- 

whose  application  had  been  thus  refused,  filed  this  bill  county  Oturtin 

in  equity  against  the  executors  of  Humphey  Tunstall,  th"executo'f"re- 

in  which  they  state,  in  addition  to  the  foregoing  facts,  ^"y^.  ^  p"^**' 

that  the  testator  was  not  indebted  to  the   amount  of  ^urt  refused^io 

f  100,  and  left  a  large  estate  in  lands  and  personalty  Held ^t**the  oil 

worth  thousands  of  dollars,  and  that  the  executors  are  SasitotS^UTels 

in  fact  willing  for  them  to  be  free,  and  they  pray  for  ?°^f9^^^*^^J  f^ 

general  relief,  and  offer  to  execute  proper  bonds.  and   that    th« 

The  executors  do  not  controvert  any  of  the  facts  al-  ^„i^  ha??all- 

laged  in  the  bill,  but  in  effect  admit  them,  and  say  they  ^^^  ^It^^ 
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Hill         neither  assented  or  dissented  in  the  County  Court,  but 

SqgiR?,  &c.    that  they  withheld  their  aissent  on  account  of  the  short 

asieated, — m5  period  which  had  elapsed   from   the  testator's  death,. 

to*on^httoh^^    and  net  being  fully  acquainted  with  his  affairs,  they 

Miented.  were  onwiUin^  to  incur  responsibility  by  immediate  and 

absolute  assent,,  and  because  they  had  in  fact  taken  no 

conti^€>l:  Qv&r  the*  complainants^  but  had  let  them  go 

about  as  fre«-  persocM. 

H»  T»  Hil1,^the  contingent  devisee  under  the  cbiuse 
of  the  will  above  quoted,  and  otherwise  the  principal 
devisee  in  the  will,,  was  made  a  defendant  on  his  peti- 
tion^and  after  filing  a  demurrer,  which  was  overruled, 
contested  by  answer  and  cross  bilJ,.  the  right  of  the 
complainants  to  any  relief^  on  the  ground  that  they  bad 
not  complied  with  the  condition  prescribed  for  their 
emancipation,  and  »nsrsting  that  bond  had  not  been 
tendered  in  proper  time^  nor  with  good  security  ;  that 
all  the  s«ven  were  required  by  the  will  to  give  bond  so 
as  to  bind  all  for  each,  or  at  least  that  all  must  give 
bond,  and  that  if  this  were  not  done,,  all  were  deviaed 
to  him.  He  also  insists  that  he  is  entitled  to  the  hire 
of  the  seven  from  the  death  of  the  testator,  and  prays 
for  a  decree  against  the  executors,.  &c. 

The  Chancellor  having  in  aa  interlocutory  decree 
expressed  the  opinion  that  the  County  Court  should 
have  allowed  the  complainants  to  execute  bonds^  &g.^ 
that  their  rights  could  not  be  prejudiced  by  the  improp- 
er refusal  .of  their  offer,  but  that  in  equity  the  offer 
made  in  good  faith  vested  the  right  of  freedom,,  subject 
still  to  the  condition  of  executing  the  bonds  as  required, 
time  was  given  until  the  next  terna:  for  the  complainants 
to  execute  their  bonds  with  security,  &c.,  in  the  Court 
of  equity,  or  to  produce  evidence  of  their  having  done 
so  In  the  County  Court.  In  either  of  which  alterna- 
tives it  was  intimated  that  such  further  decree  weuld 
be  rendered  as  might  be  necessary  for  ^ectuating  their 
freedom  before  the  next  term  the  County  Courts  acting 
in  conformity  with  this  decree,  and  as  it  would  seem» 
under  the  idea  that  it  was  mandatory  upon,  tfaem^  a&> 
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cepted  bonds  executed  by  the  oomplainants  with  secu- 
rity,  &c.  And  at  the  March  term,  1851,  it  was  Anally 
decreed  in  this  case  that  the  complainants  have  their 
freedom  that  the  cross  bill  of  H.  T.  Hill  be  dismissed 
and  that  he  pay  to  the  oomplainants,  their  costs,  &c. 

Upon  the  emancipating  clause  in  the  mil,  we  are  of 
opinion  that  freedom  is  given  to  the  stares  severally^ 
aqd  that  each  one  upon  compliance  with  the  comdition 
prescribed,  is  free  as  far  as  the  testmtor  could  make  him 
so.  He  emancipates  the  several  negroes  named  upoa 
their  executing  bond.  Looking  to  the  nature  of  the  right 
or  benefit  conferred,  and  to  the  language  used^  the  ob* 
vious  meaning  is,  that  he  emancipates^  each  and  any 
one  upon  the  performance  of  the  condition  as  applicai^ 
ble  to  each  and  any  one.  The  word  ^their,'  and  other 
similar  words,  are  often  used  in  this  manner  to  avoid 
circumlocution,  and  It  is  therefore  often  necessary  to 
construe  such  words  distributively.  Of  this,  the  stat- 
ute of  descents  presents  numerous  examples*  The 
•concluding  words  of  the  emancipating  clause  are  not 
sufficient  to  change  this  construction  of  the  first  part. 
Even  if  the  word  "they"  in  the  latter  part  of  the  clause 
means  ^all  of  them^"  this  would  merely  show  that  H.T« 
fijll  was  to  have  all,  only  in  case  they  should  all  fail  to 
comply  with  the  requisition,  which  would  not  be  at  all 
inconsistent  with  the  derise  of  freedom  to  each,  upon 
bis  or  lier  compliance*  Whm  tlie  exec. 

-    .  ..11  ,  .      'tor  ImpiopeTlv 

It  IS  not  requisite  that  the  seven  negroes  named  m  Tefutes  to  giri 
the  clause  should  be  bound  for  each  other,  or  that  each  G?ut!^conit^ 
should  become  free,  in  order  that  any  one  might  be  riaw^eSSclLS 
free.  And  that  the  complainants  oflTered  to  execute  ^  ^^2^^'  ^ 
bonds  without  unreasonable  delay,  is  manifest  not  only  jurisdietioa  to 
from  the  fact  that  a  very  short  interval  had  elapsed  JSSS ,  ^^  *** 
after  the  probate,  within  which  they  were  to  look 
4ibout  for  security,  but  also  from  the  fact  that  the  ex- 
eciators  were  not  ready  even  when  the  ofller  was  made, 
io  determine  whether  they  would  assent  to  the  emanci- 
pation. But  it  now  appears  that  they  ought  to  have  as* 
aented.    They    admit  that  the  other  estate  of  the 
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testator,  besides  the  seven  negroes  conditionally  eman- 
cipated, v^as,  and  is,  amply  sufficient  to  pay  his  debts. 
They  show  no  reason  Mrhy  they  should  not  assent  to 
the  emancipation  as  directed  by  the  ^ill.  And  they 
do,  by  their  answer  virtually  assent.  Then,  as  under 
the  act  of  1841,  (3  Statute  Law  226,)  it  was  not  the 
duty  of  the  County  Court  to  accept  the  bonds  and  grant 
certificates  of  emancipation  without  the  assent  of  the 
executors,  which  was  withheld,  and  as  the  same  stat- 
ute expressly  authorizes  a  bill  in  chancery  by  slaves 
emancipated,  to  coerce  the  assent  of  the  executors 
when  improperly  withheld,  the.  Court  of  Equity  had 
undoubted  jurisdiction  of  this  case  for  that  purpose,  if 
for  no  other.  And  although  the  bill  does  not  specifi- 
cally pray  for  such  coercion,  yet,  as  it  shows  sufficient 
ground  for  it,  and  prays  for  general  relief,  there  is 
enough  to  sustain  the  jurisdlctioii  of  the  Court,  and 
The  Tight  to  free,  the  demurrer,  was  properly  overruled. 

doom  exists  from  m  r    %  /««       <  • 

the  date  of  ihe  The  sufficiency  of  the  security  ofiered  by  the  com- 
ecote  UirrequeM  plainants  in  the  first  instance,  and  which  was  denied 
led^ond  in  such  fcy  the  answer  of  Hill,  was  material  in  this  case  only 
for  the  purpose  of  showing  that  there  had  been  a  suffi- 
cient as  well  as  timely  offer  to  comply  with  the  con- 
dition prescribed  by  the  will.  As  this  was  satisfac* 
torily  established  by  the  evidence,  the  offer,  though  not 
accepted  at  the  time,  and  therefore  not  making  them 
absolutely  free,  must  be  regarded  as  a  complete  tender 
of  performance  on  their  part ;  and  as  they  proceeded 
without  delay,  and  in  a  legal  manner  to  consumate 
their  rights  by  coercing  or  procuring  an  acceptance  of 
their  offer,  and  thus  actually  performing  the  condition, 
we  are  of  opinion  that  the  entire  proceeding  and  the 
final  performance  of  the  condition  by  the  execution  of 
bonds  accepted  by  the  County  Court,  relate  back  to 
the  valid  offer  of  performance  originally  tendered,  and 
have  the  same  effect  in  vesting  and  completing  the 
right  to  freedom  as  if  the  performance  tendered  had 
The  County  been  at  once  executed  and  accepted. 

Court  having  ac- 
•epted  the  secu- 
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It  is  <innec6Sisary  to  decide  whether,  if  the  County  Hi^l 

Court  had  not  accepted  the  bonds  during  the  progress     SquikR,  4c. 
of  the  sait,  ih^  Court  of  Equity  could   have  granted  rity  and   taken 
any  other  relief  than  that  of  coercing  the  assent  of  the  jj*  ^SnfoTOiiy 
executors,  or  of  decreeing  that  their  answer  contained  wUhan  intetio- 
a  sumcient  assent,  and  thus  removms:  the  obstruction  the  cane  iha  free 
to  the  action  of  the  County  Court.    Nor  is  it  material  puI^nSSTiT  cSS-* 
to  enquire  under  "what  motives  this  last  named  Court  P^®^* 
accepted  the  bonds.     The  answer  of  the   executors 
and  the  interlocutory  decree,  coustituted  proper  grounds 
for  their  accepting  sufficient  bonds  and  igranting  cer- 
tificates of  freedom.    And  if  they  supposed  the  decree 
to  be  compulsory,  this  mistake  does  not  vitiate  their 
act.  The  execution  and  acceptance  of  the  bonds  in  the 
County  Court  completed  the  performance  of  the  con- 
dit^ion  imposed  by  the  will,  and  entitled  the  complain-^ 
ants  absolutely  to  their  freedom. 

The  County  Court  having  accepted  the  bonds,  a  de- 
cree declaringas  the  consequence^  that  the  complainants 
buve  their  freedom  seems  to  have  been  an  appropriate 
termination  of  their  suit.  And  ev€n  if  the  decree  im- 
ports more  than  the  mere  declaration  of  a  fact,  it  can 
prejudice  no  one. 

With  regard  to  the  claim  of  H.  T,  Hill  to  the  hire  Where  iiayes 
of  the  complainants  from  the  death  of  the  testator,  it  is  wTil^aicT  hirei 
sufficient  io  say  that  the  statute  of  1841,  al though  Jcitor^iawSrto 
it  requires  ibe  executors  to  hire  out  slaves  emancipated  freedom,  the  hire 

1  ..1         .11  .  r.    t    I         t  F         I  .  la  for  the  benefit 

by  will  until  they  are  satisfied  that  there  is  oth^r  estate  «f  the  emancipa 
•sufficient  to  pay  the  debts,  etc.,  expressly  enacts  what  ituMSon!***^**"* 
would  be  otherwise  the  dictate  of  equity  that  the  hire 
shall  be  for  the  benefit  of  the  emancipated  slave,  if  the 
executor  becomes  satisfied  that  the  other  estate  is  suffi- 
cient. So  tiiat  Hill,  on  this  ground  as  well  as  because 
he  is  not  entitled  to  the  complainants,  has  no  right  to 
charge  the  executors  with  hire  for  the  time  that  they 
permitted  the  complainants  to  go  free,  or  for  the  time 
that  they  were  hired  out  under  the  order  of  the  Court,  and 
certainly  cannot  complain,  as  he  has  done  in  this  Court, 
that  the  decree  makes  no  disposition  of  this  hire,  ex- 
VoL.  XII.  71 
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Hitt         cepl  for  payment  of  fees,  etc.  As  Hill  is  the  only  party 
8«viBB,  &e.     ^'ho  opposed  the  relief  bought  by  the  complainants, 
■"■""■"^"^  and  as  he  has  failed  in  every  ground  assumed  for  this 
opposition,  and  also  in  every  claim  set  up  in  his  cross 
bill,  it  ivas  certainly  right  to  decree  against  him  all 
0  the  cost  of  the  complainants  in  their  contest  with  him; 

and  he  might  have  been  decreed  to  pay  costs  of  the  ex- 
ecutorsott^is  <cross  bill,  which  was  not  done.  The 
•complainants,  however,  incurred  a  small  amount  of 
costs  before  Hill  became  a  party,  and  as  it  does  not  ap- 
pear that  he  had  any  agency  in  defeating  their  original 
attempt  to  comply  with  the  condition  of  their  emanci- 
pation, he  should  not  be  made  liable  for  the  costs  in- 
<urred  in  the  suit  against  the  executors  before  he  came 
into  it  But  for  all  costs  subsequently  incurred  by  the 
complainants,  both  in  their  original  bill  and  on  his  cross 
bill,  he  is  justly  liable. 

Wherefore  the  decree,  except  as  to  the  costs,  is 
affirmed,  but  so  far  as  respects  the  costs,  the  decree  is 
reversed,  and  the  cause  remanded  with  directions  to 
decree  the  costs  as  above  indicated.  And  in  this  Court 
the  defendants  in  error  are  entitled  to  one-half  of  then: 
costs. 

Field,  RunyaUf  and  Bumam  for  plaintiff^  Turner  for 
defeadaotf. 
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Bohannon  vs  Combs. 

EeBOE  to  THS  WoODPOED  ClECOtT. 

Bills  of  Exchange,    Sureties. 

JoD9t  Marshall  delivered  the  opinion  of  the  Court  near  the  doet 
of  the  last  term,  when  it  was  suspended  until  the  present  term. 

CoxBs,  as  the  holder  of  a  bill  oT  exchange  due  In 
January,  1933,  drawn  by  Divine,  accepted  by  Bif^wn 
the  drawee,  and  endorsed  by  Bohannon  the  payecr  and' 
also  by  Huggins,  having  obtained   on  it  a  judgment 
against  the  acceptor  Brown,  a  bill  was  filed  in   the 
names  of  Brown,  Divine  ,Bohannon,  and  Huggins,  pray*  • 
ing  to  enjoin  the  judgment,  and  also  to  restrain  and  en- 
join Combs  from  further  proceeding  on  the  bill  of  ex* 
change,  and  that  it  might  be  cancelled.    An  order  was 
endorsed  on  this  bill   by  two  Justices  authorized   to 
award  writs  of  injunction,  &c.,  directing  the  clerk  to 
issue  an  injunction  according  to  the  prayer  of  the  bill,  . 
upon  the  complainant's  entering  into  bond  with  good 
security  in  the  penalty  of  $2*i00,  conditioned  accord* 
ing  to  law,  and  upon  their  entering  on  the  bill  a  release 
of  errors,  &c.    Under  this  order  a  bond  was  executed 
for  the  sum  of  $2200,  naming  as  obligors  all  the  par* 
ties  named  as  complainants  in  the  bill,  and  also  Benja* 
min  Bailey,  and  the  cocdition  of  which,  recites  that . 
Combs  bad  obtained  a  judgment  against  Brown,  (at  tha 
March  term,  1339,)  for  $1,271.67  with  interest  and 
costs,  upon  which.  Divine,  Brown,  Huggins,  and  Bohan* 
non,  had  filed  a  bill  enjoining  the  collection  thereof, 
which  injunction  was  granted  upon  their  executing 
this  bond  with  Bejamin  Bailey  as  their  securityi  and 
concludes.    Now,  if  said  Divine,  etc.,  shall  pay  to  said 
Combs  all  money  or  tobacco  and  costs  due,  or  to  be* 
come  due  to  him  in  said  action  at  law,  and  all  sach  - 
costs  as  shall  be  awarded  against  them  in  case  said  in«- 
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BoHANHON      junction  shall  be  dissolved,  then  the  bond  lo  be  void,  e!c. 
Combs.  This  bond,  dated  26th  day  of  June,  183S»  was  exe- 

cuted  by  Brown,  Divine^  and  Bailey  alone*.  And  the 
injunctionf  as  endorsed  on  the  subpoena,  which  issued 
on  the  27th  of  June,  1838,  restrained  aad  enjoined 
Combs  and  the  Sheriff  from  collecting  the  judgment 
and  execution  in  the  bill  nnentioned^  stating  that  bond 
was  executed  as  required,  but  said  nothing  about  the 
bill  of  exchange.  The  injunction,  after  some  years, 
was'  dissolvedf  and  in  September,  1847,  Combs,  in  an 
action  on  the  injunction  bond  against  Bailey  alone  re- 
covered a  judgment  for  $l,607.35t  with  interest  Irom 
that  date,  and  costs  which,  amounting  in  ail  ^o  $lr- 
617*68-  Baily  shortly  after  replevied  for  three  months, 
.  with  Graves  as  his  surity.  In  February,  1848,  Combs 
commenced  the  present  action  upon  the  bill  of  ex- 
change against  Bohannon  as  endorser;  and  as  it  ap- 
pears, though  not  so  stated  in  the  declaration  or  pro- 
cess, for  the  benefit  of  Bailey,  and  to  indemnify  him  for 
or  against  his  obligation  to  pay  the  replevy  bond,  lo 
which  alone  Combs  looks  and  adheres  for  his  own  se' 
curily  and  payment.  Combs  disclosed  this  fact  in 
answer  to  a  bill  of  discovery  filed  by  Bohannon,  and 
states  that  the  arrangements  was  made  with  Baily  in 
consideration  of  his  agreeing  to  throw  no  further  ob- 
stacle in  the  way  of  collecting  the  money. 

The  defendant*  Bohannon,  filed  numerous  pleas  to 
the  action  against  him  ;  and  among  other  pleas,  Nq.2, 
which  relied  upon  the  lapse  of  more  than  five  years 
Irom  the  accrual  of  the  cause  of  action  before  the  com- 
mencement of  this  suit.  To  this  the  plaintiff  replied, 
"that  long  before  five  years  had  elapsed,  etc.,  the  defend- 
ant filed  his  bill  and  obtained  from  two  justices,  etc., 
an  enjunction  restraining  and  enjoining  the  plaintiff 
from  further  proceedings  on  the  bill,  and  executed  bond, 
and  sa.]d  injunction  was  served  on  the  plaintifiT,  and 
remained  in  force  until,  etc.,  as  will  be  seen  by  the 
record,  etc.,  and  that  five  years  had  not  elapsed,  in- 
cluding the  time  for  which  the  injunction  remained  ex- 
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force.    A  demurrer   craving  oyer  of  the  record,  and      Bohawhok 
denying  the  sufficiency  of  this  replication,  and  of  the         Combs. 
record  thereia  referred  to^^  to.  avoid  the  bar,  was  over-.         ^  ' 

ruled  1  aad  the  propriety  of  this  decisoA  is  the  first  q^uesn 
tioii  to  be  considered. 

The  question  preseuted  by  these  pleadjixgs  is  whether 
there  ever  was»  in  fact,  any  Injunction  whijch  proveated  wni  ihc  obtaln- 
or  restrained  Combs  from  bringing  an  action   oa  the  iJJ? aVaX^pje^ 
bill  agaiust  thedra.wer  or  endorsers^    It  is  indeed  con-.  ^HU  statute  ot 
tended  that  if  there  had  been  an  express  injunction  to,  limitations  with. 

,.«%..,  ,t  1  .  r -.        .     I         m   the  meaninif' 

thiseffectjit  would  not  prevent  the  runnmg of  time  mboc  and  iniemioa  of 
of  an  action*  because  the  pendency  of  an  injunction  is.  {^^  g^iection  of 
not  one  of  the  causes  mentioned  in  the  6th  section  of  th&  f^^l*^  °^'  ^j^^^ 
act  of  limitations,  (Statute  Law  11S7,)  nor  one  of  the  l»V37., 
obstructions  referred  to  in  the  9th  section,  (Page  1139,). 
the  existence  of  which  may  save  the  plaintiff  from  the 
running  of  the  statute.    But  although  an  injunction  is 
not  named,  nor  literally  described  in  the  statute,  yet,, 
when  it  is  resorted  to  by  the  party  liable  to  the  action, 
for  the  very  purpose  of  preventing  or  obstructing  it, 
and  does,  in  fact,  if  e^ectual  according  to  its  terms^ 
prevent  Its  being  commenced;  we  are  inclined  to  the 
opinion  that  it  comes  within  the  reason  and  spirit  of 
the  saving  clause  of  the  9th  section.    And  if  the  party 
enjoined  might  obtain  such  a  modification  of  the  injunc- 
tion as  would  permit  him,  contrary  to  its  express  man- 
date, and  against  the  apparent  equity  of  the  case,  to 
commence  his  action  for  the  purpose  of  avoiding   the 
bar  by  time,  it  would  seem  that  the  party  who  has  ob- 
tained the  injunction  forbidding  him  to  sue,  has  no  right 
to  require  him  to  seek  such  relief  against  it,  and  cannot 
with  propriety  be  allowed  to  claim  advantage  from 
his  obeying  the  injunction,  until  he  shall,  by  showing 
that  it  was  inequitable  and  should  not  be  retained,  ob- 
tain a  dissolution  of  it. 

But  it  is  not  necessary  to  decide  whether  the  time  AninjuncUonea 
during  the  pendency  of  an  injunction  which  prohibits  i°"»»P*  *  i"^- 
tne  ormgmg  ot  an  action,  may  be  relied  on  in  making  ftgauist  the  ao- 
out  the  bar  by  limitation  Hgainst  the  action  commenced  of  ^exchan|e,  u 
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BoBANNOR      after  the  injunction  is  regularly  dissolved,  and   w©  do 
Combs.        not  decide  the  question.     However   this   may   be,   we 
not  an  injunction  ^^e  satisfied  that  there  was  in  this  case  no  restraint  or 
drawcrt^and^'in-  '^junction,  except  as  to  further  proceedings   on   the 
oraers.  judgment  against  Brown,  the  acceptor  of  the  bill  of  ex* 

change.  The  order  of  the  justices  did  not  profesj  to 
impose  by  its  own  force  and  unconditionally,  any  re- 
straint whatever  upon  Combs,  either  in  the  collection  of 
his  judgment,  or  in  proceeding  upon  the  bill,  and  they 
had  no  authority  to  impose  such  restraint.  They  were 
authorized  by  the  2d  section  of  the  act  of  1818,  (Stat, 
Xat^  813,}  to  award  writs  of  injunction,  and  the  3d 
section  directs  the  Clerk  to  issue  the  writs  of  injunction 
so  awarded.  By  the  act  of  1796,  {Stat.  Laws  809,) 
and  by  the  general  law  the  party  obtaining  an  injunc- 
tion is  required  to  execute  bond,  &c.,  and  by  the  act  of 
1827,  {Stat.  Law  815,)  the  clerk  is  to  approve  of  the 
security.  He  is  of  course  to  take  the  bond.  The  or- 
der of  the  justices  in  this  case  conformed  to  their  su- 
thority,  and  merely  directed  the  clerk  to  issue  a  writ  of 
injunction  according  to  the  prayer  of  the  bill  upon  the 
complainants  executing  bond,  &c.,  according  to  law. 
By  its  own  terms  it  was  conditional ;  there  was  not, 
and  could  not  be  any  injunction  under  that  order,  until 
a  bond  was  executed  according  to  its  mandate,  and 
with  the  approval  of  the  clerk,  of  which  the  proper  ev- 
idence should  be  the  writ  of  injunction,  or  as  is  com- 
monly practised,  the  subpoena  with  an  injunction  en- 
dorsed upon  it.  And  even  if  a  writ  of  injunction  or 
an  endorsement  on  the  subpoena  was  not  indispensible 
to  the  existence  of  an  injunction,  certainly  the  execu* 
tion  of  a  bond  according  to  law,  or  intended  to  be  80». 
being  required  both  by  the  law  and  the  order  was  ahr 
solutely  essential  to  any  eflectual  injunction.  But  an 
injunction  against  further  proceedings  on  the  judgment^ 
and  an  injunction  against  proceeding  on  the  bill  of  ex- 
change are  substantially  different,  and  a  bond  suitable 
for  the  one  is  not  suitable  to  the  other.  And  certainly 
a  bond  securing  merely  the  judgment  enjoined,  with 
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Kjosts  and  damages,  reciting  that  injunction  alone,   re-     Bohakho* 
ferring  to  no  other,  and  not  pretending  to  secure  any        Com  at. 
damages  which  might  accrue  from  any  other  injunc-  " 

tion,  could  not  under  the  terms  of  the  order,  authorize 
^r  give  effect  to  any  injunction,  except  against  the  judg- 
ment. If  the  order  was  intended  to  authorize  an  in- 
junction to  the  extent  of  both  prayers  of  the  Bill  on 
the  execution  of  bond  according  to  law,  the  condition 
has  been  but  partially  complied  with,  and  if  there  might 
be  an  injunction  to  the  extent  to  which  the  condition 
has  been  complied  with,  there  could  not  legally  be  one 
to  any  greater  extent.  If  the  Clerk,  supposing  the 
bond  which  he  took  to  be  a  full  compliance  with  the 
order,  and  a  full  authority  to  issue  an  injunction  against 
the  bill,  as  well  as  against  the  judgment,  had  accord- 
ingly issued  an  injunction  against  both,  it  would,  in 
fact,  have  been  unauthorized,  except  as  to  the  judg- 
ment. And  if  it  was  binding  at  all  to  any  greater  ex- 
tent, it  might,  so  far  at  least  as  it  related  to  the  bill, 
have  been  discharged  or  quashed  for  want  of  a  bond. 
But  whether  the  Clerk  mistook  the  extent  of  the  order, 
and  therefore  took  a  bond  for  an  injunction 
against  the  judgment  only,  or  whether  the  parties  did 
not  desire  to  avail  themselves  of  the  order  to  any 
greater  extent,  and  therefore  executed  the  bond  for 
enjoining  the  judgment  only,  it  is  evident  that  there 
was  not  only  no  bond  authorizing  an  injunction  against 
proceeding  on  the  bill,  but  that  there  was  neither  a 
writ,  nor  an  endorsement  enjoining  sucb  procceeding. 
And  as  the  order  of  the  justices  was  not  itself  an  in- 
junction, there  was  neither  in  form  nor  in  fact  any  re- 
straint or  injunction  preventing  the  commencement 
and  prosecution  of  any  ren>«idy  which  Combs  might 
have  chosen  to  institute  against  the  drawer  or  endorsers 
fX  the  bill.  The  record,  therefore,  does  not  sustain 
the  averment  of  th«  replication,  and  is  not  such  as  it  is 
therein  stated  to  Be.  This  discrepancy  might,  perhaps^ 
have  been  more  properly  the  subject  of  a  rejoinder 
^•Bying  that  there  was  such  record,  etc.    But  as  the 
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BoHiKFOYc      record  is  in  fact  brought  before  the  Court,  the  question 
tiJoMBs.        as  to  its  effect  is  sufficiently  presented  by  tbe  demurrer 
\vhich  was  improperly  overruled. 

As  to  this  error,  the  judgment  must  be  reversed.  We 
shall  notice  other  iprdceedings  in  the  case,  only  =*>  ftir 
as  may  seem  necessary  for  regulating  the  future  pro- 
^gres»>'of  the  s^it,  should  the  plaintiff  file  a  sufficient 
reJ)rrcaifon  to  the  second  pfea. 

The  first  plea  presented  the  general  issue  only,  which 
Svas  joined. 

Plea  No,  3,  relied  upon  the  facts  that  Combs  had  ob- 
tailed  judgffnent  against  the  acceptor,  Brown,  which 
Brown  had  enjoined  with  Bailey  as  his  surity,  that  judg- 
Inent  had  been  obtained  on  the  injunction  bond  against 
Bailey  who  had  replevied  it  with  Gravei  as  his  surity, 
^hat  BaHey  had  sioraprotnised  the  debt  with  Combs  by 
payment,  or  in  some  other  way,  in  satisfaction  and  dis- 
charge of  said  bond,  and  that  this  suit  is  brought  for 
the  benefit  of  Bailey  to  enable  him  to  indetnaify  him- 
•self  out  of  said  defendjant  as  endorser,  etc. 

Plea  No.  4  sets  forth  ihe  same  facts  in  more  general 
terms,  and  avers  that  the  judgment  secured  by  replevin 
bond  has  been  satisfied  by  {u-rangement^  between  the 
rplaintiff  and  Bailey. 

Plea  No-  6,  after  stating  the  preliminary  facts  as  \a 
plea  No.  3,  avers  that  since  the  execution  of  the  re- 
plevy bond,  and  before  the  commencement  of  this  suit 
Baily  .h&^,  upon  some<:onsideration,  procured  the  trans- 
fer from  Combs  to  himself  of  the  defendant's  supposed 
liability  on  his  said  endorsement,  and  that  in  pursuance 
X){  said  agreement  and  transfer,  Baily  is  prosecuting 
this  suit  tis  an  iinletemity  against  his  own  liability  on 
the  replevy  bond,  ^nd  919  a  means  of  discharging  the 
.«ame.  etc. 

The  5th  plea  was  adjudged  bad  on  demurrer.  The 
Teplication  to  the  fourth  plea  denV^d  that  the  bond  wa$, 
»or  judgnnent  had  been  satisfied,  etc. .  To  the  third  plea 
tlhe  plaintiff  replied  that  the  defendant^filedhis  bill  and 
.obtained  an  injunction  against  further  proceeding  on 
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tht  bill  of  exchange,  that  Bally  was  Wis  security  in  the  *»»*«»•» 
injuDCtion  bood  executed  therefor,  that  the  injunetiOQ  Coxss. 
was  afterwards  dissolved  and  the  bill  dismissed*  and 
he  obtained  jadgmeat  on  the  bond  against  Bailyt  who 
replevied  the  same  with  Graves  as  surety,  all  of  which 
it  says  is  verified  by  the  record,  that  the  plaintiff  did 
agree  on  a  valuable  consideration^  to  permit  said  Bailey 
to  use  his  naine  in  a  suit  on  said  bill  of  exchange  against 
the  defendant,  and  that  said  replevy  bond  has  not  been 
satisfied  and  discharged  by  an  y  agreement  between  plain- 
tiff and  Baily.  To  this  the  plaintiff  rejoined  that  he 
did  not  obtain  an  injunction^and  that  no  mjunotion  did 
in  fact  bsue  restraining  Combs  from  sueing  the  defend- 
ant on  the  bill  of  exchange,  that  the  plaintiff,  for  a  val- 
uable consideration,  did  permit  Bailey,  the  security  in 
the  injunction  and  replevy  bond,  to  prosecute  this  suit 
for  his  benefit  on  the  bili*  after  the  judgment  thereon 
had  been  satisfied  by  the  replevy  bond,  and  concludes 
to  the  country. 

The  plea  No.  6,  which  was  adjudged  iosuflicient  on 
demurrer,  is  not  in  the  record.  But  at  the  term  after 
the  preceding  pleas  had  been  before  the  Court,  the  de- 
fendant offered  pleas  No.  7, 8, 9,  and  19,  which  were  re- 
jected, and  at  a  subsequent  term  he  filed  a  plea  marked 
XX,  to  which  the  plaintiff  replied,  and  assue  was  joined 
thereon.  This  last  plea,  after  stating  the  preliminary 
&cts  as  in  the  third  plea,  avers  that  since  the  13th 
day  of  September,  1848,  (the  day  on  which  Oonfbs 
filed  his  answer  to  the  bill  of  discovery  herein^  said 
Bailey  has  compromised  and  arranged  the  debt  by  the 
payment  of  money,  or  in  some  other  way,  in  satiafnc* 
tion  and  discharge  of  said  bond,  thereby  fully  satisfy- 
ing said  bill  of  exchange,  and  that  this  suit  was  insti- 
tuted in  the  name  of  Combs,  for  the  benefit  of  Baily 
.«nd  f6r  his  indemnity,  etc..  The  replication  merely 
denies  that  Bailey,  by  the  payment  of  money,  or  in  any 
ether  way,  ever  satisfied  or  discharged  the  replevy 
bond,  and  concludes  to  the  country. 
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•  B«VAHt«         On  the  day  on  which  this  plea  (xx)  was  filed,  and  the 
CoMBf.        issue  made  upon  it,  the  defendent  oflered  a  second  bill 
,  AbiUofdicoT  of  discovery,  calling  upon  Combs  and  Bailey,  to  an- 
S«nce"a«t%Mt  ^^^^  ^^^^  ^^^  alleged  satisfaction  of  the  replevy  bond, 
in  ft  Dlea  filed,  on  the  ground  that  he  could  not  otherwise  prove   it, 
tha'plea  thouiS  and  asking  for  an  injunction  or  a  continuance  until 
the  "ittiuSr*  be  ^^^  ^^^^  should  be  answered,  oflering  to  execute  any 
SS**'l!l  *?howS  *^^^  which  might  be  required.     But  the  Court  refused 
hf  thtadmiMion  'both  an  injunction  and  a  continuance,  to  which  the  de- 
^     fendant  excepted,  and  the  bill  was  not  answered.    As 
the  fact  sought  to  be  discovered  was  the  only  one  in 
issue  finder  the  last  plea,  and  the  bill  of  discovery  was 
offered  immediately  after  the  issue  was  made  up,  we 
4I0  not  perceive  an  what  ground  the  discovery  and  con- 
tinuance should  have  been  refused,  unless  because  the 
bill  was  not  sworn  to.   As  the  fact  was  alleged  to  have 
^occurred  since  the  answer  to  the  former  bill  of  dis« 
covery,  denying  payment  or  satisfaction  of  the  bond, 
the  discovery  was  not  precluded  by  the  former   bill  or 
.answer;  and  it  is  evident  that  the  fact  alleged  and 
sought  to  be  discovered,  was  deemed  material  by  the 
Court,  as  well  as  by  the  partie;.    The  discovery.  If 
necessary,  may  still  be  had. 
Thsfsei  that  the      Passiug  by  this  refusal  as  a  matter  not  very  impor- 
Scined'^^'IftM  ^•^^  '*^  ^^^  present  attitude   of  the  case,  we  observe 
^  ^T"^  ^^^^  ^^^  ^^^y  ^^^^^'^^^  difference  between  the  third  pJea 
«ad  oooMoaent^  and  the  last  one  filed  by  the  defendant,  conatisted  in  the 
•sTbar  to*fnp  fcct  that  the  former  avers  that  the  replevy  bond  was 
Sd' not 'Swtw"  P*'*  ^^  satisfied,  before  the  commencement  of  the  si  it» 
Its  being  plead  |o  ^hich  the  pita  must  be  understood  to  refer  and  the 

with  other  pleae   ,     .         „  Z'  ^  ..  r      .         j     .         • 

tad  without  anj  latter  alleges  its  payment  orsatisfaction,  during  the  pen- 
them:  (9  rS!a,  dency  of  the  action.  This  last  plea  does  not  appear  to 
^^^  have  been  presented  or  treated  as  a  plea,  puis  dwrien 

continuance,  and  as  there  is  no  suggestion  in  this 
Court,  that  it  should  be  so  treated  here,  we  do  not  feel 
called  upon,  to  decide,  that  it  should  be  strictly  so  con* 
sidered,  or  that  if  so  considered^  it  should  have  the  ef* 
feet  of  superseding  or  waiving  all  prioc  pleaa  and  is« 
fluesi  and  of  placing  the  fate  of  the  cause  upon  this 
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plea  alone.    For  all  that  appears  in  the  plea  the  new      B«*j««0v 
fact  relied  on,  though  it  happened  after  the  commence-        Comb*. 


ment  of  the  suit,  may  have  occurred  before  any  issue 
was  joined  and  been  a  matter  not  within  the  personal 
cegnissance  of  the  defendant,  it  would  seem  that  be 
ought  to  be  allowed  to  plead  it  when  discovered  with- 
out incurring  any  disadvantage  and  especially  without 
losing   thereby  the  benefit  of  his  previous  pleadings. 

The  mere  circumstance  that  the  fact  pleaded  occurred  Matttn  eiifttaf 
after  the  comnjencement  of  the  suit,  and  could^there'^  ed  nrhea  pleu 
fore  operate  as  a  bar  only  to  its  further  maintenance,.  pUMitd' "* '^^ 
did  not,  as  decided  in  ClarA  vs  Fox^(9Danar  193,)  pre-  ,Treitoo"ol*1u 
vent  its  being  pleaded  with  other  pleas  filed  by  the  de*  OcHin. 
fendant,  and  without  having  any  effect  upon  them.  And ' 
as  there  was  certainly  a  sufficient  reason  for  not  having 
pleaded  it  tlien,  the  plea  when  afterwards  ofiered  may 
be  regarded  as  coming,  like  other  pleas  subsequently 
offered,  within  the  discretion  of  the  Court;  and  when 
allowed  to  be  filed  without  opposition  on  condition  it 
should  operate  as  an  ordinary  plea,  according  to  its 
own  merits^  and  especially  when  it  seems  to  have  been  • 
considered  on  that  fboting  by  the  parlies  and  the  Court 
This  conclusion  accords,  as  we  suppose,  with  the  com'^ 
moQ  practice  in  this  State*    We  therefore  consider  the 
defendant  as  being,  entitled  to  the  benefit  of  all  his  plea* 
dings  and  demurrers,  and  as  going  into  the  trial  on.the  > 
issues  formed  under  the  first,  third,  fourth,  and  last-^ 
plea;  the  jury  having  been  in  fact  sworn  to  try  the  is- 
sues joined. 

On  the  trial,  the  plaintiff  made  out  a  prima  facie 
case  under  the  general  issue,  and  read  the  record  of  tba 
«uit  in  chancery*  enjoinir^  tlie  judgment  against 
Brown,  and  of  the  suit  of  Hugginsy consolidated  with  it» 
The  defendant  besides  <reading  the  two  common  law 
records^  aiK>ve  referred  to,  and  the  first  bill  of  discov* 
erf  with  the  answer  thereto, introduced  evhlence  (as 
the  bill  of  exceptions  states^)  conducing  to  show  that 
the  replevy  bond  had  been  fully  paid  off  and  dlschai^ged 
by  Baily  io  Combs,  as  an  ordinary  and  naqualtfieA 
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B#«.«!f!f09      payment,  and  the  phintifF  introduced  testimony  con- 
Combs.       ducing  to  sho^  that  the  sard  bond  had  not  been  paid 
'  off  and  discharged,  but  that  an  arrangement  had  been 

made  betweeu  Combs  and  Bailey,  whereby  Baily,  ad- 
vanced to  Combs,  the  amount  of  said  bond,  not  as  a 
payment  but  simply  as  an  advance  upoo^  the  under- 
standing or  agreement  that  the  sanrve  was  not  to  be 
considered  as  a  discharge  of  the  bond,  but  that  the  said 
bond  was  to  remain  in  full  force  and  effect,  as  unpaid, 
and  Bailey  was  to  have  the  rrght  of  seeing  Bobannon, 
upon  the  bill  for  his  own  use  and  indemnity.     The  de- 
fendant offered  to  prove  by  Bailey  himself,  who  seems 
to  have  been  examined  as  a  witness  that  he  was  tbe 
security  of  Divine  and  Brown,  only,  in  the  injunction 
bond,  that  they  procured  him  to  go  security  therein. 
Hoggins  and  Bohannon  having  nothing  to  do  there- 
with in  any  way  or  in  the  conduat  and  management  of 
the  chancery  suit  of  Brown  and  Divine  against  Combs, 
but  that  Bohannon's  name  was  inserted  by  Brown  and 
Divine.    But  objection  being  made,  the  Court  refused 
to  admit  the  proof,  to  which  the  defendant  excepted. 
A  »uTety^of^an      If  the  trial  had  been  upon  the  issue  taken  under  the 
of  exchange  in  a  last  plea  alone,  the  proof  thus  rejected  would  have 
Infanotion^'bond  been  Unnecessary,  because  that  plea  avers  that  Brown 
^J^^  judsJJ^a  enjoined  the  judgment  against  him,  and  that  Bailey 
against  the  ac-  -^as  his  surety  in  the  injunction  bond,  and  this  fact  not 

ceplor,)        who    ,       .        ,  .      .    ,  ,        »  *.       .  i     .        i 

pays  off  the  debt  ha vmg  been  dented  by  the  replication  was  admitted, 
r Vm^u  n  c^Ttioit  and  could  not  have  been  controverted  on  the  trial  of 
cfonhe°b^iL"'  ^^^^  ''^*"®'  ^^*^*^  '®f^  nothing  to  be  decided  by  the  jury 
but  the  question  of  fact  whether  Bailey  bad  discharged 
or  satisfied  thei  replevy  bond.  But  the  fact  itself  is  one 
of  fundamental  importance  to  the  defense.  For  if 
Bailey  was  the  security  of  Brown,  the  acceptor  alone, 
he  oould  not  by  paying  the  injunction  bond  or  tbe  re- 
plevy bond  taken  in  the  course  of  the  remedy i>y  the 
holder  of  the  bill  against  Brown,  acquire  any  rights 
against  the  other  parties  to  the  bill,  to  whom  his  prin- 
cipal was  liable  as  the  principal  and  ultimate  debtor; 
and  if  he  was  the  surety  of  E^own  and  Divine  .alone. 
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in  the  injunction  bond,  he  could  not  by  discharging  the     Bo«a«»«v 

judgment  on  it  or  the  replevy  bond  talcen  under  it,  ac«  Cumbh. 
quire  any  right  against  Bohannon,  to  whom  both  of 
his  principals  were  liable  on  the  bill.  M^hatever  infer-* 
ence  might  be  drawn  as  to  the  fact  from  the  record 
which  showed  that  Bohannout  was  a  co«complatnant 
in  the  bill  praying  for  an  injunction,  the  record  was  not 
conclusive  if  it  could  have  been  relied  on  as  an  estoppel, 
and  the  true  state  of  the  fact  was  open  to  proof  to  be 
weighed  by  the  jury.  If  Bailey  was  the  surety  of  Bohan* 
noa  as  well  as  of  Brown,  or  if  he  was  co-surety  with  Bo- 
hannon  for  Brown,  he  might  have  acquired  some  right 
against  Bohannon  by  paying  the  replevy  bond,  so  far 
as  Bohannon  was  bound  to  him  as^  principal  or  as  co- 
surety in  the  injunction.  But  while  it  is  doubtful 
whether  even  on  this  ground,  an  action  on  the  bill  of 
eicchange  cK>uld  be  maintained  for  his  indemnity  after 
he  had  satisfied  the  holder  of  the  bill,  even  against  a 
party  on  whom  he  might  call  for  indemnity,  we  are 
certain  that  it  could  not  be  maintained  in  the  name  of 
the  former  holder  after  he  had  received  from  the  accep- 
tor or  his  surety,  or  from  the  surety  of  the  acceptor 
and  drawer,  satisfaction  either  of  the  injunction  bond 
or  of  the  replevy  bond,  for  the  purpose  of  indemnify- 
ing the  persoD  making  the  payment,  by  a  recovery 
against  a  party  who  was  under  no  obligation  to  him^ 
but  who  was  entitled  to  look  both  to  the  acceptor  and 
the  drawer,  and  to  their  surety  in  the  remedy  against 
them,  for  his  own  indemnity.  The  evidence  relating 
to  the  satisfaction  of  the  replevy  bond  by  Bailey,  does 
not  fix  the  date  of  the  transaction  after  the  commence- 
ment of  this  action,  and  as  it  might  have  been  impor- 
tant to  prove  the  fact  as  to  the  suretyship,  under  the 
3d  and  4th  plea,  or  under  the  general  issue,  the  rejec- 
tion of  the  evidence  offered  is  deemed  erroneous  to 
the  prejudice  of  the  defendant.  It  is  only  on  the 
ground  that  the  arrangement  between  Combs  and  Bai* 
ley,  relied  on  as  a  payment  or  satisfaction  of  the  re>* 
plevy  bond,  might  not  on  aceotint  of  ita  date  be  avail- 
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BoBARiroii      able  under  the  last  pl^a  but  roijfjht  be  available  under 
GoMB0.        one  of  the  othens  that  the  evidence  now  under  notice 
"  was  importnnt,  and  it  is  only   upon  the  i^ame  ground 

that  the  other  special  plens  could  be  deemed  material 
after  issue  taken  on  the  plea  marked  (xx,)  which  con- 
tains the  same  facts,  except  as  to  the  timeof  the  alleged 
payment.         *         . 

In  reference  to  the  arrangement  relied  on  as  a  satis- 
faction of  the  replevy  bond  and  of  the  hill  of  exchange» 
the  Court  instructed  the  jury  **thnt  ifBailey  and  Combs, 
agreed  that  Bailey,  should  advance  to  Combs  a  sum 
equal  to  the  amount  due  on  the  replevy  bond,  that  the 
bond  should  not  be  entered  or  be  considered  satisfied 
therelns  but  should  be  considered  as  in  full  force  until 
final  adjustment  to  await  the  issue  of  a  suit  to  be 
brought  against  Bohannon,  for  the  use  of  Bailey,  this 
was  not  a  satisfaction  of  the  bond  or  a  merger  of  the 
bill  of  exchange,  and  was  such  an  arrangement  as  it 
was  legal  and  proper  for  them  to  make  ^ 

This  instruction  either  assumes  that  Bailey  was  the 
surety  of  Bohannon,  which  is  contrary  to  the  admis* 
sion  plainly  implied  in  the  replication  to  the  last  plea, 
and  which  we  think  the  Court  had  no  right  to  assume 
as  being  conclusively  proved  by  the  records  in  evidence, 
or  it  assumes  that  it  was  immaterial  whether  he  was 
the  surety  of  Bohannon  or  not.  Although  Bohannon's 
name  appears  as  a  co-complainant  in  the  bill  praying 
for  the  injunction,  it  may  have  been  placed  there  with* 
out  his  knowledge  or  consent;  and,  as  no  injunction 
was  in  fact  obtained  against  further  proceedings  on  tho 
bill  of  exchange  and  no  bond  was  executed  for  that 
purpose,  as  Bohannon  did  not  execute  the  bond  of 
Brown  and  Divine,  under  which  the  judgment  against 
Brown  was  injoined,  and  ad^tliat  injunction  stayed  an 
execution  which  had  been  levied  on  Brown's  property^ 
and  thus  prevented  the  probable  discharge  by  him  of 
his  own  debt,  the  record  does  not  conclusively  show  that 
Bohanoon  did  in  fact,  concur  io  filing  the  bill,  and  thjat 
Bailey  was  the  security  of  Bohanoon»  as  well  as  4>F 
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Browu  and  Divine  alone,  for  whose  debt  tlw  records      Be«A»»e» 
referred  to  show  that  the  bill  of  exchange  was  made,         Comi. 
and  who  alone  executed  the  injunction  bond  as  prioci-  — — — ^— 
pals,    it  would  seem    prohable  too,  that  if  Bailey,  bad 
not  regarded  them  alone  as  his  principal  and  rested  on  ^ 

their  re$pon.sibiiity,  he  would  have  required  others  to 
execute  the  bond  in  that  character,  so  as  to  show  with 
certainty,  for  whom  he  was  surety. 

The  instruction  cat)  only  be  maintained  upon  the 
ground  that  even  though  Bailey  was  not  the  surety  of 
Bohannan,  but  of  Brown  alone,  or  of  Brown  and  Di- 
vine alone,  he  might,  by  advancing  the  amount  of  the 
bond  which  secured  the  bill,  purchase  the  bill  or  the 
beneficial  interest  in  it  from  Comb<9,  the  holder,  and 
use  his  name  in  an  action  against  an  endorser  to  whom 
each  of  his  princif^als  was  liable,  as  a  means  of  reim- 
bursing  the  sum  which  he  had  paid  for' it;  ffnd  that 
the  bill  might  be  kept  alive  for  that  purpose  by  the 
mere  agreement  of  Combs  and  Bailey,  that  the  bond 
of  the  latter,  taken  in  the  course  of  the  remedy  upon 
the  bill  against  the  acceptor,  should  not  be  considered 
as  discharged  by  the  advance  from  Bailey  the  obligor, 
to  Combs  the  obligee,  of  the  precise  amount  due  upon 
it  without  any  other  consideration  but  his  liability  as 
•obligor  in  the  bond,  and  the  beneficial  interest  in  the 
suit  to  be  acquired  Inr  the  advance.  A  slight  analysis 
of  this  agreement  as  stated  in  the  instruction,  and  as 
presented  in  the  evidence  of  the  plaintiff,  will -show 
that  it  was  in  substance  and  in  fact  a  payment  on  the 
bond,  and  that  whatever,  for  the  purpose  of  sustaining 
this  suU,  the  parties  may  have  said,  it  must,  whenever 
they  should  come  to  a  settlement,  have  operated  even 
as  between  them,  as  a  payment  of  so  much  on  the 
bond.  By  the  agreement  as  stated  in  the  instruction, 
tho  bond  was  to  be  considered  as  in  full  force,  until 
final  adjustment,  to  await  the  issue  of  thia  suit  for  the 
t>enefit  of  Bailey,  and  such  is  the  import  of  the  phin- 
tifi^s  evidence.  But  how  the  advance  was  to  be  effected 
l>y  the  result  of  the  «uit  is  left  to  Implication*    Sup* 
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aodintftov      pose  the  suit  should  foil,  and   Bailey  should  thus  lose 
CouBf.        his  indeinnity,  would  he  have  the  r^;ht  to  reclaim  the 
advance,  and  throw  Combs  upon  the  replevy  bond  for 
satisfaction,  or  in  the  adjustment  then  to   take  place, 
was  the  advance  to  be  considered  as  a  payment  on  the 
bond  7  Or  suppose  the  suit  should  result  favorably,  and 
thus  furnish  an  indemnity  to  Bailey,  would  Combs  be 
bound  to  pay  back  the  advance,  and  look  for  payment 
of  his  own  demand  to  what  should  be  recovered   in 
this  action,  or  would  the  advance  then  be  considered 
a  payment  of  the  bondt  and  Bailey  look  to  the  iruits  of 
the  action  for  his  indemnity?    It  is  not  proved,  and 
cannot  be  implied,  that  Combs  was,  by  the  agreement, 
to  pay  back  the  advance  in  any  event  of  the  suit.     It 
cannot  be  presun>ed  that  Bailey  made  a  present  to  his 
creditors  of  the  precise  amount  of  the  debt,  expecting 
or  intending  that  the  same  amount  should  again  be 
coerced  on  the  bond,  or  that  he  paid  this  amount  for  the 
mere  chance  of  the  desired  indemnity,  with  the  under- 
standing that  the  bond  should  be  enforced  against  him, 
though  the  action  on  the  bill  for  his  benefit  should  fail, 
or  that  he  intended  to  be  subject  to  coercion  on  the 
bond,  after  Combs  had  received  the  full  amount  of  it 
from  hiou     We  cannot  regard   the  arrangement  as 
amounting    to  anything  else  than  that  the  advance 
should  ultimately  be  regarded  as  a  payment,  but  that 
it  shotfld  not  be  so  considered  until  the  termination  of 
4his  action.    It  was,  in  substance  and  in  fact,  a  pay- 
ment, but  the  credit  for  it  was  not  to  be  entered  during 
the  pendancy  of  this  suit,  and  thus  the  bond  was  to 
remain  in  force,  but  it  was  not  to  be  enforced  because 
the  amount  due  on  it  had  been  advanced  by  the  obligor 
to  the  obligee,  upon  no  other  consideration  but  the  bond 
itself,  and  the  right  to  prosecute  the  suit. 

Now,  It  need  not  be  denied  that  these  parties  might 
lawfully  agree  that  this  advance  should  not  be  con- 
sidered as  payment  until  a  certain  period  or  event 
But  the  quettion  is,  bow  other  parties  are  to^  be  affected 
by  such  an  agteementf    Suppose  the  acceptor  htm* 
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self  had  advanced  to  Combs  the  amount  due  on  the     Bovakvoh 
bill,  on  no  other  consideration  but  bis  own  liability  and         CoMts. 
the  permission  to  use  the  name  of  Combs  in  an  action  ' 

on  the  bill  against  an  endorser,  for  the  indemnity  of 
himself;  the  acceptor;  could  they  change  the  nature  and 
effect  of  the  transaction,  and  invert  the  liability  of  the 
parties  to  the  bill  by  merely  saying  that  Ihe  bill  should 
not  be  considered  as  paid,  but  should  remain  in  force 
until  the  action  should  be  tried  ?  This  would  be  an  ap- 
parent absurdity.  For  the  acceptor  being  bound  to 
all  the  other  parties  for  payment  of  the  bill,  and  being, 
in  efiect,  the  principle  debtor  for  whom  the  drawer 
and  endorsers  aresurities,  he  cannot  acquire  any  rights 
against  them  upon  the  bill,  and  any  interest  which  he 
may  acquire  in  it  incurs  to  their  benefit.  Any  arrange- 
ment between  him  and  the  holder  which  discharges  ^ 
him  as  acceptor,  discharges  also  the  other  parties,  and 
the  holder  and  acceptor  cannot,  by  their  agreement, 
convert  the  responsibility  of  the  endorser  to  the  holder 
into  a  means  of  indemnifying  the  acceptor  for  his  re- 
sponsibility  or  for  his  payment  as  such.  He  cannot, 
therefore,  by  any  advance  upon  the  bill,  acquire  a  right 
to  use  it  ngaiust  any  of  the  other  parties. 

Has  the  surety  of  the  acceptor,  in  a  bond  executed  ,  Aiontf  iaan 
in  the  course  of  the  remedy  against  him  upon  the  SSSSiSJ**  j^^^^ 
bill,  and  which  is  a  security  for  the  bill,  and  includes  SSpJfroUWU 
it,  any  greater  right  as  against  the  other  parties  to  the  ofezchaage,  hat 
bill  than  he  himself  has?    Or  can  he,  by  any  merit  of  upon  the  indon- 
his  own  obligation,  acquire  a  right  against  any  prior  fndemn^ty     for 
surity  of  his  principal?  The  case  of  Patterson  vs  Pope,  ^^y  Jl^^^^i 
(5,  Dana^  241) — approved  in  Kouns  vs  Bank  of^  Ken*  priAcipais  or  eo* 
tucky — ^2,  B.  ATonroe,)  and  the  cases  therein  cited  show  heanyiishttob» 
that  such  a  surity  is  considered  as  looking  to  his  prin-  J Jh?*i!h?c1i  ^^^ 
cipal  and  his  principal's  property  alone;  and  that,  JJJfn^®"^*^*^* 
although  by  payment  he  may  have  a  right  to  be  sub-  •rs  for  ptjBiMi 
stituted  to  the  remedies  of  the  creditor  against  the  prin- 
cipal and  his  property,  he  has  no  right  to  be  substi*- 
tituted  to  his  remedies  against  the  prior  surities  of  the 
same  principal  for  the  same  debt ;  but  that  they  are  dis- 
Vol.  XII.  7S 
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BMAsaoa      charged  by  payment  of  the  debt,  either  by  their  pria* 
Coifti.       cipal  or  his  surity  coming  in  aid  of  him  in  the  course 
^*""'  of  the  remedy  against  him,  and  that  they,  if  compelled 

to  pay  the  debt,  may  be  substituted  to  the  rights  of 
the  creditor, '^or  against  such  subsequent  surety.  The 
case  of  PgrMons  vs  Briddockf  referred  to  in  the  cases 
jost  cited,  is  an  exemplification  of  this  principle  as  well 
as  an  authority  for  it ;  and  it  is  amply  sustained  by  prin- 
cipal and  authority.  Upon  this  principal,  if  Bohanoon 
had  been  or  should  becompelled  to  pay  his  bill,  he  might 
l)e  substituted  to  the  remedy'of  Combs  upon  the  replevy 
))ond  of  Bailey.  As  he  would  have  a  right  to  indemn^ 
ty  from  Baiiey  for  payment  of  the  bill,  it  is  impossible 
that  Bailey  should,  by  paying  it,  acquire  a  right  to  Ideor* 
nity  against  Mm.  And  so,  as  Bohannon  would  have  a 
«  right,  on  making  payment  to  the  benefit  of  Bailey's  bond. 

Combs  has  no  right  by  arrangement  with  Bailey,  to  de« 
prive  him  of  that  benefit,  and  cannot,  in  consideration  of 
payment  by  Bailey  upon  his  bond,  whicb>  in  effect  is 
payment  of  the  bill  by  or  for  the  acceptor,  invest  Bailey 
any  more  than  he  could  invest  the  acceptor  himself 
with  a  right  to  indemnity  against  Bohannon  as  en- 
dorser of  the  bill. 

Assuming,  then,  that  Bailey  Vas  the  surity  of  Brown 
or  of  Brown  and  Divine,  we  regard  him  as  occupying, 
so  far  as  the  present  question  Is  concerned,  precisely 
the  same  attitude  with  respect  to  Bohannon  thnthis 
prinCipablvould  do.  And  we  are  satisfied  that  he  and 
Combs  had  no  right  by  merely  agreeing  to  suspend  the 
Hsredit  of  the  advance  made  on  account  of  the  replevy 
bond,  or  by  agreeing  that  it  should  be  considered  as 
remaining  in  force,  when  it  was  obviously  not  to  be 
enforced,  make  that  which  was  substantially  a  pay^ 
ment,  not  to  be  a  payment,  }or  the  purpose  or  with  the 
effect  of  sustaining  this  action  for  the  indemnity  of 
Bailey,  who  would  not  be  entitled  to  such  indemnity 
by  a  formal  and  acknowledged  judgment.  And  even 
if  this  advance  was  not  a  payment,  ttiH  as  it  was  tha 
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exact  amount  of  the  bond  which  included  the  bill     B#«AV«et 

placed  in  the  hands  of  Combs  by  the  party  to  whom         Combi. 

Bohannon  has  a  right  to  look  for  indemnity»  the  effect   " 

is  the  same.    It  is  a  full  indemnity  to  Combs  in  actual 

money  for  the  amount  of  the  bill,  and  Bohannon  is  en* 

titled  to  the  benefit  of  that  indemnity  as  a  protection 

against  the  present  demand  whether  asserted  for  the 

benefit  of  Combs  or  of  Bailey  claiming  under  him,  but 

who  is  bound  to  indemiiify  Bohannon. 

The  instruction^  therefore,  is  erroneous,  to  the  pre* 
judice  of  Bohannon. 

Much  of  the  reasoning  used  in  considering  the  in*  judjSSStajlmJt 
ttruction  just  npliced, .  applies  ako  ta  the  question,  *n»^^'«pto*  or  a 
arising  on  the  denumrrer  to  the  5th  plea«>  But  although  does  not  nSn- 
we  are  satisfied  that  an  action  on  the  bill  ought  not  to  Sy  of  th^e^Mder 
be  maintained  ngaioist  an  endorser  for  the  Indemnity  of  ;®^j^'^^*jj^*l'.^ 
the  acceptor  or  his  surliy,  even  before  paymeni^of  the  mjii. 
bill  by  one  of  them,,.we  are  not  satisfied  that  the  mtre 
agreement  of  Combs^even  for  a  valuable  eonsiderationt 
tliat  Bailey  might  sue  for  his  own  indemnity  in.  the 
name  of  Combs,  vestssuch  an  interest  in  the  other  party 
as  actually  extinguishft  or  dischargees  the  bill  so  as  ta. 
bar  this  action  which,  jhoug^h  brought  and  carried  on 
uttder  the  arrangement. may^  for  all  that  appears  in  this 
plea,  be  at  last  a  necessary  means  of  satisfying  the 
bill  to  Combs.    The  replevy  bond  does  not  of  itself  ex*  . 
tinguish  the  rights  of  Combs  upon  the  bill. 

Notwithstanding  the  agreement  stated.  Combs  might 
become  entitled  to  the  fruits  of  this  action  should  the 
obligors  become  unable  to  pay  or  be  discharged  from 
the  replevy  bond  to  which  he  looked  for  security  in 
allowing  one  of  them  to  use  his  name  for  his  own 
benefit.  The  unsatisfied  bond  did  nqi  discharge  or 
satisfy  the  bill.  And  it  is  not  averred  tbat  tiie  eonsid*^ 
eration  of  the  alleged  transfer  of  Bohannon's  supposed 
liability  on  the  bill  was  given  or  received  in  satisfac^ 
tion  either  of  the  bill  or  the  bond,  or  that  it  was  deemed, 
or  was  in  fact  equivalent  to  either.  Notwithstanding 
the  alleged  transfer  which,  upon  all  the  facts  ttatad 
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BoiAxvoa      In  the  plea,  was  only  an  agreement  that  Bailey  might 
CoMBi>        prosecute  this  suit  for  his  own  indemnity  or  as  a  means 
■""  of  paying  the  bond,  Combs  retained  the  legal  title  to  the 

bill  against  Bohannon.  The  alleged  transfer  gave  Bailey 
at  most  but  an  equitable  right,  as  against  Combs,  to  apply 
the  fruits  of  this  action  to  the  payment  of  the  bond,  or  to 
his  own  reimbursement  if  he  paid  it  otherwise.  And  not 
only  would  this  equity  be  subordinate  to  the  legal  rights 
of  Combs,  and  to  his  equitiable  right  to  have  satisfac* 
tion  of  his  debt  from  the  bill  or  from  the  bond,  but  his 
own  reception  of  the  proceeds  of  the  action  before  pay- 
ment of  the  bond,  would  in  fact  accomplish  the  objects 
of  the  transfer  and  meet  the  equity  of  Bailey  as  fully 
as  if  Bailey  himself  received  them.     While  the  bond 
remained  unsatisfied,  Combs,  the  legal  holder  of  the 
bill,  and  the  legal  and  only  plaintiff  in  the  action,  bad 
a  right  to  look  to  the  action,  and  to  appropriate  its 
proceeds  to  his  own  indemeity.    True,  a  recovery  in 
this    action  and  an   appropriation  of  the   proceeds, 
whether  by  Combs  or  Bailey,  would  not,  as  intended, 
completely  discharge  Bailey  but  would  make  him  re- 
sponsible  to  Bohannon.    But  whatever  right  Bailey 
might  have  to  complain  of  the  failure  of  the  object 
which  he  and  Combs  may  have  expected  from  the  pros- 
ecution  of  this  suit,  the  incompetency  of  Combs  to  con- 
vert the  liability  of  Bohannon  to  him  into  an  indemnity 
for  Bailey,  cannot  destroy  that  liability,  and  the  mere 
agreement  and  attempt  to  do  so  cannot,  while  his  de- 
mand upon  the  bill  is  really  unsatisfied,  discharge  Bo- 
hannon or  defeat  this  action  in  which  Combs  is  not 
only  the  nominal  plaintiff,  and  upon  the  face  of  the 
record  the  sole  beneficiary,  but  in  which,  for  all  that 
appears  in  the  plea,  he  may  have  a  real  interest  for  his 
ultimate  indemnity.    The  plea  was  evidently  Intended 
to  present  a  case  resting  upon  the  alleged  agreement 
and  transfer,  without  actual  satisfaction  of  the  demand 
upon  the  bill  or  the  bond.    It  Is,  therefore,  deemed  in- 
sufficient and  the  demurrer  to  it  was  properly  snr 
tallied* 
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We  perceive  no  abuse  of  discretion  in  not  allowing         Bi«t« 
pie  as  No.  7,  8,  9,  and  10  to  be  filed.    They  do  not  ap-       Bbabd'« 
pear  to  have  been  necessary  in  addition   to  otiier  pleas     h^c'qk.,  &c. 
in  the  cose,  to  a  fair  presentation  of  any  substantial 
matter  of  defence.     Nor  do  we  perceive  that  the  ver- 
dict was  excessive.    This  last  matter  may,  however, 
be  more  fully  developed  on  another  trial. 

For  the  errors  before  noticed  the  judgment  is  reversed 
and  the  cause  remanded  with  directions  to  sustain  the 
demurrer  to  the  replication  to  the  plea  of  the  statute 
of  limitations  (the  3d  plea)  and  for  further  proceedings 
consistent  with  this  opinion. 

Brown^  Lindsey,  and  Marshall^  for  plaintiflT,  Robertson 
and  Kinkeadf  for  defendants. 


Basye  vs  Beard's  cx'or.,  &c.  CuAxauLr. 

Appsai.  prom  the  Spencer  Circuit,  q      ^^ 

Bills  of  Review.    Chancery. 

JvDot  Marshall  delirered  the  opinion  of  the  Court  which  was        Octohir2, 
MUpendvd  until  the  present  time  when  the  euapeneion  was  removed. 

In  1839,  Bosye  filed  a  bill  against  Beards  representa-  ,frwnM**o*"(7 
lives  as  non  residents,  attaching  certain  debts  due  to  B,  Mon,  133.) 
Beard's  estate  as  means  of  satisfying  a  bond  of  indem-  ot  ihe  caae  be. 
tiity  executed  by  Beard  to  indemnify  him  from  all  loss  {l^f"  ^*  P"' 
damage,  expense,  trouble,  &c.,  which  might  accrue 
from  any  subsequent  purchase  of  slaves  by  Basye  from 
jMhtn  McDonald,  &c.,  and  alleging  that  Mrs.  M.  Mc- 
Donald had  brought  suits  for  six  slaves  purchased  un- 
der  said  indemnity  at  the  price  of  about  $1900,  that  he 
bad  paid#700  of  the  price,  and  had  executed  three 
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Basti  notes  for  the  residue  of  the  price,  and  had  Incnrred 
BKAiu*t  great  expense  and  trouble  in  the  defense  of  the  sail 
B3['oa.,  Ac,  gyitij,  in  one  of  which  in  an  amended  bill  he  states  that 
Judgment  had  been  obtained  for  the  slaves  or  their  al- 
ternate Tal^e  a&sescedl  at  $190()«  which  he  says  he  ha^s 
8aiis(ied»  he  prays  that  the  ^OOwhich  he  had  paid,  and 
his  expenses,  &c.,  be  decreed  to  hin?  against  Beard's 
executors,  and  that  the  judgments  which  iiad  been  ob- 
tained Against  i;ini  for  the  residue  of  the  purchase  mo- 
ney be  perpetually  enjoined. 

The  answer  of  Beard's  executor  relied  mainly  on 
the  ground  that  the  judgment  in  detinue  had  been  ob- 
tained by  oompromise  in  fraud  of  Beard,  and  that  Mrs. 
McDonald  was  not  entitled  to  recover.  And  Basye 
having  set  cut  her  title  in  an  amended  bill,  the  princi- 
pal controversy  was  upon  the  effect  of  the  judgment  in 
detinue  for  the  slaves  and  on  Mrs.  McDonald's  right  to 
recover  them,,  On  tt^e  hearing  of  that  case  a  decree 
was  rendered  in  conformity  with  the  prayer  of  the  bill, 
perpetually  enjoiqing  the  judgments  for  the  residue  of 
the  purchase  mone\%  and  decreeing  that  Beard's  execu- 
tors should  pay  to  Basye  the  $700  with  interest  from 
the  24th  of  May,  1S43,  the  date  of  the  judgment  in 
detinue,  and  of  iis  satisfaction  as  appeared,  also  $200, 
a  fee  paid  by  Basye  in  defense  of  that  action  ;  and  $17, 
his  legal  costs  therein,  to  he  credited  by  $399  70,  made 
on  the  attachment  and  paid  over  to  Basye.  This  de- 
cree was  affirmed  by  this  Court  In  October,  1816,  and 
the  opinion  then  rendered  (7  B.  Monroe^  133,}  is  refers 
red  to  foi  a  more  detailed  statement  of  the  pleadings 
and  facts  and  of  the  principals  involved  and  decided. 
All  of  which,  however,  so  far  as  they  are  material  to 
the  present  case,  will  be  found  in  pages  1 33,  4»  and  5, 
at  the  commencement,  and  in  pages  149,  50,  and  51, 
at  the  close  of  the  opinion.  It  will  be  seen  from  that 
opinion,  and  appears  from  the  record,  that  the  action 
against  Basye  was  for  five  only  of  the  slaves,  the  sixth 
(Jacob,)  having  been  sued  for  in  a  separate  action 
against  Basye's  veadi^e— that  the  verdict  against  Baa^« 


Digitized  by 


Google 


WINTER  TERM,  185!.  MS 

tvasa  compromise  verdict,  particularly  as  to  the  value  SBast* 
of  the  slaves,  and  the  Court  as&umed  what  we  are  now  Beaso'b 
satisfied  i«  true,  that  although  only  five  of  the  slaves  bxok.,  &g. 
were  sued  for  in  that  action,  the  asbiessed  value  was  in*' 
tended  to  Include  also  the  value  of  the  sixth,  the  action 
for  which  was  shortly  aftei  wards  dismissed.  The  ob^ 
Ject  was  to  settle  the  controversy  with  Mrs.  McDonald 
as  to  all  of  the  slaves,  and  to  lay  a  basis  for  a  full  re^ 
covery  on  the  bond  of  Bcnrd.  The  verdict  therefore 
was  not  considered  as  evidence  of  anything  against 
Beard  except  the  fitct  of  eviction.  But  this  Court  being 
of  opinion  upon  the  evidence  adduced,  that  Mr.<i.  Mc« 
Dontild  hnd  the  pnrnmnuDt  tiflf ,  and  was  entitled  to  re- 
cover— that  Basye  had  n  right  to  quiet  her  title  at  the 
expense  of  Benrd,  at  leakt  to  the  extent  of  the  original 
contract  price,  and  that  ticlther  McDonald  nor  bis  rep- 
resentatives holding  the  judgments  for  the  unpaid  pur« 
chase  price  of  the  slave*,  hnd  any  equity  either  against 
Bayse  to  enforce  the  price,  or  against  Beard's  executors 
to  throw  the  loss  on  him,  considered  that  the  equity  of 
the  case  was  fully  met  by  enjoining  the  collection  of 
the  price  unpaid,  and  restoring  the  money  paid,  which 
included  in  principle  the  attorney's  fee  and  the  costs* 
And  the  whole  decree  was  affirmed. 

In  April.  1847,  after  this  affirmance.  Beard's  execii*      The  raw  nor 
tors  filed  the  present  bill,  in  which  they  refer  briefly  to  S^^fom^Jg  cUim' 
the  nature  and  proceedings x>f  the  former  suit  and  the  •Abyil»«^iil. 
decree  therein,  and  reiterating  the  charge  of  fraud  in 
the  judgment  in  the  action   of  detinue,   and  charging 
fraud  also  in  procuring  the  decree  for  the  $200  alleged 
to  have  been  paid  as  a  fee,  they  charge  in  effect  that  in- 
stead of  paying  or  being  bound  to  pay  $1900  in  satis- 
faction of  the  judgment  in  detinue,  Basye  had  in  fact 
paid  or  was  to  pay  but  $1050,  and   had  procured  or 
quieted  Mrs.  McDonald's  claim,  and   by  the  compro- 
mise satisfied  the  judgment  for  that  sum,  and  that  this 
fact  was  not  discovered  until  after  the  former  decree, 
which  fact  be  chaises  shews  that  the  decree  was  ren^ 
dered  for  $850  too  mach«  and  that  this  is  ground  for 
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Baiitv         enjoining  $850  of  the  former  decree.    The  bill  also  se*s 
Bnllo's        f^^^^  ^  statement  of  the  notes  due  for  the  unpaid  price 
Kx'oa.,  dic.     of  the  slaves,  and  of  the  interest   thereon,  amounting 
"^  altogether,  at  the  date  of  the  judgment  in  detinue  to 

about  $1568,  and  insisting  that  Bnsye  only  lost  by  the 
judgment  the  sum  of  $1050,  of  which  $399,70  were 
paid  by  the  attachments,  reducing  the  loss  to  $650,30, 
contends  that  this  last  sum  should  have  been  satis6ed 
by  applying  it  as  a  credit  upon  the  unpaid  purchase 
money.  And  prays  a  decree  for  the  residue  together 
with  the  costs  on  the  judgments  against  Bayse,  and 
that  his  decree  for  the  $700  and  the  $200,  should  be 
perpetual!)  enjoined. 
^  Basye  relied   on  the  former  decree  as  a  bar  to  this 

The  defence  re.  bill,  to  which  he  also  demurred,  and  in  his  answer  he 
aBtfwerT'^  ^"  ^  refers  to  and  adopts  his  former  answer  to  the  cross  bill, 
and  not  admitting  the  alleged  discovery  to  have  been 
made  since  the  rendition  of  the  decree  he  admils  that 
after  the  judgment  in  detinue  it  was  agreed  between 
him  and  the  agent  of  the  plaintiflT,  that  it  might  be  sat- 
isfied by  the  payment  of  $1050,  because  Billy,  the 
most  valuable  of  the  slaves  recovered,  had  run  away 
from  Briscoe,  defendants  vendee,  and  returned  to  Mrs. 
McDonald  who  still  had  him  in  possession,  and  was  Iq 
take  the  risk  of  her  title — that  $800,  his  value  as  as* 
sessed  by  the  jury,  was  allowed  on  this  account,  and 
the  other  $50  on  account  of  his  (Basye's)  trouble,  &c 
He  justifies  the  compromise  and  denies  all  fraud,  &c., 
and  claims  that  if  the  decree  is  opened,  he  is  entitled  to 
back  interest  on  the  $700.  It  appears  by  the  further 
pleadings  and  proof  in  the  case,  that  Billy  and  Jacob 
were  purchased  together  in  February  1833,  and  convey* 
ed  by  the  same  bill  of  sale  at  the  price  o[  $800,  of 
which  $450  was  the  price  of  Billy,  and  $350  the  price 
of  Jacob— that  in  March  1834,  Basye  sold  Billy  to 
Briscoe  of  Mississippi,  for  $550,  and  that  long  before 
the  rendition  of  the  judgment  in  detinue,  it  was  stated 
by  the  agent  of  Mrs.  McDonald,  and  by  her  son,  that 
ffilly  had  run  off  from  Bi:iscoe,  and  was  in  her  posset- 
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sion.    And  (he  tritness  understood  that  thfs   was   the         ^'^•te 
ground  of  the  deduction  from  the  $1900.  the  amount       BiAio't 
of  the  verdict  in  which  Billy's  value  was  assessed  at      i^*o».,  Ac, 
$800. 

Upon  the  hearing*  the  Circuit  Court  being  o(  opinion 
that  all  claims  set  up  in  the  present  bill^  except  such  as 
resulted  directly  frofn  the  fact  discovered  in  reJation  to 
the  sum  paid  in  satisfaction  of  the  judgment  in  detinnet 
were  barred  by  the  former  decree  and  afErmamce^  de- 
creed that  Basye  should  pay  to  Beard's  executor  the 
sum  of  $1331,  composed  of  $890  with  the  interest 
thereon  from  the  date  of  the  judgment  in  detinue  to^ 
the  date  of  the  decree  with  interest  on  said  $1231,  un- 
til paid,  Basye  appealed  from  this  dec^fee^  alleging 
that  the  Court  erred,  1st,  in  granting  nxty  relief  to  th6 
complainant  i  and  2d,  that  if  the  former  decree  \k 
opened,  it  was  erroneous  not  to  have  decreed  interest 
on  the  $700  decreed  to  him,  from  the  time  of  its  pay* 
ment.  And  Beard's  executor  assigns  for  cross  error 
that  the  decree  should  have  been  for  a  much  larger 
turn  in  his  fdvor. 

In  support  of  the  first  error  Kssigned,  it  is  contended  nlonch  t  bm 
that  this  bill  is  not  a  bill  of  review,  but  merely  8  bill  f^VmA 
re-Iitlgating  the  same  matter  involved  in  the  former  T'^'^'.w^*!  ^^  ^' 
suit,  and  therefore  barred  by  the  former  decfee.  But  f"iiy  «nd  rely  up 
although  the  bill  is  not  called  a  bill  of  review,  yet  so  faet^dUMYertMi 
for  as  it  alleges  and  relies  on  a  fact  disctovered  siffc©  JjJJ^iSt  ^  theJI 
the  forltier  decree,  not  alleged,  and  which  could  not  ^^^^  ^^\ 
have  been  alleeed  in  the  former  suit,  because  withotit  eoferinf  it,  aai 
negligence  or  de&ult  it  was  not  known^  and  which  af*  should  prodaee 
fects  the  equitable  rights  of  the  parties,  and  wotild  have  Jy^^^^JJ^jt^S 
produced  a  different  decree  if  known  and  shown  In  the  J^^*^  cweo^ 
former  record,  and  so  faras  on  the  ground  of  such  newly  cree  and  it  hf « 
discovered  fact  it  seeks  to  change  and  correct  tfee  foN  by'^^the  ch^u'it 
mer  decree,  it  is  in  substance  and  effect,  a  bill  of  review,  S'^nt'^j^tlkl'i^^^ 
and  should  be  enteruined  asisnch,  if  the  fact  be  of  the  f^  ^'^.^^  ^^^^^^ 
character  above  described,  and  there  has  been  no  neg-  tiioush  th4  V 
ligence  or  default,  and  if  the  former  suit  and  decrcfe  bo  ^lUi^  °^i5i«?« 
sufficiently  brought  before  the  Court.  ^^  ®'  '^ 
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Bait*  (This  bill  seems  to  have  been  regarded  as  a  bill  of  re- 

Beakd'»  view  by  the  defendant,  who« la  his  plea,  after  stating  that 
tx'oB.,  &c^  ^j^g  same  matters  had  been  litigated  between  the  same 
parties,  and  determined  by  the  Circuit  Court  and  the 
Court  of  Appeals,  concludes  by  saying  that  no  suiS- 
cient  cause  is  shown  in  said  bill  of  review  why  the  said 
decree  should  be  reviewed.  And  although  the  bill 
does  not,  in  terms,  make  the  record  of  the  former  suit 
an  exhibit,  yet  it  gives  such  a  history  of  the  proceed- 
ings and  decree  in  that  suit,  and  sucrgests  such  errors 
in  the  decree,  and  prays  such  relief  as  to  leave  no  doubt 
that  the  record  was  intended  to  be  brought  before  the 
Court,  and  to  constitute,  together  with  the  matters 
set  up  in  this  bill,  the  ground  of  the  relief  sought.  And 
such  reference  is  made  to  different  parts  of  that  record 
by  each  of  the  parties  in  the  present  suit,  as  shows 
that  each  considered  the  former  record  remaining  in 
the  same  Court,  as  being  a  part  of  this  case.  The 
complainant,  for  instance,  in  his  original  bill,  after 
stating  in  general  terms  the  object  of  Basye^s  former 
bill,  says,  **  said  bill  and  the  indemnifying  bond,  are 
referred  to  as  a  better  specification  of  the  object  of  the 
bill."  But  the  said  former  bill  is  not  copied  as  an  ex- 
hibit, and  is  found  -only  in  the  former  record.  So  Basye 
in  his  answer  in  this  case  says,  ^*  that  he  adopts  his 
answer  heretofore  filed  in  the  suit  referred  to  in  com- 
plainant's bill,  with  all  its  denials,  allegations  and  aver- 
ments, and  makes  it  part  of  this  answer."  But  he 
does  not  file  a  copy  of  it  with  his  answer.  From  which 
fact,  as  well  as  from  the  manner  in  which  he  speaks 
of  the  suit  referred  to  by  the  complainant,  it  is  evident 
that  he  considered  the  former  suitt  and  record  as  a  }Mirt 
of  this  suit  and  record.  In  fact  they  constituted  the 
very  basis  of  the  present  bill,  the  object  of  which  was 
to  obtain  relief  against  the  former  decree,  and  by  show* 
ing  from  the  former  record  and  the  new  fact  or  facts 
now  disclosed  that  the  former  decree  was  inequitable 
and  erroneous.  And  it  is  evident,  from  the  reasoning 
of  the  decree,  that  the  Court  as  well  as  the  parties 
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considered  the  former  record  as  a  part  of  this.    The        Baiti 
omission  to  make  that  record,  by  express  reference,  a       BtABc'i 
part  of  this  bill,  was  doubtless  an  inadvertance  not  ob-      ^x'»»'>  &c. 
served  by  either  party,  or  by  the  Circuit  Court,   and 
as  it  was  in  fact  in  the  same  Court,  and  evidently  con- 
sidered by  both  parties,  and  by  the  Court,  as  a  part  of 
this  case,  and  as  being  before  them  as  such,  we  feel 
bound  also  to  consider  it  as  a  part  of  th^  case,  just  as 
if  it  had  been  expressly  made  so.) 

This  bill  does  not,  in  terms,  pray  that  the  former 
decree  may  be  reviewed,  or  set  aside,  or  corrected. 
But  it  proposes  to  show  that  it  was  erroneous  and  In- 
equitable,  both  as  to  the  money  decreed  to  be  paid  back 
to  Basye,  and  as  to  the  injunction  against  collecting 
the  unpaid  purchase  money,  and  on  this  ground-it  asks 
not  only  for  the  specific  relief  deemed  appropriate  upon 
the  establishment  of  these  errors,  but  also  for  such  re- 
lief as  may  be  equitable.  Assuming  that  it  alleges  a 
proper  ground  for  questioning  and  changing  or  revers* 
ing  the  decree  in  all  or  any  of  its  parts,  and  for  ulti- 
mate relief  in  the  matter  previously  litigated  and  de* 
creed,  then  it  contains  the  substance  of  a  bill  of  review, 
and  authorizes  the  Court  to  grant  the  appropriate  re- 
lief, unless  an  express  prayer  for  the  review  of  the 
former  decree,  or  for  setting  it  aside,  be  necessary  to  • 
authorise  the  Court  to  grant  such  relief.  But  the 
established  principle  is,  that  although  the  specific  prayer 
be  inappropriate,  the  Court  may  and  will,  upon  the 
general  prayer,  grant  such  relief  as  the  allegations  and 
proof  require. 

It  is  said  that  a  bill  of  review  should  terminate  in  ^^  eitablUhed 
opening  or  setting  aside  the  former  decree,  which  ruiein  ehancerr 
would  leave  the  case,  upon  the  original  bill,  undisposed^  that  thougk  tb« 
of,  and  still  open  for  decree.  But  if  upon  the  case  Srtbc  wii^be  m' 
presented,  the  Court  has  authority  to  set  aside  the  Sl^Slm 'may 
original  decree,  it  may  surely  disregard  it ;  and  in  fact  JJ^  viii,  upoa 
a  decree  rendered  on  the  bill  of  review,  inconsistent"  er,  errant  auch  ra 
with  the  former  decree,  and  restraining  or  defeating  its  gationa  and 
operation,  does,  In  effect,  so  far  reverae  it  or  set  it  ^ndSf^Sir^Jbl 
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.    flA«Tt         aside.    The  last  decreet  if  th«  Court  has  power  lo  refi- 
BtAKD'i        der  it  and  to  grant  the  relief  which  it  asks  for,  must 
tx  OB.,  Ac.     supercede  a  former  inconsistent  decree,  which  denies 
jwiof  thabiii  '\*  such  relief.    And  although  in  strifitoess  it  may  be  pro- 
in  whole  or  in  per  jthat  the  first  decree  should  be  formally  set  aside, 
pigment  o7 mo-  where  relief  inconsistent  with  it  is  to  be  granted,   it 
!I!!L  "f.^?.M  IV  must  still  be  within  the  power  of  the  Court  to  deter- 
f«ot    a    bill  ill  mine  according  to  the  natura  of  the  case,  and  the  at» 
biu  of   review,   titude    of  the  parties  whether  the  ultimate  relief  to 
!iJ»rmurm«W"y  which  the  party  may  be  entitled  shall  be  granted  on 
for  a  review.        ^j^^  yj]  ^f  review^  or  in  the  original  suit  and  byre- 
versing  the  former  decree  and  making  a  new  one. 

Suppose  a  party,  after  a  decree  against  him  for  money 
discovers  a  fact  which^  although  it  existed  prior  to  the 
decree,  was  wholly  unknown  and  inaccessible  to  him, 
and  which  shows  that  the  .complaina,nt  was  not  enti- 
tled to  the  money,  and  that  |}0  such  decree  should  have 
been  rendered.  Or  suppose  that  he  makes  the  discov* 
ery  after  the  money  is  paid  and  the  decree  satisfied; 
in  <eitber  case  he  would  undoubtedly  be  entitled  to 
protection  against  payment  or  to  re-payment. 

A  perpetual  injunction  jagainst  a  decree  for  money 
is  equivalent  to  a  reversal  xtf  the  first  decree  and  a  dis- 
missal of  the  bill  on  which  it  was  founded,  or  if  the 
money  has  been  paid,  a  direct  decree  ibr  its  re-payment 
is  equivalent  to  a  reversalof  4hd  origiaal  demand  and  a 
decree  in  that  suit  for  a  resioration  of  the  money.  And 
as  such  summary  relief  granted  upon  a  bill  complain* 
ix^g  .of  the  former  decree^  alleging  errors  in  it,  and 
showing  a  right  to  review  jand  reverse,  would  neces* 
sarily  imply  that  the  decree  had  been  review^,  and  the 
objections  of  some  of  them  allowed,  so  the  prayer  for 
such  summary  relief  must  imply  a  prayer  that  the  de» 
cree  be  reviewed  upon  the  errors  and  objections  alleged. 
The  omission  to  pray  £6r  a  review  which  is  only  a 
mode  of  coming  at  the  final  relief  cannot,  therefore,  be 
a  iatal  defect,  and  especially  when  the  bill  not  only 
furnishes  the  means  of  making  a  review,  and  prays 
for  a  relief  which  implies  a  review,  and  is  equivaleiit 
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to  a  reversal  of  the  former  decree,  bat  aUo  prays  for  all        Haiti    ^ 

equitable  relief.    To  say  that  such  a  bill  is  barred  by  the       BtAVD'a 

very  decree  of  which  It  complains,  because  it  is  not  a      »x'oh.,  ho, 

bill  of  review,  would  be  to  sacrifice  the  substance  of 

the  rule  to  a  mere  name,  and  to  defeat  the  justice  and 

equity  of  the  case  by  a  mere  formal  nicety.    We  are 

satisfied,  therefore,  that  a  bill  showing  grounds  for  a 

review  and  reversal  of  the  former  decree,  but  merely 

praying  for  an  injunction  against  it,  and  for  general  re* 

lief,  or  for  a  restoration  of  money  paid  under  it,  and 

for  general  relief,  is  essentially  a  bill  of  review,  to  be 

subject  to  the  same  tests  as  to  the  sufiiciency  of  its  al« 

legations,  and  entitled  to  the  same  privileges  and  con* 

sequences. 

We  proceed,  then,  to  consider  the  sufiiciency  of  the  ^^ 
present  bill  with  respect  to  the  errors  or  objections  on  will  not  sutuio 
account  of  which  relief  is  prayed.  And  we  concur  foriUdisITover^ 
with  the  Circuit  Court  in  the  opinion,  that  as  to  so  mi^\i^*h«Ve*bien 
much  of  the  former  decree  as  enjoins  the  unpaid  pur*  »na  ahouid  have 
chase  money,  the  relief  now  prayed  for  is  precluded  before  Uie  decU- 
by  the  afiirmance  In  this  Court.  Upon  this  part  of  ind^whlch^the 
ihe  case  the  bill,  in  effect,  claims  that  upon  facts  which  5,°^* ^ecWcd'br 
either  were,  or  ought  to  have  been,  before  the  Court  ihaCiTOMiiCpijrt 

,      .  .   .      ,  ..J  .  •     ^        •  •"<>  affirmed  by 

in  the  origmal  case,  the  decree  is  unjust  and  erroneous,  the  Court  oi  Ap 

No^new  fact,  and  certainly  noVnewly  discovered  ^**^* 
fact,  respecting  the  amount  of  the  original  purchase 
money,  and  its  interest  remainining  unpaid,  is[alleged 
or  proved.  There  is,  it  is  ture,  a  specific  statement 
now  made  In  order  to  show  that  the  unpaid  principle 
and  interest  due  at  the  date  of  the  judgment  in  deti* 
nue,  was  nearly  equal  to  the  $1900  alleged  to  have 
been  paid  or  payable  on  that  judgment.  But  this  fact 
was  certainly  within  the  knowledge,^or  at  least  within 
the  power  of  the  complainants ;  and  if  the  record  did 
not  furnish  precise  information  on  the  subject,  it  at 
least  showed  the  principal  sums  due/ and  authorized  the 
inference  that  a  considerable  amount  of  interest  bad  * 
acoriied.  If  it  did  not  show  this  much»  and  if  it  did 
not  e<mtmift.  the  means  of  precise  knowledge,  the  omlsr 
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sion  was  the  fault  of  the  present  complainants,  and  19 
wholly  unaccounted  for.  If  it  did  contain  sufficient 
means  of  knowledge  to  authorize  the  fact  to  be  con- 
sideredy  and  if  the  fact  should  have  produced  a  different 
decree,  the  error  of  the  Circuit  Court  was  affirmed  by 
this  Court,  and  the  affirmance  is  a  bar  to  a  bill  of  re- 
view, and  to  any  relief  on  this  ground.  In  affirmieg 
the  former  decree,  this  Court  said: 

"If,  therefore,  Basye  had  paid  the  whole  price  of 
the  purchase  from  McDonald,  it  would  have  been  pro- 
per to  have  decreed  a  restoration  of  the  entire  sum 
(then  supposed  to  be  81,900)  agreed  to  be  paid  to  Mrs. 
McDonald,  and  secured  by  her  judgment,  of  which  satis- 
faction was  acknowledged.  But  as  part  of  the  original 
purchase  money  remains  unpaid,  and  the  notes  for  it 
have  never  been  assigned  for  value,  but  are  in  the 
hands  of  the  administrator  of  McDonald's  legatee, 
(who  is  the  same  person  as  the  executor  of  Beard,)  the 
equity  of  the  case  is  answered  by  cancelling  these 
notes,  or  enjoining  their  collection,  and  restoring  the 
money  paid.  The  legatee  of  McDonald  who  sold  and 
either  impliedly  or  expressly  warranted  the  slaves, 
has  no  equity  either  against  Basye  to  enforce  these 
notes,  or  against  Beard  to  throw  the  loss  on  him  or  his 
estate." 

The  Court  evidently  regarded  the  $1900  paid  or  pay- 
able under  the  judgment  in  detinue,  as  equivalent,  so  far 
as  the  equity  of  the  case  was  concerned,  to  the  entire 
price  agreed  to  be  paid  in  the  original  purchase  of  the 
slaves,  and  that  there  was  no  right  to  recover  the  un- 
paid purchase  money,  whatever  it  was.  Upon  this 
principle,  the  decree  which  enjoined  the  unpaid  pur- 
chase money,  and  decreed  back  that  which  had  been 
paid,  was  affirmed.  Upon  the  same  principle,  if  only 
$1000  had  been  paid  or  payable  under  the  judgment, 
and  Mrs.  McDonald's  title  thereby  secured — the  only 
'  effect  must  have  been  to  diminish  or  extinguish  the 
claim  against  Beard's  executor  for  that  part,  of  thei 
price  which  had  been  paid.    Of  course  the  subsequeat 
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discavery  of  the  fact  that  only  $1050  instead  of  $1900,         »*«»»    . 
Mras  paid  under  the  judgment,  can  have  no  other  effect,       Brard'c 
without  violating  the   principle   ot    the    affirmance. —   .J^^2 — fl_ 
Whether  if  the  attention  of  this  Court  had  been  called 
to  thepi*ecise  amount  due  on  the  original  purchase,  it 
might  have  fixed  upon  a  different  criterion  for  estima- 
ting the  amount  recoverable  by  Basye,  is  not  material. 
The  mistake  m  the  decree  of  affirmance,  whether  of  a 
principle  of  equity,  or  of  a  fact  which  was   or  should 
have  been  sufficiently  presented  in  the  foiTner  case,  is 
conclusive  in  a  bill  of  review,   as   well  upon  the  Court 
as  upon  the  parties. 

But  again,  the  principle  that  neither  McDonald  nor 
his  legatee  had  any  right  to  recover  the  balance  of  the 
purchase  money,  is  certainly  unaffected  by  it3  amount. 
And  although  under  that  principle  Basye  has  made  a 
most  advantageous  bargain,  and  instead  of  losing,  might 
have  been  the  gainer  by  the  judgment  in  detinue,  even 
H  he  had  paid  the  $1900  without  recovering  anything 
from  Beard,  and  although  he  is  certainly  the  gainer 
when  he  paid  only  $1000  instead  of  $1900,  still  this 
reduction  gives  no  right  to  McDonald's  representatives, 
but  can  only  operate' upon  Basyc's  recovery  against 
Beard's  executor. 

The  bill  sufficiently  alleges  the  discovery  of  the  fact,  iTpon  ihe  hear- 
that  only  $1050  was  to  be  paid  on  the  judgment  in  de-  j^ficw  it  clearly 
tinue^    And  as  the  record  showed  this  to  be  the  sun>  "fP-^irj?*.  \\*^' 

plaintin    in  tne 

recovered,  and  Basye  claimed  it  in  his  pleading  as  paid,  nrstsuii  hadob- 
without  disclosing  the  fact  that  by  secret  arrangement  for  a  greater  sum 
he  was  to  pay  the  smaller  sum,  not  only  is  the  com-  }h*ed  w,11ndihe 
plainant's  ignorance  of  the  fact  sufficiently  accounted  fj^f®,,  showingr 

r       i        .    .         . ,  ,        .       t      .    .        I  .     ,  ^        .       ^^^^  ^^  decree 

for,  but  It  IS  evident  that  m  obtaming  his  decree  for  the  to  that  extent^ 

larger  amount,  Basye  taking  advantage  of  the  credit  been     rendered 

due  to  the  record,  and  to  his  own  averment  imposed  kndtifiedgS    ^o^f 

upon  the  justice  of  the  Court,  and  upon  the  confidence  the  compiainani, 

r  I  .        ,  T         «•   .        1  .  ,       and    not  of  iho 

of  his  adversary.  It  sufficiently  appears,  too,  that  the  de  f  e  ndant's 
discovery  was  not  made  iti  time  to  be  introduced  into  Hdd^at^^he 
the  former  record.  And  as  to  the  materiality  of  the  ^^^  jeVierbj 
fact,  and  the  effect  which  it  should  have  had,  and  must  i»ioin>ni^  ^^f,\ 

ce«i  perpetually 
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Bx'ox.,  &e. 


Bastb        now   have,  upon  the  equitable  rights  of  the  parties^ 
Brahd's       these  are  too  obvious  to  require  argument  or  illustration. 

The  $SdO  deducted  frono  the  amount  of  the  judgment 
in  detinue  is  less  than  the  amount  of  the  sums  decreed 
against  Beard's  executor,  but  is  more  than  the  ^sums 
60  decreed  after  deducting  the  sum  of  $399.70  made 
by  the  attachment  in  the  first  suit.  The  equity  of  the 
case  as  presented  by  the  present  bill  requires  that  this 
sum  of  $850,  supposed  to  have  been  lost  by  Basye  io 
the  judgment  for  the  value  of  the  slaves,  should  be 
considered  as  a  part  of  the  sum  decfeed  against  Beard's 
executor  on  account  of  the  supposed  loss,  and  of  bis 
costs  and  expenses  in  that  action.  Had  the  fact  now 
disclosed  been  a  part  of  the  original  case  before  decree* 
it  should,  according  to  the  principles  of  that  decree 
and  of  the  affirmance,  have  precluded  any  decree  in  fa- 
vor of  Basye,  for  the  $700,  formerly  paid  by  him,  by 
setting  off  the  one  sum  against  the  other.  And  the 
sum  of  $150,  which  would  have  remained,  should  have 
been  applied  as  a  satisfaction  of  the  costs  of  the  de» 
fence  in  the  action  of  detinue  amounting  to  $17,  and 
then  to  the  extinguishment  of  one  hundred  and  thirty- 
three  dollars  of  the  $200  paid  as  a  fee  in  that  case, 
leaving  of  all  the  claims  of  Basye  against  Beard's  ex- 
ecutor, the  sum  of  $67,  only,  to  be  satisfied  out  of  ihe 
proceeds  of  the  attachment  and  the  residue  of  said 
proceeds  amounting  to  $332,70,  belonged  to  Beard% 
executor,  and  should  not  have  been  decreed  against 
him. 

If  then  Basye  had  no  equity  to  the  extent  of  tbe 
$850,  or  any  part  of  it,  still  as  he  was  not  bound  to  pay 
the  unpaid  purchase  money,  Beard's  executor  cannot 
on  the  ground  of  the  discovered  fact  as  to  the$850,  be 
entitled  to  recover  anything  more  than  Basye  has  in* 
equitably  received  under  the  decree.  As  to  so  much 
as  was  not  received,  a  perpetual  injunction  wouldhave 
been  the  appropriate  relief.  The  bill  does  not  allege 
that  the  amount  formerly  decreed  to  Basye  had  been 
paid.    But  as  there  has  been  no  intimation  that  it  has 
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not  been  since  paid,  and  as  the  sum  now  decreecl         BiTti 

against  Basye,  is  just  about  equal  to  the  sums  fonnerly        PiIiEo'a 

decreed  to  him  with  interest,  and  in  any  event  justice     «»'<>««>  ^o« 

can  be  done  by  a  set  off  on  motion  ;  and  as  the  property 

decreed  on  the  ground  of  non  payment  of  the  former 

decree  has  not  been  questioned  even  in  argument,  and  is 

not  reached  by  any  assignment  of  error,  we  do  not  feel 

bound  if  indeed  weare  authorized  to  reverse  the  present 

decree  ontheground  that  it  decrees  payment  ofthewhole 

sum  against  Bayse,  when  it  does  not  appear  and  is  not 

alleged  that  he  had  received  it.     This  error  goes  only  to 

the  mode  of  relief  and  would  not  justify  a  dismissal  of 

the  bill,  which  is  claimed  by  the  first  error  assigned. 

The  second  error  assigned  clearly  does  not  reach  this 

question.    And  it  is  only  necessary  to  say  with  respect 

to  it  that  in  deciding  that  Basye  was  not  entitled  to 

the  $700,  formerly  decreed  even  with  interest  from  the 

date  of  the  judgment  in  detinue,  we  of  course  deny  his 

claim  to  any  previous  interest  on  that  sum.    The  cros» 

error  has  already  been  in  effect  disposed  of. 

The  only  remaining  question  then  is,  whether  the 
defence  relied  on  by  Basye  as  justifying  and  support- 
ing his  claim  for  the  $850  deducted  from  the  amount  of 
the  verdict  in  detinue,  entitles  him  to  the  whole  or  any 
part  of  that  sum,  or  should  produce  any  modification  of 
the  decree  i'endered  against  him  in  this  case.  There 
seems  to  be  no  doubt  that  $800  of  the  $850  was  de- 
ducted on  account  of  the  assessed  value  of  Billy,  which 
was  agreed  by  the  parties  to  the  action  and  inserted 
in  the  verdict  by  them.  And  although  there  is  no  evi* 
dence  that  Billy  was,  and  had  long  been,  in  possession 
of  the  plaintiff,  except  by  proving  the  statement  of  her 
agents,  to  her  counsel,  and  to  Basye,  there  seems  to  h% 
but  little  doubt  that  this  fact,  as  understood  by  them, 
was  the  basis  of  the  arrangement,  and  the  fact  itself  is' 
probably  true.  But,  if  true,  the  plaintiff  had  no  right 
to  recover  Billy,  and  certainly  no  right  to  his  value; 
and  considering  that  (he  verdict  was  made  up  by  agree* 
ment  of  the  parties,  Beard's  executor  being  ignorant 
You  XII.  75 
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BAfT9  of  it,  has  a  right  to  regard  it  as  it  substantially  was, 
Vsiiio'f  A'  ^  recovery  only  of  the  other  slaves  and  their  assessed 
IX* o«.,  Ac     value,  which  was  eleven  hundred  dollars. 

The  $50  allowed  (strangely  enough)  to  Basye  as  some 
compensation  for  his  trouble,  &c.,  in  defending  the  ac- 
tion, and  resisting  the  plaintifTs  claim,  gave  him  no 
right  to  demand  that  sum  against  Beard's  executor — 
and  especially  when  without  disclosing  this  allowance 
he  claimed  and  obtained  a  decree  for  such  loss  and  ex- 
penses as  he  could  prove. 

But  it  is  said  that  Basve  is  still  liable  to  Briscoe  for  tha 
price  of  Billy,  viz:  $550  which  should  have  been  pro- 
vided, for  in  this  decree,  at  least  to  the  extent  of  $450. 
There  is  no  evidence,  however,  except  that  which,  as 
to  Beard's  executor,  is  hearsay  merely,  that  Briscoe  has 
•ever  lost  Billy  even  by  his  running  away,  and  there  is  no 
evidence  whatever  that  there  has  been  any  judgment 
against  him  for  Billy,  either  in  an  action  by  him  or  ia 
one  against  him,  nor  is  it  shown  that  Bayse  can,  in  aay 
manner  be  subjected  to  a  loss  by  reason  of  Ids  sale  to 
Briscoe,  from  whom  he  received  more  for  him  than  ha 
gave,  nor  that  any  suit  has  been  brought  against  himoa 
that  account.  It  is  to  be  recollected  that  Beard  bound 
himself  not  to  warrant,  but  to  indemnify  against  loss. 
There  has  certainly  been  no  loss  to  Basye,  as  yet,  on  ac» 
count  of  the  purchase  and  sale  of  Billy ;  and  we  do 
not  perceive  that  he  has  made  out  a  case  requiring  at 
the  hands  of  the  Chancellor  any  other  indenmity  than 
that  afibrded  by  the  original  bond  of  Beards  Whether 
by  his  own  acts  he  has  lost  his  recourse  upon  that  boad» 
it  will  be  time  enough  to  detern^ne  when  be  seeks  it 
upon  a  case  calling  for  it. 

Wherefore  the  decree  is  affirmed. 

Hardin^  and  Riky^  Maorehead  ^  Rud  for  appeUaot^ 
Qrig9by  for  appellee. 
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Madeira's  heirs  vs  Hopkins,  &c.  CuMamt. 

Error  to  the  Keitto:!  Cibcvit.  ^      jm 

Vendor  and  Vendee*   Frauds^  Statute  of.    Decrees  void 
and  erroneous, 

Jao9B  IIiSB  delivered  the  opinion  of  the  Court  w«»?  7. 

Jacob  Madeira  was  the  owner  of  a  number  of  town  Cue  ttattd  and 
Ints  in  Covington,  including  those  designated  in  tfca  K^brSuuJiu* 
plan  of  the  town  by  the  numbers  334,  !235,  236,  and 
237,  situate  between  Sanford  and  Greenup  streets, and 
north  of  Fifth  street:*  he  also  owned  the  ground  lying 
between  Greenup  street  and  Sanford  street  extended, 
and  having  Pith  street  on  the  nortb,  and  the  town 
boundary  on  the  south.  In  the  latter  part  of  the  year 
1829  he  died  in  the  city  of  Cincinnati,  leaving  a  wife 
and  three  infant  children,  to  wit:  George,  Addison  D., 
and  Aston  Madeira.  George  Madeira  died  shortly 
afterwards  without  issne. 

Mary  Medaira,  the  widow,  E.  S.  Haines,  andO.M. 
Spencer,  were  appointed  and  qualified  as  administrators 
of  Jacob  Madeira's  estate  in  the  city  of  Cincinnati, 
where  they  and  the  family  of  the  deceased  resided  at* 
the  time.  0.  M.  Spencer  did  not  long  survive  his  ap< 
pointment. 

In  May,  1831,  William  Hopkins  filed  his  Bill  in  chan«» 
eery  in  the  Campbell  Circuit  Court  against  Addison, 
George,  and  Aston  Madeira  as  the  heirs,  and  against 
Spencer  and  Haines  as  the  administrators  of  Jacob 
Madeira,  deceased.  Who  were  all  charged  to  be  non- 
residents, and  alleging  in  substance  that  he  had  pur- 
chased from  Madeira,  in  his  lifetime,  the  lots  and  block 
of  ground  above  described  on  the  15th  of  July,  1828, 
for  the  sum  of  $600;  $200  of  which  he  charged  wds 
paid  in  clash  at  the  date  of  the  contract,  and  the  bal- 
lance  to  be  paidins!x,tweflve,  and  eighteen  months,  with 
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MAoiiRA'-t  H'i  interest  until  paid,  that  Madeira  then  executed  and  de» 
Hopkins,   &e.  Hvered  his  bond  to  him,  to  convey  the   said  lots  which 

Hopkins  professes   to  exhibit  in  the  bill,  (although   no 

such  bond  is  now  produced,  nor  is  it  shown  that  any 
such  was  ever  in  fact  lodged  with  the  papers,  or  filed 
in  the  cause.)  He  alleges  further,  that  of  the  ballance 
of  the  purchase  money  he  paid  to  Jacob  Madeira,  de- 
eeased>  on  the  Uth  day  of  May,  1829,  $106.50  for 
which  Madeira  gave  a  receipt  in  writing  on  the  bond — 
that  on  the  5th  December,  1828,  he  paid  to  Madeira's 
administrator  fifty  dollars,  as  shown  by  his  receipt  on 
the  bond,  and  that  he  paid  also  to  the  administrator  on 

day  of ^seventy-five dollars  in  a  note  on  Tbos. 

D.  Carneal,  that  there  was  yet  due  of  the  purchase 
money  $175  as  claimed  by  the  administrator,  which 
he  professes  to  tender  in  Court  as  being  the  balance 
of  the  purchase  money,  and  interest  due  on  the  con- 
tract On  the  same  day  this  bill  was  filed,  and  at  the 
same  term  an  order  of  warning  was  entered,  and  pub- 
lication thereof  directed.  But  it  does  not  appear  that 
publication  was  ever  actually  made,  or  that  there  had 
been  any  service  whatever,  either  actual  or  construct- 
ive, upon  the  heirs  or  administrators  of  Jacob  Madeira, 
deceased,  or  either  of  them.  Nevertheless,  at  the  next 
ensuing  term  of  the  Court,  on  the  6th  of  August,  1839, 
a  guardian  ad  litem  was  appointed  to  answer  and  de- 
fend for  Madeira's  infant  heirs,  who  forthwith,  on  the 
day  of  his  appointment,  filed  their  answer,  in  which 
they  profe&i  to  be  ignorant  of  the  matter  alleged,  and 
claim  that  their  rights  and  interests  may  be  protected 
by  the  Court,  and  thereupon  at  the  same  term,  and  on 
the  same  day,  in  the  absence  of  any  proof  whatever  to 
sustain  the  allegations  of  the  bill,  a  decree  is  rendered 
which,  after  reciting  that  the  cause  was  heard  by  con* 
tenty  orders  and  decrees  that  **  unless  the  defendants 
shall,  on  or  before  the  15th  day  of  the  present  month 
of  August,  execute  to  the  complainant,  William  Hop- 
kins, a  deed  of  conveyance,  relinquishing  all  their  right, 
title,  and  interest  in  and  to  the  lots  of  land  mentioned 
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and  described  in  the  complaiDants  bill,  thatin  that  event  Madbiba'*  ■•■ 
Thomas  N.  Lindsey,  who  is  hereby  appointed  com-  Hofkihb,   ACi. 
missioner  for  that  purpose,  convey,  by  proper  deed  of  "^ 
relinquishment^  all  the  estate,  right,  title,  and  interest 
in  and  to  the  lots  of  land  mentioned  and  described 
in   complainant's  bill,    and    report,   &c.    And   it    is 
further  ordered  that  upon  the  execution  of  the  deed 
aforesaid,  the  Clerk  of  this  Court  pay  over  to  the  de- 
fendants, Haynes  and  Spencer,  the  administrators,  the 
sum  of  money  now  in  Court." 

Lindsey,  the  commissioner,  by  authority  of  this  de- 
cree, executed  a  deed  to  Hopkins,  dated  21stof  August,. 
1831,  conveying  to  him  all  the  right,  title,  and  interest, 
of  Aston,  Addison  D,,  and  George  Madeira,  as  heirs 
of  Jacob  Madeira,  deceased.  In  and  to  the  lots  num- 
bered 334,  235,  236,  and  237,  but  the  commissioner 
omitted  and  failed  to  include  in  this  deed  the  bWk  of 
ground  between  the  said  lots  and  the  town  boundary. 

This  deed  was  reported  by  the  commissioner  at  the 
October  term  of  the  Court  in  1831,  and  ordered  to  be 
recorded.  The  omission  to  include  the  block  of  ground 
above  named  in  the  deed  referred  to,  having  been  dis- 
covered, doubtless  the  same  commissioner,  after  more 
than  two  years  had  elapsed,  executed  a  second  deed  to 
Hopkins,  dated  the  4th  November,  1833,  including 
therein  the  block  of  ground,  as  well  as  the  lots  which 
had  been  previously  conveyed,  and  on  the  same  day 
reports  this  last  named  deed  to  the  Court  which,  upon 
his  acknowledgment,  was  ordered  to  be  recorded. 

Hopkins,  about  the  time  or  shortly  before  he  insti- 
tuted this  suit,  took  possession  of  the  lots  and  the  ad- 
jacent land,  and  continued  in  possession  until  he  sold 
the  same  in  different  lots  and  parcels  to  Thomas  Green, 
John  W.  Clayton,  James  Hopkins,  and  James  M. 
Gainas,  all  of  whom,  (holding  under  the  complainant, 
Hopkins,  by  executory  contracts  and  deeds  of  convey- 
ance,) or  their  vendees,  are  now  in  possession  of  the 
said  lots  and  block  of  ground  since  laid  off  Into  lots, 
and  upon  which  considerable  improvements  have  been 
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Madiiva'i  B*f  made.  Wm.  Hopkins  doubtless  apprehending  that 
IIopxiKs,  fte.  he  had  not  secured  thu  title  by  the  proceedings  begun 
nnd  terminated  in  the  Campbrll  Circuit  Court,  as  above 
recited,  after  the  county  of  Kenton  had  been  formed, 
so  as  to  include  the  city  of  Covington,  which  before  had 
been  embmced  in  the  county  of  Campbell,  on  the  23th 
June,  1848,  files  his  bill  in  chancery,  in  the  Kentoa 
Sftconimiit  of  Circuit  Couri,  tigaiust  Addison  D,  and  Aston  Madeira 
K^Ac!"  ,Ind  "3  tlie  heirs  nt  l;uv  of  Jacob  Madeira,  deceased,  alledg- 
iTjcceJiuji  had  ing  tliat  they  were  n()n-re:>idents,  and  that  the  title- 
bond  of  their  ancestor  (whitrh  he  had  [)rofessed  to  ex- 
hibit in  hii  bill  of  ISal,)  for  the  lots  nnd  block  of  gronnd 
in  controversy  had  been  either  mislaid  or  improperly 
taken  out  of  the  papers  of  the  former  suit,  and  had 
been  lost,  so  that  after  dilligent  search  and  inquiry  he 
was  not  able  to  find  it.  He  nlledges  that  he  had  paid 
to  Madeira,  in  his  lifetime,  nnd  to  his  administrator 
since  his  death,  and  by  the  tender  and  deposit  in  Court, 
when  his  first  suit  was  pending  in  the  Campbell  Circuit 
Court,  $175  in  cash,  the  whole  of  the  purchase  money 
due.  and  asks  for  a  decree  to  establish  the  lost  bond,  for 
a  surrender  of  the  title  of  Madeira's  heirs,  and  for  a 
conveyance  of  the  property  to  him  by  them,  or  by  a 
commiisioner. 

A.  D.  Madeira,  no  doubt,  hearing  of  the  institution 
M?Xrramado^  ^^^  this  suit,  though  a  non-resident,  without  service  of 
.cro44  b.ii.  process,  and  having  in  the  mean  time  attained  the  age 

of  twenty-one  years,  answers  the  bill  of  Hopkins,  de- 
nies the  allegations  of  complainant  made  therein,  sets 
up  cbim  to  the  property  as  one  of  the  heirs  of  Jacob 
Madeira,  deceased,  and  by  cross  pleading  demands  to 
have  the  possession  delivered  to  him  and  his  brother, 
(who^also  appeared  and  plead,)  and  that  an  account  be 
taken  of  rents,  and  for  general  relief.  The  decree  and 
subsequent  proceedings  had  in  the  suit  in  the  Gamp- 
bell  Circuit  Court  in  IbSl,  are  relied  upon  in  this  case 
by  Hopkins,  and  his  vendees  in  their  defence  to  the 
cross  bills  of  Madeira's  heirs,  who  exhibit  the  entire 
record  of  that  suit  in  their  pleadings,  and  assail  the  de» 
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crce  rendered  in  that  case  as  wholly  fraudulent  and  Mapitba'!  nli 

void.  HOFKINS,     Ac. 

After  the  vendees  of  Hopkins  and  the  persons  In  pos-      Decree  oflhe 
session  of  the  lots  were  all  made  defendants,  served  ^'J^eme^^oVpar 
and  brought  regularly  into  the  case,  the  proof  taken,  iIp^  as  lo  Us  le- 
and  the  case  submitted,  the  Circuit  Court  rendered  a 
decree  against  Madeira's  heirs,  pronouncing  the  former 
decree  to  be  void,  and  directing  them  to  convey  the 
lots  and  the  block  of  ground  adjacent,  as  mentioned  in 
the  bill,  on  or  before  a  given  day,  by  a  deed  warrant* 
ing  the  title  against  ail  persons  claiming  under  their 
ancestors  to  the  extent  of  the  estate  inherited,  or  to  be 
inherited  from  him. 

As  before  observed,  the  decree  rendered  in  the  suit 
of  1831  is  expressly  impeached  in  this  case  as  erro* 
neous,  fraudulent,  and  void  ;  and  the  record  thereof  la 
exhibited,  and  Hopkins  and  his  vendees  rely  upon  it 
in  defence.  Although  the  cross  bill  of  Madeira's  heirs 
may  not  present,  in  its  form,  technically  the  precise 
features  and  characteristics  of  a  bill  of  review,  yet  it 
has  all  its  essential  and  substantial  requisites.  And  the 
Court  below,  upon  the  pleadings  in  this  case,  had  au- 
thority and  jurisdiction  to  try  and  determine  upon  the 
validity  of  that  decree,  and  if  it  was  erroneous,  as  ap- 
parent from  the  record,  or  void  or  voidable,  the  Court 
might  properly,  in  this  rase,  have  so  adjudged  and  de« 
4UYed.  If  correct  in  this  view,  the  writ  of  error  prose* 
CQted  by  the  plaintiffs  in  error  to  the  decree  in  this  case  '^ 
presents  for  the  revision  of  the  Court  both  decrees  for 
xever^lf  if  there  be  error,  and  for  affirmance  if  there 
be  none.  However  this  may  be,  both  decrees  are  be* 
fore  this  Court  for  revision,  and  errors  assigned  as  to 
both  as  though  writs  of  error  had  been  prosecuted  in 
d^e  form  in  each  case,  by  express  agreement  of  the 
parties  in  writing  filed  with  the  record,  made,  doubts' 
Itis,  to  save  unnecessary  expense  and  to  avoid  a  mutti* 
plicjty  of  8uits»  For  it  seems  Madeira's  heirs  were  olso 
pro9ectttiDg  maatioii  of  ejecXmeot  against  the  pftrti«3 
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Madiiba'i  ■*-«  in  possession  in  the  Oircuit  Court,  <which  was  discon* 
HoFKiKs,   aco.  tinned  upon  the  faith  of  this  agreement. 
'  The  decree  of  1831,  rendered  by  the  Campbell  Cir- 

cuit Court,  is  at  least  erroneous,  if  not  absolutely  void, 
for  the  following  reasons. 

1st.  There  was  no  service  of  process  upon  the  de- 

Adeereewith.  fendants,  Madeira's   administrator   and  infant   heirs, 

prooesr^Actit^i  who  Were  non-residents,  either  actual  or  constructive. 

Jeld  to*bi"vokl?'       2d.  The  decree  was  wholly  unauthorized,  because, 

upon  the  answer  filed  for  the  infant  heirs  by  a  guardian 

The  answer  of  ad  /t^^ni  appointed  to  defend  for  them,  the  complainant, 

«fii putting  com-  Hopkins,  was  put  upon  the  proof  of  the  allegations  in 

proo *of  the  ^a*  ^^'^  ^^'*  ^1^*^  ^®  ^^^  P**^  ^^  purchase  money  for  the 

blfr^no*  decree  '^^®'  ^°^  ^^^  ®"^^  ^^^  *^  ^^^  alleged  to  have  been 
•can' be  rendered  granted  by  Madeira,  did  in  fact  exist  at  all,  as  it  does  not 
^UhouT^  PKW°:  appear  to  have  been  produced.  But  the  Court  forthwith, 
347?  ^^^''^  upon  the  bill  and  answerswithoutproofof  any  singlealle- 
gation  made  by  complainant,  renders  a  decree  against 
the  defendants,  divesting  them  of  their  right  to  their 
property,  when,  as  the  record  stands,  it  does  not  ap- 
pear whether  such  bond  as  that  described  then,  or 
ever,  in  fact,  existed,  except  by  the  allegations  of  the 
bill  unsupported  by  proof.  For  though  the  guardian 
ad  litem  was  irregularly  appointed  when  the  infants 
were  not  served,  yet,  having  answered  for  them,  pla- 
cing them,  as  infants,  without  information  of  the  mat- 
ters alleged,  under  the  protection  of  the  Court,  it  was 
error  to  decree  against  them  at  the  very  term  at  which 
the  answer  was  filed,  and  in  fact  no  decree  should  have 
been  given  against  them  without  proof  of  every  mate- 
rial allegation  in  the  bill.  See  the  case  of  Chambers, 
4^.,  v«  Warren^  (6,  Ben,  Monroe^  247.) 

If  this  decree  of  1831  be  set  aside  and  reversed  for 
the  gross  and  manifest  errors  disclosed  by  the  record, 
then  Hopkins'  claim,  so  far  as  attempted  to  be  sustained 
by  it,  and  the  commissioners  deeds  made  under  it  to 
him,  must  fail,  and  his  vendees,  and  those  holding  un- 
der him,  are  in  no  better  condition.  If  Hopkins'  title 
fails,  those  who  hold  under  him  can  derive  none  fronk 
him. 
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'  Tho  parties  in  possession  holding  under  Hdpkifis,  find  Ma^jua'*^ 
this  link  broken  in  their  chain  of  title  in  attempting  to  Hopktns,  &e. 
make  out  its  derivation  from  the  plaintiff  in  error.  ""^         'T 

Whether  the  decree  and  subsequent  proceedings  of  a  purchiuiei  it 
1831  be  impeached  and  set  aside  in  the  present  suit  for  E'„owThe  deiilS 
gross  apparent  errror  or  for  fraud,  or  by  a  reversal  as  *'?"J^^  ihetuia 
upon  a  writ  of  error  now  prosecuted  under  theaf:ree-  held  under  a  de- 
ment of  the  parties,  the  consequences  would  be  the  same;  falu  l^d  JSm* 
that  Hopkins*  title,  as  thence  derived,  must  fail,  and  his  \^^tu\t  }2^m 
vendees  can  derive  no  title  from  him.    They  cannot  be  «»»pf»»^appH"to 

.  .  .    »uch  jpurchasei: 

protected  as   mnocent   purchasers,   having   procured  (i    thva,  46. 

the  legal   title  against  an  outstanding  prior,  but  undi-  gsa) '     *"'**' 

vulged  equity,  of  which  they  had  no  notice.    They  •  -• 

must  be  regarded  as  having  constructive  notice  of  all 

whfch  is  disclosed  by  the  record  with  respect  to  their 

chain  of  title.     In   tracing  the  title  of  Hopkins,   as 

shown  by  the  record,  they  must  have  found  that  ha 

held,  under  commissioner's  deeds,  made  in  virtue  oif 

a  decree  rendered  against  Madeira's  infant  and  Don« 

resident  heirs,  subject  to  be  reviewed,  impeached,  and 

set  aside  as  fraudulent  an^  void,  or  reversed  by  this  ^ 

Court  at  any  time  before  d  writ  of  error  should  be 

barred  by  lapse  of  time.    And  a  purchaser  of  land  at 

private  sale,  holding  under  a  party  who  has  attempted 

to  procure  title  thereto  by  a  decree  of  a  Court  of 

Equity  directing  a  conveyance  to  be  made  to  him  by 

a  commissioner,  who,  without  the  intervention  ef  a 

a  public  decretal  sale,  does  convey  to  such  party,  must 

purchase,  under  the  risk  incurred,  that  the  decree  eon- 

stituting  a  link  in  his  chain  of  title,  is  subject  to  ba 

reviewed  or  reversed,  and  so  long  as  it  is  so  subject, lio 

will  be  ];egarded  as  a  purchaser /^enisn^s  lite^  and  the 

itile,  **  cavtai  emptor^**  applies  to  him.    This  view  is 

abundantly  sustained  by  the  opinions  of  this  Court  here^^ 

tofore  pronounced  in  the  cases  oiDebtUxs  Fcacworthy^t . 

heirSf  (9,  Ben.  Monroe^  it30,)  arid  Olary^  etc.^  vs  Mar^ 

ihaiPs  heirSf  (4,  Datuif  98.)  In  thtfse  opinions  the  dis^ 

tinction  is  taken  between  eases  where  a  party  derives 

title  by  purchase  at  a  public  sale  by  au  officer  or  agent 
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JIa9«iaU«'i  0f|t  eodrt  of  competent  jurisdictoA  authorised  by  a 

BePBivf,  4e.  judgment  or  directed  by  a  decree  of  such  Court*    And 

"■*■"■*""*■"""  in  caaet  where  a  party^by  the  judgment  or  decree  it* 

self  erroneously  rendered  in  his  favor,  procures,  with* 

out  the  intervention  of  such  judicial  or  decretal  salct  a 

defective  title  directly  adjudged  or  decreed  to  him* 

'  In  the  former  case  the  title,  in  the  absence  of  fraud, 

rtS»b«*aw^a  will  not  be  disturbed,  whether  the  judgment  or  decree 

4«cretai  Mie.the  if  not  void,  but  merely  erroneous,  be  or  be  not  reversed. 

dSMtrinAnerai  In  the  latter  case  the  title  of  the  party  and  those  bold* 

^tJS^^  though  ^"S  ^^^^^  ^'^^  '^^  subject  to  fail  and  to  be  defeated  by 

«he  decree  be  e^  the  reversal  of  the  judgmental  law,  or  decree  in  equity, 

a«tfekL  under  which  such  title  is  derived.    The  reasons  for 

this  distinction  are  apparent,  and  have  been  so  fully 

presented  in  the  cases  referred  to  that  it  is  not  necea* 

sary  to  add  to  or  repeat  them. 

In  the  opinion  delivered  in  the  case  of  Talbot^s  ea> 
teutor$  vs  Belps  keirs^  (5,  Ben,  Monroe^  336,)  it  is  de« 
clared  that  when  the  title  and  possession  of  land  has 
been  procured  by  an  erroneous  decree  which  is  after- 
wards reversed,  the  chanc^Ior  may  and  should  direct 
the  possession  to  be  surrendered,  and  that  an  account 
should  be  taken  of  rents  and  proffits,  waste  and  im- 
provements upon  equitable  principles,  and  full  justice 
|m  done  between  the  parties. 

The  title  of  Hopkins  and  bis  vendees  thus  failing,  so 
iar  as  it  is  attempted  to  sustain  it  by  the  decree  and 
commissioner's  deeds  of  183L  the  question  is  directly 
presented  upon  the  errors  assigned  to  the  decree  of  the 
Kentoa  Circuit  Court  rendered  in  September,  1850. 

It  is  insisted  that  the  decree  should  be  reversed,  be- 
eause, 

let  It  is  not  satisfactorily  proven  that  Madeira  over 
did  execute  and  deliver  any  title  bond  at  all  to  Hop* 
kins,  by  which  he  bound  himself  to  convey  to  him  the 
lots  and  ground  in  coatest,  and  that  if  there  was  ever 
any  contract  between  the  parties  in  that  respect,  it  was 
net  written  but  verbal  merely,  and  that  it  was  not  exe* 
cDted  by  the  payment  of  the  purchase  money,  or  tb« 
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conveyanee  of  the  lots,  before  the  death  of  Madeira,  MAaiisA't  «*• 

which  occurred  shortly  after,  in  1839.  Bor%t7;4M,' 

2nd.  Thot  if  it  be  conceded  that  Madeira  had  execo*  " 

ted  and  delivered  in  his  lifetime,  a  bond  for  the  convey* 
ance  of  any  lots,  or  ground,  in  the  town  of  Covington, 
to  Hopkins,  and  that  it  was  lost;  yet  that  a  Court  of 
equity  cannot  decree  a  specific  execution  of  such  con» 
tract,  and  direct  a  conveyance  of  the  lots  and  land  iii 
contest,  to  Hopkins,  because  the  contents  of  the  lost 
bond  have  not  been  satisfactorily  shown  by  the  proof. 
And  I)ecause  it  does  not  appear  with  sufficient  certainty 
what  was  the  number  and  position  of  the  lots  and  land 
to  be  conveyed,  or  at  what  time  and  upon  what  terms, 
mod  conditions  the  conveyance  was  to  be  made.  As  to 
the  point  first  made.  It  may  be  remarked,  that  from  the 
gross  inconsistencies,  contradictions,  evasions,  and  false 
statements,  so  easily  detected  in  the  bills  exhibited  by 
Hopkins,  in  1831,  and  in  1848,  and  in  his  answers  to 
the  cross  bill  of  Madeira's  heirs,  wlien  compared  with 
each  other,  and  with  the  depositions  in  the  case,  and 
especially  that  of  Haynes,  Madeira's  administrator^ 
doubt  might  well  be  inspired  as  to  whether  any 
written  contract  had  been  executed  at  all  by  Maderia, 
for  the  sale  of  the  lots  in  contest  to  Hopkins.  But 
Cameal  proves  that  a  title  bond  for  the  conveyance  of 
Mcveral  ku  in  Covington,  was  executed  and'deKvered 
by  Maderia,  to  Hopkins,  and  it  should  not  ht  assumed 
in  direct  oppoiitfon  to  the  evidence,  of  Cameal  that  q» 
suck  bond  ever  existed. 

The  force  and  validity  of  the  second  objeetion  prew 
aented,  roust  depend  upon  the  efTect  to  be  given  to  the 
•vidence  of  Cameal,  who  Is  the  only  witness  by  whom 
the  existence  or  contentsof  tbe.written  contract  ailegedr 
Is  proven. 

If  the  bond  itself,  was  In  existence,  it  should  describe 
the  lots  that  were  sold  and  if  the  consideration  be  not  paid, 
also  the  terms  and  conditions  upon  which  they  wereeoldr 
the  tioia  and  manner  and  amonnt  of  the  payments  t# 
be  nduU  with  laeh  certainty,  that  it  m%ht  be  esecnteA 
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.1Ca»kz«a'«  »'•  tpecifically,  according  to  it3  .provMions,  as  collected 
RoFKi7i»  &0.  ^^^^  ^^  perusal ;  without  there  being  any  necessity  for 
""~  a  resort  to  be   had,  lo  oral  evidence,  to  ascertain  the 

mutual  rights  and  obligations  of  the  parties.     And  so 
if  the  bond  be  lost,  and  its  loss  is  to  be  suppllied  by 
proof  of  its  contents.    The  contents  as  proven,  should 
40  indentify  the  lots  sold,  as  that  a  Court  of  equity 
would  be  able  to  ascertain  by  the  description  given,  in 
case  the  writing  was  in  existence,  and  produced,  what 
land  was  to  be  conveyed ;  and  further,  if  the  considera- 
tion be  not  executed,  and  the  purchase  money  not 
paid,  and  it  appears  that  the  lost  bond  provided  that 
the  land  was  not   be  conveyed  until  after  the  price 
agreed  to  be  given,  was  paid,  in  such  case,  the  proof 
should  show   the   terms   of  the  contract,  as  to  the 
amount  of  the  purchase  money  when  due,  &c.  *  So  as 
that  the  Court  might  know  if  the  contents  of  the  bond 
as  shown,  were  reduced  to  writing,  from  its  inspection 
nlone  whether  the  party  had  entitled. himself  to  a  spe- 
cific execution  by  a  compliance  with  the  terms  and  con- 
ditions imposed  on  him  by  the  contract,  otherwise  ac- 
cor4ing  to  the  statute  of  frauds  no  action  or  suit  can 
be  maintained  to  enforce  it,  nor  can  a  Court  of  equity 
decree  its  specific  execution.    In  fine  the  complainant 
In  this  suit  is  not  entitled  to  the  relief  sought  unless  it 
be  proven  that  a  bond  once- existed,  that  it  is  lost,  and 
that  its  contents  are  such,  as  that  if  it  existed  now,  it 
should  and  could  be  specifically  executed,  according  ta 
its  terms,  to  be  colllected  from  its  inspection  alone. 
coBUsct  for  the       If  a  contract  for  the  sale  of  land  be  executory  in  It^ 
b«  executoiy'on  character,  both  with  respect  to  the  undertaking  of  one 
Itnff/and^  5exu  P^^^V  ^^  convev,  as  well  as  to  the  undertaking  of  the 
4ea.  ui«  ^'"li"?  other  to  perform  conditions  in  respect  to  the  payment 
■how  what  are  of  the  purchase  money,  to  take  the  same  opt  of  tha 
Mntnict'  \o^be  statute  of  frauds,  it  is  necessary  that  the  land  should  be 
eaehpariT  wiih  ?o  described  on  the  one  hand,  and  the  consideratioD 
out  a  »«w't  to  and  terms  on  the  other,  as  that  neither  party,  in  de- 
Say  kCaiy  YM  manding  specific  execution,  may  be  put  to  the  necessity 
•Mh.'iOL)^''^^'*  er  permitted  to  go  outside  of  the  written  contract  to 
show  by  parol  proof,  what  he  was  bound  to  performt 
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or  what  performaDce  he  might  exact  from  the  other,  MAOirsA'a  ■*• 
to  entitle  the  one  or  the  other  to  have  the  contract  en-  UotKuiu,  Ac. 
forced ;  it  is  so  settled  in  the  case  of  Kay  ^  Casey  vs 
Curdf  (6  B.  Monroe^  101,)  and  other  cases  cited 
there;  also  in  numerous  adjudged  cases  in  the 
Courts  of  several,  if  not  all,  the  States  of  the  Union, 
where  the  provisions  of  our  statute  of  fmuds  have  been 
literally  or  subi^antially  adopted. 

The  fact  assumed  and  charged  in  the  bills  and  denied 
in  the  answers,  that  Madeira  had  delivered  his  bond  to 
Hopkins  for  the  conveyance  of  the  land  in  contest,  is  ^  ^ 

sustained  by  the  testimony  of  a  single  witness,  Thomas 
J).  Carneal,  by  whom  alone,  also  the  supposed  con- 
tents of  this  bond  alleged  to  have  been  lost,  is  attempt- 
ed to  be  proven.    His  statement  is  as  follows: 

"I  purchased  from  him  (Madeira)  several  hts^  for 
William  Hopkins,  arranging  with  him  for  Hopkins  to 
receive  a  note  held  by  Hopkins  against  Samuel  Winston 
for  the  first  instalment.  (A  bond  by  Madeira  was 
^iven  to  Hopkins  for  the  lots,  and  notes  executed  by 
Hopkins  for  the  ballance  of  the  purchase.)  And  on 
payment  of  the  notes  a  title  was  to  be  made  to  Hop- 
kins. Thus  having  closed  the  purchase  for  Hopkins,  I 
cannot  sny  how  that  ballance  was  paid  or  the  transac- 
tion closed. 

'  ^^  The  lots  were  west  of  Sanford  street,  and  extended 
south  to  the  Covington  line,  and  included,  where  Hop* 
litis,  in  1828,  made  brick  for  me." 

If  the  contract  itself  could  be  produced,  and  its  terms  Proof  of  eon- 
were  as  vague  and  uncertain  as  the  above  statement  ^^l  f^f  \^ 
of  its  contents,  could  it  be  specifically  executed  without  *na]vaed  and  do' 

...  *^  .   .       T  'Li  I     *    termined    to  bo 

a  resort  to  parol  evidence  toascertam,  it  possible,  what  insufficient    to 
was  the  total  amount  of  the  purchase  money  to  be  paid,  «M*fo"  pJcifio 
at    the    date    of   the   contract?      In    what    instaU  P"fw«Mce. 
ments,  and  at  what  periods  was  the  residue  of  the  price 
to  be  paid  T    And  was,  or  was  not,  interest  payable  on 
the  first  instalments?    If  not,  should  then  the  parol 
substitute  for  the  lost  bond,  as  exhibited  by  CarneaPs 
disposition  bs  enforced  ?    When  that  parol  substituts 


Digitized  by 


Google 


QOS  BEN.  MUftROB'S  REPORTS. 

• 

IC4»iiBA's  1*1  itself  cannot  be  specifically  executed  unless  it  be  ex« 
HeMiNs,  &c  plained,  amended,  and  added  to  materially  by  other 
""  parol  proof  as  to  the  terms  and  conditions,  upon  a  com* 

pliance  with  which  Hopkins  might  demand  a  convey- 
ance? The  answer  must  be  in  the  negative.  Thedoo- 
trrne  that  lost  bonds  may  be  supplied,  set  up  and  estab* 
lished  by  parol  proof  of  tiieir  existence,  loss,  and  coo- 
tents,  would  be  calculated  to  producer,  of  itself,  much 
of  the  moral  evil,  (in  the  commission  of  frauds  and  per- 
juries,) which  the  statute  of  frauds  was  intended  to 
guard  against  and  prevent,  unless  in  such  cases  clear 
distinct,  creditable,  and  satisfactory  proof  should  be 
required.  How  much  more  mischief  would  ensue,  if 
the  substitutes  for  lost  bonds,  presented  in  the  form  of 
statements  of  witnesses,  given  from  recollection  should 
be  enforced  by  Courts  of  Equity,  when  so  vague  and 
uncertain  as  that  a  further  resort  must  be  had  to  bltnd 
conjecture  and  presumption,  in  order  to  learn  th#  rights 
and  obligations  of  the  parties. 

No  witness  but  Carneal  knows  or  proves  that  any 
written  contract  existed  between  Madeira  and  Hop- 
kins, therefore  ntt>  other  can  possibly  know  or  provt 
what  it  contained.  Other  witnesses,  it  is  true,  prove 
circumstances  and  give  their  recollection  of  ooAversa>* 
tions  with  Madeira  after  a  lapse  of  about  twenty  years 
had  intervened,  tending  to  show  that  tbc^e  had  been  a 
contract  verbally  entered  into  between  the  partiea  with 
respect  to  the  sale  of  the  lots  and  ground  claimed  by 
Hopkins,  but  they  cannot  and  do  not  prove  the  terms 
of  such  verbal  contract. 

Cameal's  deposition  does  not  set  forth  a  contract 

whieh  can  be  executed,  unless  his  omissions  had  beeft 

auppUed  by  other  parol  evidence  which  has  not  beeo 

done. 

Madeira*s  heirshavedenied,  and  Hopkins  has  wholly 

'Th«  ehtneeltoff  &iled  to  prove,  the  payment  to  Madeira  in  his  lifetimi^ 

!!!iVeyanee'^of  or  to  his  heirs  or  administrator  sfaice  hia  death,  the 

^•idAnuioa^  emount  of  the  purchase  money  which  he  himself  sul* 

w»^  mite  he  was  to  pay  for  the  bts.    Oarneal^  tmsIqii  of 
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the  ooDtract  is,  that  the  title  was  to  be  made  on  pay-  Madbiiau  «'• 

ment  of  the  notes  giren  for  the  purchase  money.  Now,  a  Ho»i7i,  4be. 
Court  of  Equity  would  not  require  Madeira's  heirs  to  ""  " 

convey,  unless  Hopkins  should  pay,  or  offer  for  pa}  ment, 
the  whole  amount  of  the  purchase  money  and  interest 
that  might  be  due.  But  as  the  terms  of  the  contract 
mre  not  proveui  as  it  does  not  appear  what  was  the 
amount  of  the  price  to  be  given  for  the  land.  The 
Court  cannot  knpw  from  the  contract  itself  whether 
Hopkins  has  performed,  or  will  perform,  the  conditions 
upon  which  his  right  to  a  conveyance  must  depend* 
Carneal  says  **  he  arranged  with  him  (Madeira)  for  Hop- 
kins to  receive  a  note  held  by  Hopkins  against  Samuel 
Winston  for  the  first  instalment." 

If  the  witness  means  by  this  statement  that  one  in* 
atalment  for  the  lots  was  paid  in  hand  in  a  cash  note  on 
Winston,  yet  he  fails  to  give  the  amount  of  this  pay- 
ment«  as  well  as  the  entire  amount  to  be  paid  for  the 
lots.  So  that  the  contract  as  proven,  is  within  the 
statute  of  frauds  and  perjuries,  and  is  too  vague  and 
uncertain  to  be  enforced  in  a  Court  of  equity.  The 
Court  therefore,  should  have  dismissed  the  bills  and 
amended  bills  of  Hopkins,  so  far  as  he  sought  therein 
to  have  specific  execution  of  the  supposed  contract,  or 
«  decree  against  Madeira's  heirs  for  a  conveyance  of 
the  lots  and  block  of  ground  in  controversy,  and  a  de« 
cree  should  have  been  rendered  in  favor  of  Madeira's 
lietrs  on  their  cross  bill,  establishing  their  claim  and  titie 
to  said  lots  and  land. 


The  present  actual  cash  value  of  the  permanent  and  Where  4 
lasting  improvements  made  on  each  of  the  lots,  and  the  ncewVa^Aiteld 
block  of  ground  adjacent,  (now  perhaps  also  divided  £2^^^®"  ®' 
off  into  lots,)  and  by  whom  made;  the  annual  value  of  nnder  a  coatract 
the  rents  of  the  lots  and  ground  as  unimproved,  the  be  ^e^dfieaUy 
length  of  time  the  several  loU  and  land  has  been  occu«  ^iVa'l^do^fH^d 
pied  by  Hopkins,  and  those  liolding  under  him  respec-  |^^^^  vender 
lively.  The  amount  paid  by  Hopkins  to  Madeira  in  value  of  improre 
his  lifis*time,  or  to  his  administrators  since  his  death,  for  ^^''^l^lsli^ 
Ihe  property,  and  when  paid,  are  matten  of  &et  which  ^J'^f X  m 
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•^UouiA'i  ■'•  should  be  ascertained  by  the  Court,  through  a  commls- 
HofKix.i,  ^c.  sioner  authorized  to  take  proof  and  report  the  necessa* 
of  The  lots~d-i.  ry  inrormatlon  upon  the  subjects  itidicated  to  be  collect- 
^^"^.l^*i'^  •^°'?*  ed  from  the  evidence  already  taken  in  the  cause,  and 
peciivi  of  im-  from  the  testimony  of  other  witnesses,  who  may  have 
improvement  ex-  knowledge  of  any,  or  all,  the  matters  referred  to  above. 
rneinipon'^hS  In  estimating  the  improvements  made  on  the  various 
louun'iipaid.  jQ^g^  ^hgjj.  actual  cash  value  at  the  time  when  the  ia- 
<]uiry  is  being  made,  and  not  their  cost,  is  to  be  ascer- 
tained. 

In  estimating  the  rents  to  which  Madeira's  herrs  are 
entitled,  the  annual  value  of  the  use  of   the  lots  and 
ground,  exclusive  of  the  improvements  thereon,  should 
be  allowed  and  decreed  to  them  against  the  several  oc- 
cupants of  the  different  lots  respectively,  each  being  re- 
quired to  pay  rent  for  the  period  only  of  his  occupation. 
The  value  of  the  improvements  on  the  several  lots 
t^b^vtnttt^whl  should  be  separately  ascertained,  and  the  heirs  of  Ma- 
iinproTe%if  iho  deira  should  pay  the  values  thus  ascertained,  dimioish- 

first  coil  I  met  be       ,  ,        ,  '^  "^  ,  ,  ,.      , 

cancelled,    the  ed  by  the  rents  prpperly  to  be  credited,  to  the  various 

have  Viien^  for  occupants  and  claimants  who  it  shall  appear  are  en* 

lTiciiUr.pe"rio!  ^^^'^^  ^^  ^^»®   ballances  allowed  for  improvements  oa 

to  firit  vendee  each  of  the  lots  severally ;  and  the  several  parties  en- 

for  purchase  mo*  .  .  ,    ,  ,  ,.  ,      ,  ,  ,  ,  , 

atjpaidby  him,  titled  have  liens  upnn  the  lot  or  lots  as  improved  by 
ihem,  and  if  the  heirs  of  Madeira  shall  fail,  upon  a 
reasonable  day  given  and  fixed  by  the  Court,  to  pay 
the  ballances  decreed  for  improvements,  the  Court 
should  order  a  sale  of  the  several  lots  with  the  im- 
provements on  each,  or  so  much  thereof  as  may  be 
necessary  to  pay  the  sums  due  to  each  of  the  parties 
entitled  after  deducting  rents  due  from  such  party. 

The  accounts  between  Madeira's  heirs  and  Hopkin» 
consisting  of  payments  heretofore  made  by  Hepkins, 
and  of  rents  chargable  against  him  should  be  adjusted 
and  if  the  ballance  be  in  favor  of  Madeira's  heirs.  Hop* 
kins  should  be  ordered  to  pay  it.  If  in  favor  of  Hop- 
kins,  Madeira's  heirs  should  be  required  to  pay  him  by 
a  day  fixed,  and  on  failure  to  pay  the  sum,  Hopkins 
may  have  a  lien  on  the  lots  subordinate  to  that  of  hia 


Digitized  by 


Google 


.    WiNTKB  TERM.  1851-.   -  ««A 

vendees,  to  enforce  the  payment.  After  the  sums  de-  Mamha'i  h'c 
creed  for  improvements  have  been  paid,  if  paid  by  Hopkini,  &e. 
Madeira's  heirs  without  a  sale  of  the  property,  then  the 
Court  should  order  and  decree  that  the  possession  of 
all  the  lots  be  surrendered,  with  the  improvements 
thereon,  and  delivered  to  Madeira's  heirs,  and  process 
awarded  to  enforce  the  decree.  If,  however,  the  sums 
allowed  for  improvements  are  paid  only  by  a  sale  of 
the  whole  property,  the  Court  should  order  the  pes* 
session  to  be  given  to  the  purchasers ;  and  if,  by  a  sale 
of  only  part  of  the  property,  the  possession  of  the  rest* 
due  thereof  should  be  delivered  to  Madeira's  heirs, 
the  Court  should  so  order,  and  have  the  order  enforced. 
Upon  the  return  of  the  cause  the  persons  now  in  pos- 
session of  and  claiming  the  lots,  and  those  from  whom 
they  severally  derive  their  claim,  may  amend  their 
pleadings  and,  if  necessary,  be  allowed  to  bring  other 
parties  before  the  Court,  in  order  that  there  may  he 
aa  equitable  adjustment  of  all  matters  in  controversy 
as  it  respects  their  several  rights  and  obligations,  arisfng 
from  the  sales  and  purchases  of  the  property  or  part» 
of  it  as  made  between  them;  and  the  Court  should  re- 
tain the  cause  for  the  purpose  of  finally  settfmg  all 
interests  involved,  and  disposing  of  all  the  matteni  in 
controversy  accordmg  to  the  principles  of  equity  as* 
indicated  in  this  opinion. 

Wherafore  the  decrees  x>f  the  Circuit  Courts  rendered 
thet  6th  d*  August,  1831,  and  the  deeree  rendered  on 
tbedlst  day  of  September,  18S0,  are  each  reverBed, 
and. the  cause  is  remanded  for  further  pioceedinga  t^ 
be  hadf  and  orders,  and  decreaa  rendered  in  confermttf 
with  this  opinion* 

Harris^  HarlaUi  and  Lindiey,  foir  plaintiA;  Jlenlon 
&.  M0reh$ad'  andSi^^fenwH,  for  defendants. 

\4fu  Jih         rt 


Digitized  by 


Google 


«!•  IBN.  MONROE'S  REPORTS. 


evAKCBET.       Dudley  vs  Trustees  of  Frankfort,  &c, 

^      IQA  ^  Appeal  prom   tux  Franxlui  Circuit. 

Equity  Jurisdiction*    Corporations.    Possessory  title. 

Jsnuoff  17.  J VD0B  HiSK  aelifered  the  opinion  of  ih«  Court 

On  the  21st  day  of  August,  1847,  the  Board  of  Trus- 

•  •mp*l!iM«i'Il  tees  of  the  town  of  Frankfort,  at  a  regular  meeting, 

WU-  as  alleged  by  them,  passed  the  following  order : 

"  Ordered^  That  the  Marshal,  under  the  direction 
of  the  street  committee,  forthwith  remove  all  ob- 
structions, of  wbat  nature  or  kind  soever,  in  Mere 
street,  commencing  at  the  Penitentiary  and  extending 
,  to  the  Kentucky  river  and  report  to  the  Board  at  its  next 
meeting.'* 

It  appears  that  Wm.  T.  Hemdon  was  the  town 
Marshal,  and  as  such  was'  about  to  proceed  in  the  ex- 
ecution of  this  order,  and  in  so  doing  declared  his  in- 
tention to  Jepthah  Dudley,  that  he  would  remove  the 
fence  enclosing  a  block  of  lots  owned  and  possessed  by 
him,  on  its  south  side,  on  the  ground  assumed,  that  it 
obstructed  and  included  a  part  of  Mero  street,  within 
Dudley's  enclosure. 

Whereupon  Dudley,  on  the  third  of  September,  1847, 
instituted  this  suit  in  chancery  against  Hemdon,  the 
town  Marshal,  and  against  L»  Sneed,  P.  Swigert,  H. 
Wingate,  J.  W.  Pruett,  0.  Brown,  C.  G.  Graham,  and 
James  Harlan,  the  Trustees  of  the  town  of  Frankfort, 
alleging  that  he  was  the  owner  of  a  block  or  square  of 
ground  composed  of  eight  lots,  bounded  by  his  enclosure, 
and  having  Washington  street  on  the  west,  Mero 
street  on  the  south,  and  St.  Clair  street  on  the  east, 
and  the  town  limits  on  the  north ;  that  Hemdon,  tho 
town  Marshal,  had  declared  his  intention  to  poll  down 
his  fenee  on  Mero  street,  enclosing  his  lots  on  the  south 
side»  and  that  he  was  so  directed  and  authorized  by  the 
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Trustees  of  the  town  of  Frankfort;  that  Herndon  re-       Dsolu 
cognized  the  power  and  authority  of  the  Trustees  to    Trustiks  or 
take  and  change  the  possession  of  any  real  estate  In    F'^MKroit. 
the  town ;  and  that  he  is  unable  to  defend  by  force  his 
possessionof  said  lots  against  Herndon  and  theTrustees, 
who  are  charged  to  be  his  accomplices  in  the  desigUp 
and  therefore  appeals  to  a  Court  of  Chancery  for  re« 
lief,  and  in  have  the  matters  settled  peacably,  accord- 
ing to  law  ;  that  it  was  the  duty  of  the  Trustees,  before 
proceeding  by  force,  to  have  done  the  same.    He  makes 
Herndon,  Marshal,  and  P.  Swigert,  and  others,  the 
Trustees,  defendants,  prays  that  they  be  enjoined  and 
restrained  from  disturbing  his  possession  of  said  lots, 
and  for  general  relief. 

The  defendants  filed  a  demurrer  and  answer  to  the  ^Sd'nu'i?  ul*  • 
bill,  and  moved  upon  notice  to  dissolve  the  complain^  ua  ud  ftatww. 
ant's  injunction*  The  Court,  before  deciding  upon  the 
demurrer  or  motion  to  dissolve,  appointed  a  commis'* 
sioner  with  directions  to  take  testimony  upon  notice 
to  the  parties,  and  to  ascertain  by  a  survey  and  proof 
whether  complainant's  enclosure  extended  into  Mero 
street,  and  if  so,  how  far,  or  how  much  of  the  publio 
streets  Dudley  had  enclosed  within  his  fence,  if  any^ 
and  to  make  his  report  at  the  ensuing  term  of  the 
Court. 

The  commissioner  reported  the  evidence  taken  by  Sr3rL'**'de2riI 
him,  and  the  notes  of  the  survey  which  h^d  been  made  «b^  ^ppm  • 
under  his  direction  by  the  County  Surveyor,  and  the 
cause  having  been  submitted,  complainant's  injunction 
was  dissolved  and  bill  dismissed  by  the  Court,  and 
Dudley  has  appealed  to  this  Court. 

It  is  contended  that  the  bill  was  properly  dismissed, 
because  a  Court  of  equity  had  no  jurisdiction  of  the 
cause  as  presented,  and  no  power  to  grant  the  relief 
sought ;  that  it  is  a  proceeding  merely  to  enjoin  and 
restrain  the  defendants  from  committing  a  tresspass 
upon  the  property  ot  the  complainant,  and  that  he  has 
not  exhibited  a  case  which  authorizes  the  interposition 
•f  a  Court  of  Chancery,  because  it  is  not  alleged ;  nor 
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DtTDLiT        does  it  appear  that  any  irreparable  injury  is  anticipated 
TivsTBBa  or    or  will  be  clone  to  his  property,  or  that  a  Court  of  law 
FKAWKFotT.     could  not  furnish  ample  redress,  or  that  the  defendants 
are  not  able  to  make  good  any  damage  and  injury  re* 
suiting  to  the  complainant,  from  the  tresspass  which 
they  have  intended   to  commit  on  his  property,  and 
that  therefore  a  Court  of  equity  has  no  right  to  inter- 
fere for  the  protection  of  the  complainant  against  the 
violence  and  injury  to   his  property  apprehended  by 
him,  because  the  defendants  are  abundantly  able  to  pay 
all  damages  accruing  to  him  from  any  trespasses  which 
may  be  committed  by  them. 
The  answer  to  these  and  like  suggestions  may  be 
to  fflnJwiiii  fo™d  >°  ^^^  29th  section  of  the  act  of  1797,  regulating 
"  iL  7a«"nV*°eI'-  Proceedings  in  equity,  (1st  Statute  Law,  294,)  which 
§in  ittUnf  up  provides  •*  that  any  person  having  both  the  legal   title 
iStau  lMv2iO.)  to,  and  the   possession  of  land,  may  mstitute  a  suit 
against  any  other  person  setting  up  a  claim  thereto." 
Now  Dudley,  in  his  bill,  says  that  he  purchased  these 
lots  in  1813,  and  that  they  have,  ever  since  that  time, 
been  enclosed  with  a  good  and  sufficient  fence,  and  occu* 
pied  by  him  as  his  own  property,  up  to  the  day  on  which 
his  suit  is  brought.    That  Herndon  and  the  Trustees 
are  setting  up  claim  to  a  part  ot  complainant^s  lots  is 
substantially  alleged  in  the  bill,  and  not  denied,  but  ad- 
.  mitted  in  the  answer  of  the  defendants,,  who  not  only 
set  up  claim  and  title  to  land  within  the  complainant's 
enclosure,  but  have  assumed  further,  the  right,  by  their 
own  exparte  orders,  and  with  strong  arm  to  enforce 
then:  own  claim,  and  violently  deprive  the  complain* 
ant  of  the  enjoyment  of  his  land,  which  he  has  had 
continually  in  his  possession,  as  a  purchaser,  for  thirty 
large  odd  years,  as  alleged  in  his  bill. 

Herndon,  in  the  answer,  admits  that  he  was  only  pre- 
vented from  "  removing  the  obstructions**  in  Mero  street 
by  the  complainant's  process,  (the  injunction.)  Now, 
unless  he  intended  to  consider  and  determine  that  the 
southern  endosore  to  Dudley's  land  was  an  obstruc- 
tion taMero  street,  and  therefore  to  tear  it  down,  the' 


Digitized  by 


Google 


WINTER  TERM,  1851  613 


FSANKPOBT. 


complainant*s   injunction   could   not    have    interfered        Dodliy 

with  his  forcible  operations.  He  was  not  prevented  by    Ti^mbis  or 

that  injunction  from  tearing  down  any  other  enclosures 

or  buildings,  or  removing  any  other  assumed  obstructions 

in  or  on  Mero  street,  by  the  very   plenary  authority 

which  he  supposed  he  had  under  the  order  of  the  Board 

•f  Trustees.    He  was  only  prohibited  by  complainant^ 

process  from   tearing  down   complainant's  enclosure  ; 

and  as  he  admits,  his  operations  were  thus  cramped^ 

of  course   he  means   to  say   that  if  he  had  not  beea 

restrained  by  an  authority  somewhat  superior  to  that 

of  the  Board  of  Trustees,  whom  he  was  about  to  serve» 

that  Dudley's  fence  would  have  been  demolished. 

Herndon  sets  op  claim  on  behalf  of  the  Trustees  to 
part  of  complainant's  lots,  and  the  Trustees  assert  that 
part  of  Mero  street  to  which  they  claim  title,  has 
been  included  in  complainant's  enclosure  and  pos- 
session, and  they  claim  the  legal  right  and  title,  there- 
fore, to  part  ofcomplalnant's  land,  occupied  and  claimed 
by  him,  and  to  which,  if  his  bill  be  true,  he  has  th» 
legal  title  and  possession,  and  the  defendants  not  only 
claim  part  of  the  land,  but  they  contend  for  the  right 
and  power  to  enforce  their  own  claim  by  violence, 

1st.  Under  and  by  virtue  of  their  authority  as  Trus- 
tees of  the  town  of  Frankfort. 

2d.  Because  the  legal  title  to  the  streets  is  vested  in 
them:  and 

3d.  Because^  further,  they  have  ample  means  and 
ability  to  pay  all  cost  and  damage  resulting  to  com- 
plainant from  any  trespasses  committed  by  them  upoa 
his  property. 

Now,  upon  the  first  ground  assumed,  it  cannot  be 
admitted  that  because  the  Trustees  of  the  town  of  Frank- 
fort have  been  vested,  by  law,  with  special  privileges 
and  powers  as  a  municipal  body,  or  corporation,  there* 
fore,  that  such  corporation,  by  the  orders  of  the  muni- 
pal  council,  and  the  etecutive  acts  of  its  agents,  can 
encroach  upon  or  violate  private  rights,  and  seize  upon 
or  take  by  foree  either  the  real  or  personal  property  of 
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DuDLiT       the  citizen,  or  give  judgment  on  their  own  claims  to 
Trustbrs  op    private  estates,  and  carry  them  into  executioHt  through 
^^FRAWKroBT.     ^hg  instrumentality  of  their  Marshal. 

Upon  the  second  ground  assumed,  we  remark,  it  is 
1^7^0/^Frank-  ^^^^  ^^^^  ^y  ^'^®  ^^^  section  of  the  act  incorporating 
fori    have   ih«  the  Trustees  of  the  town  of  Frankfort,  (^c/5  of  1838-*9, 

nghtlo  keep  the  ,-rrvx     1  1  '    t  1       .  1 

utrccisaodRlicyi  page  liy,)  they  have  "power  and  authority  to  clear 
nouhe  right  un*  the  streets,  aUeys,  side-walks  and  pass-ways  in  said 
doingio^t?  eS^  ^^wn  of  all  obstructions."  But  by  this  act  they  have 
croach  upon  the  no  authority  Under  the  pretext  of  removiufic  such  ob- 

propertf  of   the  .  .        ,  1  ,.  ,  . 

ciiiieo.  structions  m  the  public  streets  to  tear  down  the  en* 

closures  and  take  possession, for  public  u^fe,  of  the  lands 
and  lots  of  the  citizens.  The  Legislature  has  not  con* 
ferred,  and  could  not  by  law  confer  such  authority 
upon  them,  unless  in  accordance  with  that  provision  of 
theconstitution  which  declares  that  "noman's  property 
shall  be  taken  or  applied  to  public  use  without  the  con- 
sent of  his  representatives,  and  without  just  compen- 
sation being  previously  made  to  him."  In  executing  the 
powers  given  to  them  by  their  charter  "to  clear  out 
and  remove  obstructions  from  the  public  streets,  &c.," 
they  must  take  care  that  the  obstructions  attempted  to  be 
removed  are  in  and'  upon  the  streets,  and  are  not  the 
enclosures  merely  of  the  private  grounds  of  the  citizens. 
If  the  complainant's  enclosure  in  fact  embraced  a  por- 
tion of  what  had  been'  Mero  street,  then,  unless  the 
title  thereto  in  him  had  been  ripened  and  perfected  by 
the  lapse  of  time,  they  were  under  no  necessity  of  re- 
'  sorting  to  violence,  but  had  a  plain  and  peaceful  remedy 

for  redress  under  the  provisions  of  the  7th  section  of 
the  act  above  referred  to,    which  provides  that  the 
Theimtteet  of  Trustees  "shall  have  full  power  and  authority  to  main- 
Frankfort    may  tain  and  carry  into  judgment  and  execution  any  action 
post  for  injnriei  or  actions  of  trespass  for  any  injury  done  to  the  streets^ 
^Mtoaueoii^^  alleys,  &c.,and  may  in  like  manner  maintain  and  carry 
X«tp,  394,  ^7.)    jQto  judgment  and  execution  any  other  appropriate 
action  or  actions  for  the  recovery  of  their  property,  or 
damages  for  the  detention,  taking,  injury,  or  destruc- 
tien  of  the  same,  and  the  same  process  may  issue  and 
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execution  be  awarded  as  are  applicable  by  law  to  suits 
by  private  iodividuals/' 

UpoD  the  third  ground  assumed,  to  wit :  that  com- 
plainant had  no  right,  by  bill  in  equity  and  injunction 
and  restraining  order,  to  impede  or  prevent  the  contem* 
plated  trespass  upon  his  property  and  destruction  ot  his 
enclosure,  because  complainant  has  not  shown  that 
the  injury  anticipated  would  be  irreparable,  because, 
as  insisted,  the  Marshal  and  Trustees  are  fully  able  to 
pay  all  costand  damage  resulting  to  complainant  by  the 
commission  of  such,  trespasses,  and  that  complainant  has 
not  alleged  to  the  contrary  in  his  bill. 

It  may  be  replied  that  although  the  defendants  may 
be  able  to  pay  any  reasonable  sum  for  damages  done 
to  complainant's  property,  yet  it  is  not  so  certain  that 
they  would  be  willing  to  pay  unless  coerced;  and  ac« 
cording  to  a  very  common  but  pertinent  adage,  ''an 
ounce  of  prevention  is  worth  a  pound  of  cure." 

No  serious  doubt  is  entertained  upon  the  question  of 
jurisdiction  iu  this  case.  In  fid  Story^s  Equity^  page 
206,  section  927,  it  is  said:  ''An  injunction  will  be 
granted  against  a  corporation,  to  prevent  an  abuse  of 
the  powers  granted  to  them,  to  the  injury  of  other 
persons.''  And  again,  on  page  207,  section  928: 
•'Formerly,  indeed.  Courts  of  equity  were  extremely 
reluctant  to  interfere  at  all,  even  in  regard  to  cases  of 
repeated  trespasses,  but  now  there  is  not  the  slightest 
hesitation,  if  the  acts  done  or  threatened  to  the  prop* 
erty  would  be  ruinous  or  irreparable,  or  impair  thejiat 
enjoyment  of  the  property  inftUure.  If,  indeed,  Courts 
of  equity  did  not  Interfere  in  cases  of  this  sort,  there 
would  be,  as  has  been  truly  said,  a  great  failure  of 
justice  in  the  country."  And  again,  on  page  209,  sec- 
tion 929:  "An  injunction  will  be  granted  where  timber 
is  attempted  to  be  cut  down  by  a  trespasser  in  collusion 
with  the  tenant  of  the  land;  also,  where  there  is  a  dis* 
pute  about  the  boundaries  of  estates,  and  one  of  the 
claimants  is  about  to  cut  down  ornamental  or  timber 
trees  in  the  disputed  territory.    In  short,  it  is  now 
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DcoLBT        granted  in  all  cases  of  timbers,  coals,  ores  and  quar- 
T«u8TBia  OF     ^'^s  where  the  party  is  a  mere  trespasser,  or  when  he 
Fhakkfort.     exceeds  the  limited  rights  with  which  he  is  clothed.** 

But,  conceding  that  this  proceeding  in  equity  as 
against  a  private  person,  would  fail  for  want  of  juris- 
diction, because  it  is  not  alleged  or  shown  that  the 
anticipated  trespass  would,  if  not  prevented,  produce 
irreparable  injury  to  complainant's  property,  yet, 
this  suit  is  against  a  muntct/7a/cof77oratton,  and  the  power 
of  Courts  of  equity  to  prevent,  by  injunction,  corpora- 
tions from  trespassing  on  private  property,  cannot  be 
questioned* 

The  jurisdiction  attaches,  moreover,  upon  the  ground 
before  assumed,  that  the  complainant  has  a  right  to  havo 
his  legal  title  quieted,  and  to  have  the  interruption  or 
disturbance  of  his  peacable   possession  of  the  land  by 
defendants,  prevented  by  the  interposition  of  the  power 
of  a  Court  of  equity;  and  it  seems  that  such  interpo- 
sition in  this  and  similar  cases  would  be  peculiarly  ap- 
propriate ;  because  it  appears  from  the  evidence  in  thi3 
cause,  if  the  Trustees  and  their  Marshal  were  per- 
mitted to  exercise  the  power  and  authority  claimed  by 
them  to  tear  down  enclosures,  because  they  may  form 
an  ex  parte  decision,  that  they  obstruct  the  streets  and 
alleys  of  the  town,  they  may,  upon  the  same  pretext, 
and  upon  the  same  reason  and  ground  of  authority, 
tear  down  the  dwellings  of  the  people,  and  valuable 
.   private  edifices  belonging  to  the  citizens,  and  if  so, 
then,  as  it  appears  from  the  proof  and  the  notes  of  the 
survey  a^  made  by  the  surveyor  and  reported  by  the 
commissioner   in:  this  case,  that  there  are  large  brick 
buildings  belonging  to  some  of  the  citizens,  and  also 
numerous  enclosed  lots,  which  stand  upon  and  include 
portions  of  other  and  various  streets  in  the  towiu  The 
Trustees  and  their  Marshal  although  at  present,  they 
may  intend  only  to  tear  down  Dudley's  enclospre  as  an 
obstruction  of  Mero  street,  may  hereafter,  if  allowed 
to  establish  their  power  by  a  single  precedent,  conclude 
to  tear  dpwn  the  buildings  ah4  enclosures,  of  othen 
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which,  according  to  their  sbowingt  stand  upon  nnd  in*       Dudu? 
elude,  nnd  consequently  obstruct  other  streets  more  im*    Ttusntxi  or 
portant  than  Mero.    Even  if  the  present  board  should     FBAK&roKT> 
exercise  this  power  with  moderation  and  discontinue 
their  operations  after  having  torn  down  the  enclosure, 
and  contracted  the  dimensions  of  Dudley's  lots,  their 
successors  might  not  be  so  moderately  disposed,  and 
following  th«^  example  set  them  by  their  predecessors, 
they  might  make  a  similar  order  authorizing  their  Mar* 
shal  under  the  direction  of  their  street  committed  to 
demolish  the  brick  houses  which  stand  more  or  less  as 
they  may  suppose  upon  the  oUier  streets  of  the  town. 

If  the  private  cit'zens  at  any  time  encroach  with 
their  buildings  and  enclosures  upon  the  public  streets, 
the  municipal  authorities  should,  in  the  exercise  of 
proper  vigilence,  and  of  their  undoubted  authority,  in« 
terpose  hy  the  legal  means  provided  in  their  charter,  to 
prevent  such  encroachment  in  due  time^  and  thus  pre« 
aerve  for  public  use,  the  squares,  streets  and  alleys,  of 
the  town,  in  their  original  dimensions ;  but  if  a  private,  ... 
individual  or  citizen  has  been  permitted  to  remain  in  lentukedi  hr  4 
the  continued  adverse  actual  possession  of  publicgrounr^,  V\t^ioK\U\  \n, 
or  of  a  public  street,  or  pan  of  a  street,  as  embraced  jVcuTnTinJ  li^ii 
within  his  enclosures,  or  covered  by  his  dwelling  tr  '•'*  o^"  **''  *'^ 
his  other  buildmgs  for  a  period  of  twenty  years  or  piefs    title    <« 
more  without  interruption,  such  citizen  will  be  vested  rtrlLftn,  onbo  • 
thereby  with  the  complete  title  to  the  ground  so  actu-.  };?Jf^^„^  \\{  \ 
ally  occupied  by  him,  and  a  title  thus  perfected  bv  ri«»«iiiq:;e«titi« 
time,  wiU  be  jost  as  available  against  a  municipal  cor«  hi*  bin  to  qmit 
porationas  it  would  be  against  an  individual  whose  ^**  P*^****®** 
elder  title  and  right  of  entry  may  be  barred  by  a  con* 
tinned  adverse  possession,  for  twenty  years,  of  his  land; 
a  municipal  corporation,  or  any  other  artificial  body  , 

vested  with  corporate  rights  and  functions  have  no  more 
right  than  a  natural  man  to  claim  the  benefit  and  ad« 
vantage  of  the  maxim  ^^nulhantempusoccurrit  regi.** 

After  a  possession  of  fifty  yeai«  of  land,  with  daim 
of  title  and  ownership  even  a  grant  from  the  State  has 
been  presumed*     So  an  adverse  actual  possession  of 
Vot.  XII.  78 
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DvDtiT        twenty  years  will  bar  the  title  of  the  trustees  of  towns 
TbvitVvi  of     to   their  streets  and  alleys,  just  as   effectually  as  it 
F»ABRfo»T.     would  bar  the  superior  title  of  an  indi:vidual  claimaDt 
to  his  land. 

There  is  no  certain  or  unerring  proof  in  the  cause  as 
to  the  precise  position  and  lines  of  the  streets  in  Frank- 
fort. There  is  no  approved  plat  or  diagram  of  the 
town  exhibited  in  the  record,  showing  its  general  plan. 

In  any  view  presented  by  the  evidence,  it  is  clear  that 
Dudley  has  been  in  the  continued  adverse  possession  of 
ground  enclosed  for  more  than  twenty  years  before 
this  suit  was  brought,  which  the  defendants  claim,  and 
which  their  officer,  by  their  direction,  intended  to  take 
possession  of  forcibly.  It  is  the  opinion  of  this  Court 
that  Dudley  has  a  right  to  have  his  title  and  possession 
quteted  as  to  all  the  block  of  ground  or  group  of  lots 
situate  between  Mero,  Washington,  and  St.  Clair 
streets,  and  the  town  limits  of  which  he  has  had  con- 
tinued adverse  possession  for  twenty  yeai-s  and  upwards, 
even  though  his  possession  does  embrace  and  cover  a 
part  of  all,  or  either  of  the  surrounding  streets,  and 
the  extent  of  this  possession  should  be  ascertained  by 
proof.  It  is  clear  that  the  trustees  claim  to  run  the 
north  boundary  line  of  Mero  street)  so  as  to  turn  a 
part  of  Du(fley's  lots  into  that  street,  of  which  he  has 
had  possession  for  more  than  thirty  years.  If  Dudley's 
present  enclosure  on  Mero  street  has  stood  for  more 
than  twenty  years  before  this  suit  was  brought  on  its 
present  site,  then  his  title  and  possession  should  be  qui- 
eted as  to  all  the  ground  which  they  (the  trustees)  pre- 
tend to  claim  within  that  enclosure.  If,  however^ 
Dudley  has  moved  out  his  fence  on  Mero  street  within 
twenty  years  next  preceding  the  institution  of  this 
suit,  30  as  to  include  a  part  of  the  said  street,  the  trus- 
tees should  only  be  required  to  surrender  to  him  so 
much  of  the  ground,  claimed  by  them  as  part  of  said 
street;  as  lies  within  the  line  which  forn^d  the  site  of 
the  fence  which  enclosed  the  lots  twenty  years  before 
this  suit  was  brought.    The  proof  does  not  show  at 
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what  time  the  present  fence  on  Mero  street  was  built, 
but  it  does  show  that  an  old  worm  fence,  which  en- 
closed  the  lots  on  the  side  of  Mero  street  at  least  thirty 
years  ago,  included  a  strip  of  ground  several  feet  in 
width,  and  extending  along  the  entire  front  of  the 
block  of  lots,  which  the  defendants  claim  as  being  part 
of  the  street.  To  this  extent,  at  least,  complainant's 
title  and  possession  should  be  quieted,  and  his  injunc- 
tion against  defendants  perpetuated. 

Wherefore  the  decree  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded  for  further  proceedings  to  be 
had,  and  for  final  decree  to  be  rendered  in  conformity 
with  this  opinion. 

Hewitt  for  appellant ;  Harlan  for  appellees. 
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IIUMMBB. 


OrndorfF  vs  Hummer. 


Will  Cask. 


Coie  110. 


January  22. 


Caie  Ktoted. 


Appeal  from  the  Logan  Circuit. 

Wills.    Attestation  thereof. 
ivoAi  SlAsaHALL  delivered  the  opinion  of  the  Court 

The  County  Court  of  Logan,  having  rejected  a 
paper  offered  for  probate  as  the  will  of  John  OmdorfT, 
the  case  was  taken  to  the  Logan  Circuit  Court,  by  writ 
of  error,  and  the  judge  of  that  Court,  having  upon  the 
evidence  adduced  by  the  parties,  decided  that  paper  was 
the  valid  will  of  said  Orndorff,  the  case  is  befoi  e  this 
Court,  for  revision  upon  the  evidence  before  the  Circuit 
Court,  as  presented  by  a  bill  of  exceptions. 
The  validity  of  the  will  is  opposed  on  the  grounds,  first, 
that  the  testator  was  incompetent  to  make  a  will  when  competent  "wit' 
this  paper  was  written  and  attested,  and  secondly  that  wlu,  ud^ls  lo 


One  named  as 
execator     is    a 
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Oivoosr  the  requisitions  of  the  statute  with  regard  to  the  attes- 

HoMMis.  tation  and  subscription  by  the  witnesses  has  not  been 

in  »llca«e.<^n.  Complied  with.    There  is  however,  a  preliminary  ques- 

Mnd«r^*hL**'wm  ^'^^   with  respect  to  the  competency  of  William  Mor- 

oihcmn-iercmcT  gan,  who  was  admitted   to  testify  in  favor  of  the  will. 

ordinary  tfiisioe,  He  was  the  draftsman  of  the  paper,  was  named  as  ont» 

TOmfnlwkln^for  «>f  two  exccutor.^  wa?  the  brother-in-law  of  the  tesia- 

hi-pcrticej.  Th«  ^^p  neighbor  and  friend,  had  been  lon^c  »n  habits  of  in- 

U    may"  iibu*©  timacv  With  him,  and  is  proved  to  have  been  worthy 

hH  IrtMt  will  not       /•  r  ii         j         .•  j«a        tT  *  •     J       •    j        -. 

a'Mq'iaiiry  him  of  full  and  entire  credit.  His  competency  is  denied  not 
frompromj  the  ^^  ^^^  ground  that  he  was  named  as  executor  which  is 
admitted  to  be  insufficient,  but  on  the  ground  that  by 
the  will  the  executors  are  vested  with  such  powers  and 
interest,  and  will  have  such  opportunity  of  making 
money  for  themselves  out  of  a  large  estate,  as  creates 
an  interest  in  theesia^  lishment  of  the  will  which  should 
render  them  incompetent  to  tesiify  in  support  of  it. 

The  testator  possessed  a  large  estate  in  land,  slai-es 
and  personality,  one  portion  of  which  he  devised  to  his 
wife,  during  life  or  widowho  d,  and  the  residue  to  his 
daughter  then  of  tender  years,  to  be  delivered  to  her  at 
the  age  of  tweuty-one  years.  In  the  meantime  the  ex- 
ecutors were  to  retain  and  manage  it,  to  lend  out  the 
money,  and  take  mortgnges,  but  not  to  be  responsible 
for  interest  on  any  residuum  which  might  remain  in 
their  hands,  and  to  have  a  discretion  in  lending  or  not 
lending  money.  And  in  the  last  clause  the  testator 
provides  if  his  daughter  should  die,  leaving  no  lawful 
heir  of  her  body,  nil  his  negroes  should  be  free,  and 
that  his  executors  should  retain  (500,  in  their  hands  to 
carry  the  same  into  effect.  And  the  County  Court  is 
desired  not  to  require  security  from  them. 

We  are  of  opinion  that  there  is  nothing  In  any  of 
these  provisions  which  authorizes  the  executors  to  use 
a  single  doUnr  of  the  estate,  but  they  are  responsible 
for  their  management  of  every  portion  of  it,  and  ihnt 
as  the  direct  requisition  that  they  shall  retnin  the 
estate  and  lend  out  the  money  until  the  devisee  a ttaina 
full  age,  would  subject  them  to  more  than  ordinary 
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responsiWlitynnd  loss, the  provision  that  they  should  not  ORwnoRF 
be  responsible  lor  any  residuuin  remaining  in  tiieir  hands  IIcmmer. 
is  nothing  more  ihan  the  a?>ertion  of  nn  equitable  prin- 
ciple fi)r  iliftir  safety,  which  the  chancellor,  it  satisfied 
th:it  they  acleJ  f  lithfully  would  apply,  though  it  were 
not  expressed  in  the  will.  The  discretion  given  with 
respect  to  lending  or  not,  is  also  merely  conservative, 
to  be  exercised  not  with  a  view  to  their  own  profit,  but 
with  a  view  to  the  benefit  of  the  estate  and  the  fuit'iful 
and  convenient  discharge  of  their  duties  under  a  trust 
which  requires  them  to  loan  the  money,  when  it  can 
be  done  safely  and  without  such  trouble  or  inconve« 
nience,  as  would  be  unreasonably  onerous.  For  any 
abuse  of  \\\U  trust,  or  for  inexcusable  neglect  they 
would  be  held  to  strict  accountability  by  the  chanceU 
lor,  who  even  if  they  should  give  no  security  in  the 
County  Court,  might  for  good  cause  require  it  from 
them,  or  might  take  the  trust  out  of  their  hands.  The 
clause  with  respect  to  the  $500,  does  not  put  that  sum 
out  of  the  trust,  nor  authorize  its  use  by  the  executors 
for  their  own  benefit,  but  merely  authorizes  them  to  re* 
tain  and  apply  that  sum  to  the  particular  purpose  de- 
signated. 

Under  this  view  of  the  will  and  of  the  rights  and  du* 
ties  of  the  executors  under  it,  we  are  of  opinion  that 
they  have  no  other  interest  than  that  which  ordinary 
executors  or  other  trustees  who  are  to  receive  a  com- 
mission have  in  the  establishment'  of  the  trust.  And 
however  this  interest  may  operate  with  respect  to  the 
competency  of  other  trustees,  it  has  been  often  decided 
and  is  the  established  doctrine  in  this  Court,  that  one 
named  as  executor,  U  not  on  that  ground  alone,  incon>« 
peient  to  testify  in  support  of  the  will.  Any  trustee 
may  abu^e  his  trnst  and  attempt  to  pervert  his  |H)wer3 
to  his  own  advantage,  but  the  possibility  that  he  may 
do  so,  or  the  opportunity  aflorded  for  his  doing  it  in  a 
particular  case,  cannot  afiect  the  question  of  his  com- 
petency as  a  witness,  however  it  may,  with  other  cir* 
cttXDstaaces  afiect  his  credit* 
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Orwdoep  Morgan  then,  was  properly  decided  to  be  a  compe- 

HuMMBR.       ^cDt  witness,  and  his  testimony  corroborated  by  that  of 

"" another  witness  who  WHS  present  when  the   will   was 

dictated,  written,  read  over  to  the  testator,  and  signed 
by  him  in  their  presence,  and  supported  also  by  the 
general  statements  of  others,  leaves  no  room  to  doubt 
that  John  Orndorf,  though  much  enfeebled  by  the  dis- 
ease of  which  on  the  second  day  afterwards  be  died, 
and  though  about  the  time  he  was  generrally  in  a  com- 
atose state,  did,  in  fact,  dictate  the  entire  will,.first  by  a 
general  statement  of  the  intended  disposition  of  his  es- 
tate, and  afterwards  in  detachedportions  as  the  nainutes 
of  each  clause  were  read  over  to  him.  And  afterwards 
when  the  will  was  drawn  out  from  the  minutes,. noticed 
omissions,  and  directed  additions  in  such  a  manner  as  to 
prove  incontestibly  thai  his  attention  and  thoughts 
were  fully  awake,  that  his  mind  was  actvve  on  the  sub- 
ject, that  he  understood  perfectly  what  be  was  saying 
and  doing,  that  the  dispositions  which  he  dictated  were 
the  results  of  his  own  will  and  judgment,  and  that  the 
paper  which  he  thus  dictated  and  signed  did  in  fact 
contain  his  will.  That  be  did  dictate  it  in  the  niaaner 
and  under  the  circumstances  stated,  proves  that  he  was 
capable  of  taking  an  intelligent  survey  of  his  afiairs 
and  of  his  duties,  and  of  expressing  his  wishes  and 
intentions  with  respect  to  them. 
The  witnesses  all  concur  in  saying  that  although  his 

«.    -i.  *v  .   ,    mind  may  have  been  and  as  some  say,  was  enfeebled  by 

Thcrogii  the  testa  \  ,  i     .  r    i     . 

ui  well  under,  didease^  there  was  no  aberration  or  wandenng  of  the  in- 

doing.^the  wiu  tellcct.  And  upon comparison  of  the  whole  testimony  we 

Sgto^'ISJet  think  it  clear  that  although  he  generally  lays  with  his 

tion     distinctly  ^y^g  closed,  and  as  the  physicians  sav,  in  a  comatose 

read  to  and  sane-      -^        ,  .,  ,        ,       j  li*  .     ^      ^  i 

tioned  by  bira,  6l  state,  he  was  easily  ordered  and  capable  mstantaneously 
***'**  of  comprehending  and  thinking  of  the  subject  on  which 

he  was  addressed.  And  although  the  two  attending 
physicians  who  subsrcibed  the  will  as  witnesses,  but  who 
were  not  present  when  it  was  written  or  read  over  and 
signed,  express  the  opinion  of  that  he  was  not  in  a 
condition  to  makt  a  will,  or  at  least  entertained  doubts 
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on  the  subject,  we  cannot  resist  the  conclusion  upon  OKHDOHr 
Ihe  whole  evidence,  that  he  was  in  fact  capable  and  did  Hummbb. 
in   fact  dictate   and  approve  as  he  most  certainly  did  ' 

sign  the  will  as  written.  So  far  therefore,  as  the  ques- 
tion of  probate  depends  upon  capacity  alone,  we  should 
decide  in  favor  of  the  will,  as  being  the  valid  will  of 
John  Orndorf,  dictated  and  signed  understandingly  by 
him  when  he  was  competent  to  make  a  will. 

But  with  respect  to  lands  and  slaves,  something  more  Yet  if  not  at- 
is  requisite.  The  statute  of  1797,  concerning  wills,  ^^1%^  %^tfZ 
&c.,  {Statute  law,  1537,)  prescribes  with  respect  to  wills  JJ*  ^^»  Pq^^Jm 
of  land,  not  only  that  they  shall  be  signed  by  the  tes-  landaandslaYce: 

,         ,  :  1.1  II  .  (Sfflf.  Zaw,  1637.) 

tator,  or  by  his  authority,  but  that,  unless  written  Held  that  though 
wholly  by  himself,  "  they  shall  be  attested  by  two  or  hedged  ''by 
more  competent  witnesses  svbscribine  their  names  in  i^*  lestaior  be- 

^  ®  fqrc  the  witneaa- 

kis  presence^*  This  will  was  as  we  have  seen  signed  es,  yetif  tha 
by  the  testator  himself,  which  he  affected  by  raising  witnessca  be  no* 
and  supporting  himself,  or  being  raised  and  supported  {esui?^or°whS2 
on  one  arm  in  his  bed,  while  with  the  other  hand  he^  **V"^'/i?*.   '^^ 

without  being  aa 

subscribed  his  name  three  times  on  the  paper  which  aisted  to  do  ao, 
w^as  laid  on  a  book  in  his  lap.    Exhausted,  doubtless,  pass  land  siaveti 
by  the  effort  of  dictating  and  signing  the  will,  he  re-  leg,a1u>n^bc  u 
lapsed  hito  sleep  or  coma,  and  so  continued  for  some  i\®  ?f"*®  'oj"?/ 
hours,  when,  at  the  suggestion  of  Morgan,  the  two  &c.,  (i  Leish*9 
physicians  and  a  third  person  then  in  the  house,  were     ^'' 
brought  into  the  room  to  witness  the  will.    They  of 
course  approached  the  bed  where  Orndorf  lay,  and 
while  one  of  the  physicians  held  the  will  in  his  hand, 
Morgain  said,  in  an  elevated  tone,  ''  your  wiUy  Cap- 
tain"— Orndorf  being  somewhat  deaf-— when  Orndorf 
iffnmediatelyopened  his  eyes,  and  said,  "  I  acknowledge 
It,"  or  '^I  acknowledge  that,  gentlemen,"  and  imme- 
diately closed  his  eyes  in  seeming  sleep,  or  as  the  phy- 
sycians  say,  relapsed  into  coma. 

.  They  express  the  opinion  too,  that  he  would  have 
acknowledged  any  other  paper  thus  presented  as  readi- 
ly as  the  will,  and  this  is  probably  true.  Still  as  this 
was  undoubtedly  the  paper  signed  by  him  as  his  will, 
and  which  he  desired   to  have  attested  as  such,  we 
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ORWDotr  shoulil  deem  this»  a  sufficient  acknowledgement,  if  the 
HirMMKn.  precise  requisitions  of  the  statute  were  f(>Ilo\ved  in  th« 
r  remaining  formnliiies,  and  especially  as  it  may  lie 
a:$sumed  that  the  sick  man  understood  perfectly  that  he 
was  acknowledging  a  viill»and  as  it  cannot  he  assumed 
with  certninty  that  he  did  not  notice  the  paper  sufficU 
ently  to  he  satisfied  that  it  was  the  true  one  which  he 
had  signed. 

But  it  seems  that  after  this  acknowledgment  by  the 
testator,  and  as  we  suppose,  after  he  had  closed  his 
e\es,  nsthe   witnesses  say  he   did  immediately,  they 
went  to   the  tahle  on  which  the  will  had  heen  written* 
which  had  stood,  for  the  benefit  of  light  from  a  window, 
just  behind  the  head  of  the  lounge  in  which  the  sick 
man  lay,  in  the  middle  of  the  room,  and  the  table  hav. 
ing  been  so  removed  as  to  be  between  four  and  five 
feet  from   the   lounge — the  three  witne^'6es,  seme  of 
them  being  between  the  table  and  thn  bed,  subsGribed 
their  names  as  witnesses  to  tiie  will.    The  head-board 
of  the  lounge  intervened  between  the  testator  and  the 
table,  so  that  at  the  moment  of  the  sobscribtion  by  the 
witnesses,  he  could  not,  as  he  lay  in  the  bed,  see  the 
table,  and  probably  not  even  see  the  witnesses;  and  it 
is  doulitful  whether  if  awake  he  conid   have  changed 
his  position,  without  assistance,  so  as  to  have  seen- them. 
And  the  question  is  made  whether  this  was  a  suhscrip* 
tion  in  the  presence  of  the  testator.    This  requisition 
of  the  statute  was  intended  to  secure  to  the  testator 
the  means  or  opportunity  of  knowing  that  a  false  will 
is  not  substituted  for  a  true  one,  ond  that  his  will  is 
witnessed  by  the  persons  whom  he  has  chosen  for  the 
purpose*    But  it  has  never  been  held  that  it  was  neces* 
sary  that  he  should  actually  see  either  the  will  or  the 
witnesses  when  the  attesting  clause  was  subscribed, 
it  is  sufficient  that  he  might  see  them  if  he  had  desired 
to  do  so.    And  as  this  will  was  subscribed  in  the  same 
room  in  which  the  testator  lay,  and  therefore  actually 
in  his  presence,  the  question  is  first,  whether,  if  he 
had  desired  to  see»  he  might  not*  without  any  extrinsic 
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aid,   have  placed  himself  in  a  position  in  which   he       OHWDott 
could  and  would  have  seen  what  was  going  on,  which       Humwr 
is  a  question  of  fact ;  and  secondly,  whether,  even  if        ' 
he  could  not  have  done  this  without  the  aid  of  others, 
it  is  not  to  be  assumed  uuless  the  contrary  is  shown, 
that  he^ight  have  had  that  aid  if  he  desired  it,  and 
therefore  that  he  might  have  seen  what  was  ^oing  on, 
if  he  had  wished  to  see  it. 

When  the  subscription  takes  place  in  a  different  room 
from  that  in  which  the  testator  lies  in  bed,  it  is  not 
actually  and  in  common  parlance  done  in  his  presence. 
But  if  it  is  actually  in  his  view,  or  perhaps  if  by  such 
change  of  position  as  he  himself  could  make  in  his  bed, 
he  could  see  it,  and  in  one  case  even  when  the  testatrix 
was  in  her  carriage,  and  might  have  seen  the  witnesses 
subscribe  in  a  scrivener's  office  through  an  open  win- 
dow, this,  in  support  of  a  fair  will,  has  been  held  to  be 
sufficient  in  the  presence  of  the  testator  to  answer  the 
objects  of  the  statute.     But  this  is  a  constructive  and 
not  an  actual  presence.    And  to  say  in  such  a  case  that 
the  subscription,  though  done  out  of  the  room  in  which 
the  testator  was,  and  therefore  not  actually  in  his  pres- 
ence, might  be  considered  as  done  in  his  presence — if 
by  the  aid  of  others  he  might  have  seen  it,  might  sanc- 
tion a  subscription  in  another  room,  with  the  door  shut 
between   them,  because  the   testator   might    have  it 
opened  if  he  desired  it.    There  must,  therefore,  be  some 
limit  to  the  doctrine  of  constructive  presence.     And  the 
requisition  that  if  the  subscription  be  not  in  the  same 
room  in  which   the  testator  lies,  it   must  be  clearly  in 
view,  so  that  by  ihe  exertion  of  his  own  volition  and 
his  own  physical  power,  he  may,  by  a  mere  change  of 
position  in  the  bed,  see  it  if  he  will,  is  a  sufficiently 
liberal,  and  perhaps  too  liberal  a  stretch  of  the  con- 
structive presence,  which  will  meet  the  objects  of  the 
statute.    It  would  be  a  safe,  and  is  perhaps  the  true 
doctrine  to  say,  that  in  such  cases  the  position  of  the 
witnesses  \h  subscribing  the  will  should  be  such  that 
the  testator  might  see  the  will  and  the  witnesses  by 
Vol.  XII.  79 
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Ot»»*»»       merely  looking  in  that  direction.    For  if  he  could  not 
HuMJiBs.       see  them  thus  easily^  he  might  not  know  which   way 
*     '  to  turn,  or  whether  any  effort  would  be  effectual.  And 

it  is  to  be  recollected  that  so  far  as  presence  is  intended 
to  enable  the  testator  to  identify  the  paper  which  is 
subscribed  as  his  will,  distance  is  a  most  important 
elementiin  the  question. 

When  the  subscription  takes  place  in  the  same  room 
in  which  the  testator  is,  and  within  a  few  feet  of  him, 
it  is  actually  in  his  presence.  The  terms  of  the  statute 
are  literally  complied  with,  and  prima  facie  the  sub- 
scription is  in  the  presence  of  the  testator  within  all 
the  purposes  of  the  statute^  But  circumstances  may 
exiirt  which  show  that  some  of  the  objects  of  the  statute 
have  been  defeated.  And  the  difference  between  a  case 
where  the  subscription  is  in  the  same,  and  one  where 
it  is  in  a  different  room,  consists  in  the  fact  that  in  the 
latter  case  it  is  necessary  to  prove  circumstances  which 
constitute  a  virtual  or  constructive  presence,  and  thus 
bring  the  subscription  substantially  within  the  requisi- 
tion and  object  of  the  statute,  while  in  the  former  case, 
it  is  necessary  in  order  to  invalidate  the  subscription 
that  circumstances  should  be  proved,  which  show  that 
although  there  was  actual  presence  there,  was  for  the 
purposes  of  the  statute,  virtual  absence.  And  such  as 
we  think  is  the  current  of  authority  on  the  subject  de* 
parted  from  so  far  as  we  have  seen  only  in  the  case  of 
Neil  vs  Neily  etc,  (1,  Leigh's  Rep.^  1,)  in  which  three 
judges  against  two  decided  that  it  was  necessary  even 
where  the  subscription  was  in  the  same  room  with  the 
testator,  that  he  must  have  had  the  physical  power  of 
himself  to  make  such  change  of  position  in  his  bed  as 
would  enable  him  to  see  the  act  of  subscription  if  he 
wished  to  see  it.  This  was,  it  seems  to  us,  apply- 
ing the  same  tests  to  a  subscription  in  the  same  room, 
as  would  be  necessary  to  the  validity  of  a  subscription 
in  a  difiereni  room,  which,  under  the  view  that  we 
have  taken  of  the  subject,  is  not  necessary  or  proper. 
We  refer  to  the  case  of  Neil  vs  Neil  as,  containing  a 
full  statement  and  review  of  the  authorities. 
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In  the  case  of  Alsey  Howard's  will,  (5,  Monroe,  5802,)       OKHDott 
this  Court  says,  that  an  attestation  in  the  same  room       Hummbb. 
with  the  testatrix  is  a  sufficient  subscription  in  her  pres-   ""signed  tiicwill 
ence,  is  well  settled  by  adjudged  cases;  to  several  of  Simbe'i^nVwS- 
which  rtference  is  made  in  Davy  vs  Smith,  (id  Salk.,  ^,or°/J5jn!SV 
395,)  the  Court  say,  "if  the    witness  subscribe  in  the  202,3Sa/&.,S9* 
same  room  where  the  testator  Ues,  though  the  curtains  741.  'iongfori^i 
of  his  bed  be  closed,  it  is  good  under  thestatute,  because     *^'' 
it  is  in  his  power  to  see  them  ;  and  what  is  done  shall 
be  construed  to  be  in  his  presence.*'     In  Longford  vs 
Eyre,  (1,  P.  Williams,  741,)  Lord  Chancellor  Macles* 
field  said,  "  the  bare  subscribing  by  the  witnesses  in  the 
same  room,  did  not  necessarily  imply  It  to  be  in  the 
testator's  presence,  for  it  might  be  in  a  comer  of  the 
room    in    a    clandestine    fraudulent    way;"but    that 
here,  it    being    sworn  by  the  witness  that   he  sub- 
scribed the  will  at  the  request  of  the  testatrix,  and 
m  the  same    room,  this  could  not  be  fraudulent,  and 
therefore  well  enough.    And  as  the  circumstances  here 
preclude  all  suppbsitson  that  there  was  fraud  in  the 
subscription  of  the  will,  and  as  there  were  those  pres* 
ent  who  it  must  be  presumed  would  have  given  the 
testator  any  aid  he  required ,  or  have  moved  the  table 
to  his  bed  side,  we  conclude  that  whether  he  was  abls 
or  not  by  the  exertion  of  his  own  physical  power  to 
see  the  act  of  subscribing,  as  it  was  done  in  the  same 
room,  without  any  effort  at  concealment,  it  was  a  suffi- 
dent  subscription,  if  the  testator  was  then  conscious 
of  what  was  going  on. 

But  although  so  far  as  mere  space  was  concerned, 
the  subscription  was  in  his  presence,  we  are  satisfied 
that  the  same  reasons  which  require  that  he  should 
have  been  physically  capable  by  his  own  exertion  or  by 
the  aid  of  others  to  see  what  was  going  on  if  he  chose 
to  do  so,  operate  even  more  powerfully  to  require  that 
he  should  have  been  conscious  of  it,  and  that  he  should 
have  had  the  will  or  mental  power  to  determine  wheth* 
er  be  would  or  not  see  it  If  this  be  not  requisite  the 
fobscriptionby  the  witnesses  would  be  sufficient,  thodgh 
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OiKooiv  made  after  the  death  of  the  testator,  or  after  he  had  re- 
HcHKSR.  lapsed  into  perfect  delirium,  or  had  become  wholly  in- 
sensible  to  external  objects  from  the  near  approach  of 
death.  And  if  this  were  sufBcient,  the  objects  of  the 
statute  would  be  as  fully  accomplished  if  the  \yill  were 
subscribed  a  year  after  the  testator's  death,  or  at  any 
distance  from  his  presence  during  his  life.  If  authority 
were  necessary  on  this  subject,  it  may  be  found  in  Right 
YsPrice^  (Doug.  Rep„  241.) 

But  we  consider  the' proposition  too  obvious   to   re- 
When  the  condi.  qnire  reasonin<T  or  authority  in  its  support,  that  when 

tion  of  a  testator     \  ,../•,  .  ,       .         .  i.        , 

in  such,  andim-  the  Condition  ol  the  testator  is  such,  that  jmmediately 
ligninf^the  w?"  after  the  acknowledgment,  and  before  the  subscriptioa 
SSbsc^ptJJn  ^by  ^^  ^'^®  ^''''  ^^^'^  ^'®^P  ^^'  o^h^r  cause  he  becomes  in- 
the  witnesses,  sensible  to  what  is  passing  around  him  and  unconscious 
other  caase,  he  of  the  act  of  subscribing,  which  he  has  a  right  to  super- 
»?We'"t"whar?8'  vise,  and  thus  in  fact,  is  unable  to  determine  whether 
SSi^wdunwn^  he  will  or  will  not  supervise  it,  the  subscription  then 
tcious  of  the  act  made  is  not  in  the  sense  or  Within  the  objects  of  the 

of    subscribing,      ^   ^    ^  j-l-  aj  . 

vhichhe  has  a  Statute  made  in  his  presence.    And  as  upon   the   evi- 
A^uSfaSrJi"  dence  in  this  case  we  are  bound  to  assume  that    the 
^ h ^e^r*^*hewm  ^^^^^^^^ Orndorf was  in  this  situation  when  the  witDess- 
or  will  not  su-  es  subscribed  his  will,  we  conclude  that  the  subscrip- 
atiestatioVia  not  tioD  was  not  Sufficient  under  the  statute,  and  therefore 
ihe?tatute  made  ^^^^t  the  will  should  not  and  cannot  be  established  as  a 
^"d'th^'wUMs  ^^'^  of  land,  and  as   a  will  of  slaves  requires  the  same 
not  valid  to  poss  solemnities  as  are  prescribed  for  a  will  of  land,  this  is 
ai  an    B  aves.  ^^^  ^  ^^jy  ^.jj  ^^  ^^  either,  and  should  not  have  been 
established  or  admitted  to  record  without  qualification. 
But  a  will  of  personalty  is  not  subject  to  the  requi- 
sitions of  the  statute  which  has  been  referred  to,  nor 
of  a,ny  other,  unless  it  be  merely  verbal  or  nuncupa- 
tive.    And  so  far  as  the  personal  estate  of  John   Orn- 
dorf, is  concerned  including  the  appointment  of  execu- 
tors, the  proof  is  amply  sufficient  to  establish  the  will 
and  to  authorize  its  admission  to  record  as  a  will  of 
personalty.    And  that  it  may  be  sq  far  established  as  a 
nuncupative  will,  or  as  a  written  will  not  formally  exe« 
ented  or  attested,  is  well  established,  OftOt  vs  Offuti^ 
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(3  B,  Man.  163,)  and  as  such,  it  should  have  been  ad>    Gkiosbt,  &a. 

V9 

mitteJ  to  record  as  a  valid  ^vilK  BxEcxiMBiDes 

Wherefore,   the  order  or  judgment  of  the  Circuit  ^^' 

Court  establishing  this  will»  and  admitting  it  to 
record  without  qualification  is  reversed  and  the  cause 
remanded,  with  directions  to  admit  it  to  record  in  the 
Circuit  Court,  and  also  in  the  County  Court,  as  a  will 
of  personalty,  but  insufficient  as  a  will  of  land  or  slaves. 
The  costs  of  this  Court  to  be  divided. 
W.  L.  Underwood^  for  appellant ;  Bristow,  for  ap- 
pellee. 


F9 


Cas«  itated. 


Grigsby  and  wife  vs  Breckinridge,  &c.      Chancery. 

Erbor  to  the  Fayette  Circuit.  (j^^  m^ 

Devises.    Descents,    Remainders. 
CfliBP  J0STICB  Simpson  delivered  the  opinion  of  the  Court.  Jantairy  34* 

The  questions  involved  in  the  determination  of  this 
case,  depend  upon  the  construction  that  shall  be  given 
to  some  of  the  devises  contained  in  the  will  of  Alfred 
Shelby,  deceased.  This  will,  as  it  respects  some  of 
its  provisions,  has  been  heretofore  construed  by  this 
Court.  (1,  Ben,  Monroe,  266.)  But  events  which  have 
since  transpired,  have  created  a  new  state  of  case, 
and  given  rise  to  new  and  undecided  questions  among 
the  parties  now  interested. 

Alfred  Shelby  had  four  children,  two  of  whom  only, 
viz;  Isaac  and  Susan,  had  been  born  at  the  time  he  ex- 
ecuted bis  will.  By  the  first  clause  in  his  will,  he  loaned 
to  his  wife  all  his  lands,  negroes,  stock,  &c.,  until  the 
expiration  of  the  minority  of  his  eldest  son,  or  her 
marriage  again* 
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OitosBr,  &c.       By  the  second  clause,  he  devised  to  his  son  Isaac,  on 

BiBCKTNitiDos  l^is  arriving  at  age,  the  farm,  (Traveller's  Rest,)  with  all 

*^-  the  lands  appertaining  to  it ;  also,  six  of  the  choice  of 

his  negroes,  and  an  equal  half  of  all  the  others  under 

fifty  years  of  age,  &c. 

In  the  fourth  clause  he  bequeathed  to  his  son  one 
thousand  dollars  on  his  arriving  at  age  to  purchase 
stock  for  his  farm. 

The  testator  died  in  December,  1832.  Sarah,  one 
of  his  chileren,  born  after  the  execution  of  his  will,  and 
who  inherited  part  of  his  estate,  being  pretermitted  in 
the  will,  died  when  she  was  quite  young.  Her  brothers, 
Isaac  and  Alfred,  and  her  sister  Susan,  inherited  from 
her,  in  equal  portions,  the  land  which  had  descended  to 
her  from  her  father.  Her  slaves  and  personalty  were 
distributed  among  her  brothers,  sister,  and  mother. 

In  April,  1847,  during  Isaac's  minority,  his  mother 
intermarried  with  Robert  J.  Breckenridge.  Virginia 
Breckenridge  is  the  offspring  of  this  intermarriage,  and 
was  born  on  the  10th  day  of  Februaiy,  1848.  On  the 
24th  of  the  same  month,  her  half  brother,  Alfred  Shelby, 
departed  this  life,  an  infant,  unmarried  and  intestate, 
leaving  his  half  sister,  Virginia  Breckenridge,  then  a  few 
days  old,  and  his  brother  and  sister  of  the  full  blood 
and  his  mother,  the  heirs  and  distributees  of  hts^  estate 
in  equal  portions.  Isaac  Shelby,  the  oldest  son:  ef 
Alfred  Shelby  also  died  in  December,  1848,  during  hit 
minority,  intestate  and  without  issue,  leaving  hismotheF 
and  his  two  sisters  one  of  half,  and  the  other  of  full 
blood,  his  heirs  and  distributees. 

This  suit  was  instituted  in  the  name  of  Virginia 
Breckenridge,  the  half  sister,  by  her  next  friend,  John 
C.  Breckenridge,  to  which  her  father  and  mother  and 
half  sister,  Susan  Shelb]^,  were  made  parties.  The 
object  of  the  suit  was,  to  settle  and  define  the  rights 
of  the  parties  in  the  estate,  in  its  present  changed  con- 
dition, resulting  from  the  death  of  the  two  brothers, 
Alfred  and  Isaac  Shelby.  During  the  pendency  of  the 
suit,  Susan  Shelby  intermarried  with  J.  W.  Grigaby^ 
who  was  made  a  defendant. 
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In  the  answer  filed  for  Susan  by  her  guardian  ad  G«ig»8t,  Ac 

litem^  whilst  she  was  an  infant,  and  before  hermarriage,  b  BECKiNBXDat 
the  position  was  assumed  that  she  is  entitled  to  all  the  ^^- 

real  estate  that  belonfijed  to  her  father,  and   to  which  ^.^K*^^**^"®  ^^ 

1  1  fill.  11.1/.  1  .         virgima  Gijgsby 

ner  deceased  brothers  and  sister  had  title  from  him,  ai<.seried  in  hex 
either  by  devise   or  descent,  and   that  her  half  sister,  *^"^^'®'' 
Virginia,  is  not  legally  entitled  to  any  part  of  it.    This 
position,  however,  cannot  be  maintained. 

It  was  decided  in  the  case  of    Clay  Sfc.   vs  Cousins 
4rc.,    (I,    Monrocy    75,)    and    such    has  been  the  re-  whct©  aa  infant 
ceived  and  settled  construction  of  the  statute  of  descents  reaV^Mtau  ^iea 
since  that   time,  that  where  an  infant  having  title  to  J^'fjo"^  ,  »«•«»» 

1  1     .       1  r  1        r    1  1.  ...  "*'»  broihera  or 

real 'estate  derived  from  the  father  dies  without  issue,  aUters  by  tb« 
thai'haJf  brothers  or  sisters  by  the  mother  will  inherit  herit*?he*Mtaid 
the  estaite  as  heirs  of  the  infant.  The  right,  therefore,  "(ilf^''  fcteyt 
of  the  complainant  to  a  portion  of  the  estate  that  be-   ?c-  ^«  Cou$iM, 

1  1        I  1     li-  1        I  1        .  /«    1     .      1        ,      «c.   <l   Monroe, 

•iof^ged  lo  her  half  brothers  at  the  time  of  their  death,  76.) 
is  clear  and  incontestible. 

But  the  principal  question  to  be  considered,  and  the 
oike  that  involves  the  construction  of  the  will  of  Alfred 
Shelby  4S,  what  estate  did  in  fact  belong  to  Isaac  at  the 
Cifloe  of  his  death  ?  Did  he  take  a  vested  estate  under 
iiiis  father's  will  in  the  tract  of  land  and  slaves  devised 
to  himt,  or  did  his  estate  consist  only  of  that  which 
hiHl  descended  to  him  from  his  deceased  brothers,  and 
from  his  father,  as  one  of  his  heirs  ? 

It  Is  contended  that  the  devise  of  the  farm  (Travel- 
ler's Rest)  and  the  slaves  to  him,  on  his  arriving  at  age, 
was  a  contingent  devise,  and  took  effect  only  in  the 
event  that  he  lived  until  that  time,  and  having  died 
previously,  that  nothing  passed  to  him  by  the  devise.  The  intention  of 

When  expressions  relatini?  to  a  future  period  are  in-  the  testator  aa  to 
,         ,  .  ,      .  ,  .  ,1  .         the  time  when  a 

troduced  into  a  devise,  the  question  naturally  arises  legacy  is  to  Test, 

whether  they  are  inserted  for  the  purpose  of  postponing  which  to'"deterl 

the  vesting,  or  are  intended  merely  to  indicate  that  ^s",^— to^be"  de- 

the  possession  or  enjoyment  is  to  be  deferred  until  the  termined  bj  the 

time  tdesignated«     1  he  solution  of  this  question  in  every  the  rules  estab' 

case  must  depend  upon  the  intention  of  the  testator  cations  ^of^'tie 

Reducible  from  considerations  arising  on  the  farce  of  ^troin«  of  de- 
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Gkiosbt,  &c.    the  will;  and  the  legal  exposition  and  effect  of  similar 
BRicKrKRiDOB  devises   according  to  the  adjudged  cases  and  settled 
^^'  rules  of  construction  upon  the  subject. 

The  whole  will,  so  far  as  it  relates  expressly  to  the 

farm  (Traveller's  Rest)  and  the  slaves,  presents  the  case 

A  dcviaewBs  of  a  devise  to  the  mother,  until  the  son  attains*the  acre 

made  lo  the  wife       _  ,  .  .  ,       ,        i  .       *         .     , 

uDiiitheson  ar-  of  tweuty-one,  and  to  him  absolutely  at  that  penod. 
oidt  Sen  to^hlm  ^o  other   disposition   is  made  of  it,   nor  does  the  will 
*he  motSer  mar-^  co'^t^ii^  ^^Y  expression  indicating  an  intention  to  pro- 
xy then  her  inter-  tract  the  Vesting  of  the  estate  to  any  future  period  be- 
wtthout  aoy  de-  yond  the  death  of  the  testator.    The  interest  of  the 
of*tho^dcAth *o*  mother,  In  the  event  of  her  marriage,  was  to  determine 
marriaicof  the  '^cfore  the  period  designated  at  which  the  son  was  to 
mother     before  enter  into  the  enjoyment  of  the  property,  but  no  other 
«i2i.   Heidthat  disposition  of  the  farm  was  made  upon  the  happening  of 
tc«ted*ini!efe8L*  ^^^^  contingency.     It  is  evident  that  the  testator  re- 
garded it  as  having  been  devised  to  the  son,  and  as  1)e- 
longicg   to  him,  but  as  he  would  not  be  capable  of 
managing  it  during  his  minority,  the  use  of  it  was 
given  to  his  mother  until  his  minority  terminated,  if  she 
remained  unmarried.    Provision  also  was  made  for  the 
support  and  education  of  the  son  until  that  time,  and 
when  it  arrived,  he  was  to  have  one  thousand  dollan 
to  purchase  stock  for  his  farm.    Thus  demonstrating 
clearly  that  according  to  the  intention  and  understand- 
ing of  the  testator,  the  farm  was   devised  to  him  abso- 
lutely and   unconditionally.      It  is  evident    that  the 
testator  did  not  contemplate  the  event  referred  to  ;  that 
is,  the  arrival  of  the  son  at  majority,  as  uncertain  and 
contingent,  but  seems  to  have  regarded  it  as  one  that 
would  naturally  and  certainly  occur,  for  if  he  had  re- 
garded it  as  doubtful,  it  can  hardly  be  supposed  be 
would  have  failed  to  make  some  devise  over,  upon  the 
event  not  happening,  especially  as  it  may  be  presumed 
that  he  did  not  intend  to  die  intestate  as  to  any  part  of 
his  estate,  inasmuch  as  he  seems  to  have  disposed  of 
the  whole  of  it  in  his  will.    He  did  not  say,  if  his  son 
arrived  at  age  he  was  to  have  the  farm,  or  use  language 
dearly  importing  a  contingency,  but  devised  it  to  him 


Digitized  by 


Google 


WINTER  TERM,  1851.  •  CS3 

on  his  arriviQg  at  cige,  thf^s  speaking  of  itos  an  event  OaiMsr,  4m. 

that  would  certainly  happen.  B  bicxIxiiocb 

The  doctrine  is  well  settled,   that  when  a  devise  is  *c. 

made  id  words  that  ore  appurenily  creative  of  a  future  though  a  deviia 

estate,  and  that  even  import  a  contingency, such  words,  worcJauIii^iippa*. 

if  a  prior  interest  has  been  carved  out  of  the  estate,  [.^".'[^  ^"e»ui«* 
will  be  construed  as  referring  merelv  to  the  futurity  of  *"'  »**™  ?"»»«• 

f  '.  /.  .        port  neon!  in  wn- 

possession  occasioned  by   the  c-arving  out  of  a  prior,  cy,  snrh  word*, 

interest,  and  as  pointing  out  tho  determination  of  that  hnt  hern'eaVved 

interest,  and  not  as  designed  to  protract  the  vesting.  wilr'^iIlJ^coS! 

Tne  cise?  that  fill  within  thi.i  cla^s  are  collected  and  "^'wed  mere/y  „ 

slated  at  length,  in  {Feurne  on  remaindevB^  *242  to  246,)  fimritr  of  pa*. 

and  are,  together  with  some  others,  referred  to  in  the  'rby  "herarTinj 

case  of  Danforth  vs   TalboCs  Administrator.  (7,  Ben.  'l^l^\^llVi% 

Monroe,  (:23.)  ^^^  lo  protfuct 

.According  to  this  doctrine,  as  a  prior  interest  had  estate r  F«rii«  am 
been  carved  out  of  the  estate  and  given  to  the  mother  (T^Tjl^in^! 
which  might  continue  until  the   time   designated  fpr  ^^^-^ 
the  son   to  havo   the  possession,  the  designation   of 
that  time  must  be  regarded  as   having  been  made  to 
point  out  the  determinntion  of  the  prior  interest  and  as 
referring  merely  to  the  futurity  of  the  possession. 

It  is  contended,  however*  that  as  tho  prior  in terestt 
by  the  marriage  of  the  mother,  might  determine  beforo 
t'le  period  referred  to,  that  this  case  does  not  como 
within  the  principle  settled  in  the  cases  above  men* 
tioned,  and  that  as  the  particular  estate  to  the  mother 
might  be  determined  before  the  remainder  to  the  son 
was  to  take  eSect,  the  latter  might  fail  for  the  want  of 
a  particular  estate  to  support  it,  and  was  consequeutly 
contingent.  AitmtWtr 

One  defect  in  the  argument  consists  in  the  assump-  J^|[][^|r ^.^'^  ^ 
.  lion  that  the  estate  devised  to  the  son  was  strictly  a  ibe  deierm^ 
reouiiader.  It  was  in  effect  a  devise  of  the  whole  iS^^^ttSl^xil 
estate  to  the  son,  subject  merely  to  an  interest,  taken  mJ^bi^iiJJJJ*IJ 
out  of  it  by  the  testator,  and  applied  to  the  use  of  the  determine  upon 
mother.  In  such  cases,  the  expressions  connected  with  the  rfmaieder 
the  devise  of  the  estate  relating  to. a  future  period  or  edMCaite  ^^Su! 
event,  are  construed  merely  as  pointing  out  the  deter-  ^^  ^t  ®* 

vouxn.  80  -       » 
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•iiMBT,  te.    mination  of  the  prior  interest,  and  the  commencement 
Batc«iNBto«K  of  the  possession  of  the  devisee  and  are  deemed  to  have 
*<?*  been  used   for  that  purpose  only,   by  the  testator  and 

not  to  postpone  the  vesting  of  the  estate.  This  con- 
struction prevails,  because  it  is  supposed  to  be  consistent 
^ith  the  intention  of  the  testator.  Is  not  his  inten- 
tion as  strongly  evinced,  where  the  interest  he  has 
carved  out  of  the  estate  may  continue,  as  where  it  must 
necessarily  continue  until  the  .time  referred  toT  In  both 
cases  he  evidently,  by  using  words  apparently  creating 
a  future  estate,  alludes  to  the  futurity  of  possession 
and  enjoyment  to  take  effect,  in  the  one  case,  at  the 
time  the  prior  interest  may,  and  in  the  other,  when 
It  must  cease  and  determine*.  He  does  not  mean 
that  the  estate  shall  not  vest  until  the  prior  inter- 
est determines,  but  that  it  shall  Test  subject  to  that 
prior  interest  which  he  has  carved  out  of  it,  and  take 
effect  In  enjoyment  upon  the  event  referred  to,  which, 
according  to  the  manner  (n  which  the  subject  has  heea 
viewed  by  him,  he  contemplates  as  the  period  when 
the  prior  interest  will  end. 

If,  however,  the  estate  devised  to  the  soft  were  to 
be  regarded  as  a  technical  legal  remainder,  after  the 
expiration  of  the  particular  estate  given  to  the  mother, 
it  would  still  be  a  valid  remainder  and  one  that  vested 
'  Immediately  upon  the  death  of  the  testator.  1  be  par- 
ticular estate  to  the  mother  was  to  continue  during 
the  minority  of  the  son,  unless  the  mother  chose  to 
terminate  it  sooner  by  her  marriage.  Upon  tl)e  death 
of  the  testator,  by  the  provisions  of  his  will,  the  mother 
took  a  defeasible  esjtate,  during  the  minority  of  her  son, 
remainder  to  the  son  in  fee.  Now,  when  a  vested  re- 
mainder  rests  upon  good  title,  and  not  upon  the  defeasi- 
ble title  of  the  particular  estate,  it  will  remain  valid, 
though  the  particular  estate  be  defeated :  as  in  the  case 
put  by  Coke  of  a  lease  to  an  infant  for  iife,  remainder 
to  B  in  fee;  though  the  infant  disagree  to  the  estate 
for  life  when  he  comes  of  age,  yet  the  remainder  afaaU 
stand,  having  once  been  vested  by  a  good  title*    (Os.. 
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Liu.  233,  a.)  So  io  the  eases  stated  ia  Fearne  on  re-  Ommm,  *«, 
mainderSf  page  308,  as  iastances  of  vested  remainders  Bbscki  «»!»•• 
taking  effect,  though  the  pi-eceding  estate  be  defeated.  ^^' 

As  if  a  lease  be  nnude  to  A,  for  the  life  of  B,  the  re- 
mainder to  C  in  fee;  A,  dieth  before  B,  now,  (at  com* 
moQ  law,)  before  the  entry  of  an  occupant,  there  was  no 
particular  estate,  and  yet  the  remainder  continued 
good.  So  in  the  present  case,  though  the  mother  mighty 
by  maiTying,  defeat  the  particalar  mtate  which  was 
given  to  her  by  the  will  during  the  son's  minority,  upon 
the  condition  she  remained  unmarried,  yet  aa  the  re-^ 
malnder  would  vest  in  the  son  before  her  marriage,  «nd 
he  would  thereby  acquire  a  good  title,  his  title  wocild 
continue  good,. notwithstanding  his  mother,  by  marry* 
ing  defeated  and  determined  the  particular  estate givcAt 
to  herself. 

But  we  put  the  case  upoa  the  broad  ground  that  the 
son  took  a  vested  estate  \xk  the  property  deviatd  tpiiini 
in  the  second  clause  of  the  will,  according  to  the  maai* 
fest  intention  of  the  testat<>r,  asoert^ined  as  well  by  a 
reference  to  the  particular  language  used,  and  the  gen* 
eral  p^ovisioiia  ef  the  will,  as  to  those  well  fettled  prin* 
eiples  .of  constfuction,  which  have  been  adopted  t^nd 
nppiied  in  simi^r  cases.  And  that  the  words  U3ed  in  - 
limiting  the  ^Btateyorthe  renoainder  if  it  may  beso- 
termed  to  the  son«  which  s^em  to  tneiport  a  ootttingeney 
were  not  us^  for  that  purpose.  )mk  only  to  itenot^  tht 
time  when  the  remainder 'was  to  vest  ia  pjosiis^lpo^ 
and  diJ  not  amount  to  a  condition  precedent,  or  make 
bis  right  to.  the  estate  devised,  depend  upon  his  liviqg 
to  the  age  of  twenty-one.  It  was  in  effect  a  devis^  o| 
the  whole  estate  instanter  %a  the  son,  with  the  excep« 
tion  of  a. partial  interest  cnrved  out  of  it,  and  which 
extended  (subject,  however,  to  a  defeasance)  over  the 
ivhole  period  fdr  which  the  enjoyment  of  the  devise  to 
the  son  was  postponed* 

As  the  teetator  provided  for  the  svpport  and  ad«a^ 
tioa  of  h\sMQn  during  his  minority,  and  fixed  definitalf 
th*  period  at  whieh  he  waa  0  have  tha  pQasession  aoA 
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««te«BT,  At.    enjoyment  of  the  estate  devised  to  him,  and  made  no 
B>ecRixftiiio8  disposition  of  the  rents  nnd  hires  in  the  event  of  the 

^^-    previous  determination  of  the  prior  interest  that  might 

.  accrue  in  the  interval  hetween  the  cessation  of  one  estate 
and  the  commencement  of  the  other  in  possession,  such 
rents  and  hires  constituted  a  portion  of  his  estate  in  the 
hands  of  his  executors,  subject  to  distribution  as  in  the 
case  of  intestacy ;  especially  as  it  may  be  presumed  that 
as  the  testator  provided  for  the  determination  of  the  in- 
terest of  the  mother  upon  the  contingency  of  her  mar- 
riage,he  would,  irsuch  had  been  his  intention  nnd  desire, 
directs  that  the  estate  devised  to  the  son  should,  upon 
the  happening  of  that  event,  pass  immediately  into 
his  possession.  They  do  not,  however,  seem  to  have 
been  distributed  in  this  manner  by  the  Court  below; 
but  Grigsby  and  wife  have  no  reason  to  com]  loin  of  the 
distribution  directed  to  be  made,  as  they  obtain  thereby 
a  larger  portion  of  the  fund  than  they  would  if  it  were 
correctly  distributed. 

We  are  inclined  to  the  opinion  that  thjp  legacy  of 
•ioafio*SYa?d  ^®  thousand  dollars  bequeathed  to  Isaac,  on  his  arriv- 
to  the  SOD  ou  hii  ing  at  age,  was,  according  to  (he  settled  rules  upon  the 
yMntof  ■$•  to  subject  a  contingent  and  not  a  vested  legacy.  The 
FoVh^ritrml^he  ^^rms  in  which  the  bequest  were  made,  and  the  object 
•on  ^^^jJl^lJ'JgJI^  to  which  the  money  was  to  be  applied,  also  seem  to 

the  l«f»cy  WM  lavor  8u<-h  a  construction.    It  was  given  to  the  legatee 
eootingent    and  .  .  .   .         ^  ^  i^  t   /•       i  .    T- 

Mver  vuud.       on  his  nrnvrng  at  age,  to  purchase  stock  for  his  farm. 

If  he  died  dtring  his  minority,  it  could  not  be  thus  ap^ 

plied,  and  the  object  of  the  bequest  would  fjil  entirely. 

But  it  IS  not  material,  whether  it  be  a  contingent  or  a 

vested   reitiainder,  for  as  it  was  held  to  be  a   vested 

remainder,  by  the  Court  below,  and  as  that  decision  is 

to  the  advantage  of  the  plaintiff's  In  error,  they  ought 

not  to  complain  of  it. 

Although  the  mother  was  not  entitled  to  any  part  of 

TtionghUiemoth  the  real  estate  belonging  to  her  deceased  children,  to 

to  any  pan  t-f  which  they  had  derived  title  from  their  father,  yet  she 

ll"1.e?*erid?^n  ^^  a  right  to  a  share  In  that  part  of  it,  which  they 

JSrtlir  k^fiS!  ^^^  inherited  from  each  other,  upon  the  death  of  cither; 
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she  being  excluded  only  where  the  estate  came  imme-  GAiRot.L's  ra 
diately  from  \he  father  himHe/f:  Duncan  vs  Lftfcr(y*s  Oarkoi.l's  n*» 
administrator^  {G  J.  J.  Marshall^  41.)  As  to  the  slaves  il^trpariSrof 
and  personally,  she  was  not  excluded,  but  was  entitled  {[^1.^7/*'*^^  l}^^ 
to  a  share  with  the  other  distributees^  each        other, 

The  estate,  except  the  legacy  to  Isaac,  and  the  i^ents  iv^nheriiedfrom 
of  the  land  and  hires  of  the  slaves  accruing,  after  the  l/.VfarISa//lV^ 
marriage  of  Mrs.  Breckinridge,  and  before  Isaac's 
majority,  has  been  disposed  of  by  the  decree  of  the 
Circuit  Court,  consistently  with  the  principles  herein 
settled.  And  there  Is  no  error,  to  the  prejudice  of 
Grigsby  and  wife,  in  the  manner  in  which  said  legacy, 
,and  rents  and  hires  have  been  disposed  of. 

Wherefore,  there  being  no  error  in  the  decree  of  the 
Court  below,  to  the  prejudice  of  the  plaintiflfs  in  error 
it  is  affirmed. 

Harlan^and  C.  8.  Marehead^  for  plaintiff's;  Robert* 
son,  for  Mrs.  Breckinridge;  Robinson  and  Johnson^  for 
Miss  Breckinridge. 


CarrolVs  heirs  vs  Carrolls  heirs.  CnAiicBAT. 

Error  to  thr  Jessamins  Circuit. 
Devises.     WiUs^  Construction  of. 
Cmsr  5  u  IT  I  CI  Simpson  delivered  tbe  opinion  of  Ih^r  Court.  ^nwsrjf  97» 

John  Carroll,  at  the  time  of  his  death,  was  the  owner 
of  a  smaU  tract  of  land,  several  slaves,  and  some  per* 
Sonal  estate,  the  whole  of  which  he  devised  to  his  wife. 
She  enjoyed  the  property  during  her  life,  and  at  her 
death  made  a  nuncupative  will,  in  which,  with  somA 
unimportant  exceptions,  she  devised  her  whole  estate 
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Gasioll'*  h*«  to  the  legatees  of  her  husband,  to  be  divided  among 
GAKKOLt*k  n*9  tbom  according  to  the  directions  of  his  wiiL 

John  Carroll  had  several  children  by  a  previous  mar- 
riage, but  none  by  hi^last  wife,  to  whom  he  devised  all 
of  his  estate.  She  died  without  ever  having  had  issue, 
leaving  her  brothers  and  sisters,  and  the  descendants 
of  such  of  them  as  were  dead,  her  heirs  at  law.  As 
the  land  and  slaves  devised  to  her  by  her  husband  did 
not  pass  by  her  nuncupative  will,  they  are  claimed  by 
ber  brothers  and  sisters*  They  are  also  claimed  by  the 
children  of  the  testator  under  his  will,  who  contend 
that  the  testator's  wife  took  only  an  estate  for  life  in 
them.  These  conflicting  claims  gave  riae  to  the  present 
controversy ;  the  result  of  which  depends  exclusively 
upon  the  legal  effect  and  o|»eration  of  the  will  of  Jobn 
Carroll,  which,  so  far  as  it  is  material  to  the  matter  in 
contest,  reads  as  follows: 

**i  give  and  bequeath  to  my  beloved  wife,  PrisciUa 
Carroll,  the  laud  on  which  I  now  live,  and  all  other 
land  I  now  have  or  may  have  hereafter;  also,  all  my 
slaves,  stock  of  all  kinds,  farming  utensils  of  all  de- 
scriptions, household  and  kitchen  furniture,  including 
all  my  estate,  both  real  and  personal.  But  should  she 
and  my  executors,  hereafter  nam6d,>see  proper  to  dis* 
pose  of  any  part  of  any  kind,  they  are  at  liberty  to  do 
so,  and  apply  the  proceeds  thereof  amongst  my  chil* 
dren  or  legatees  hereafter  named  as  may  seem  to  them 
just  and  equitable,  according  to  the  following  manner: 
I  give  to  the  children  of  my  daughter  Polly  Creekbaum* 
as  one  legatee,  they  being  first  charged  with  seventy* 
seven  dollars,  being  the  amount  given  to  her  by  me  in 
her  lifetime.*' 

The  will  proceeds  in  the  same  manner  to  point  out 
ifvbicfa  of  his  children  the  estate  shall  be  given  to,  and 
how  much  each  one  is  to  be  cliarged  with,  on  account 
at  advances  previously  made. 

The  testator  subsequently  mede  a  ecmdicil,  or  as  hn 
tanned  il,«n  ap^endnge  to  bia  wilK  Uia4  readsas  follows  i 
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**  It  IS  my  desire,  in  addition  to  what  is  bequeathed  to  Cah«oi.l*#  s*! 
my  wife,  that  she  and  nny  executor  is  hereby  authorized  Carroll's  »•• 
to  sell  and  dispose  of  any  of  my  real  and  personal 
estate,  they  may  think  proper,  and  that  my  wife  hate 
as  nnuch  of  the  proceeds  of  such  sale  as  she  may  de- 
sire for  her  own  use  and  benefit,  and  the  overplus,  if 
any,  to  be  applied  in  manner  as  I  have  directed  in  the 
•first  part  of  the  will  on  tha-^  subject.** 

It  is  manifest Trom  these  provisions,  the  testator  In- 
tended to  give,  and  supposed  he  had  given  to  his  wife 
only  an  estate  for  life.  In  the  body  of  the  will  he  au- 
thorized  her,  in  tsonjunction  with  the  executor,  if  they 
thought  proper  to  do  so,  to  sell  any  of  the  property  de- 
vised,  but  they  Were  required  to  distribute  the  proceeds 
of  the  sale  "among  his  children  or  legatees,**  in  the 
manner  he  prescribed.  Such  a  limitation  upon  her 
power  over  the  estate  devised,  is  inconsistent  with  the 
idea,  that  he  intended  it  to  belong  to  her  absolutely* 
Bhe  was  to  have  it  as  long  as  she  lived,  and  enjoy  it  In 
kind,  but  if  she  sold  any  of  it,  the  part  so  sold,  she  was 
not  to  retain  anv  longer,  but  it  was  to  pass  immedia1te<» 
ly  to  the  legatees.  That  the  testator  understood  this 
to  be  the  effect  of  his  will  as  it  was  first  written,  is  evi- 
dent from  the  contents  of  the  codicil,  which  was  made 
to  enlarge  the  estate  previously  given  to  his  wife,  or  in 
the  language  used  by  him,  to  authorize  her,  in  **addi' 
tion  to  what  is  bequeathed"  to  her,  in  conjunction  with 
the  executor,  to  sell  any  part  of  the  property,  and  ap- 
ply  so  much  of  the  proceeds  to  her  own  useas  she  may 
desire,  and  the  overplus,  if  any,  in  the  manner  prescri- 
bed in  the  first  part  of  the  will.  If  the  property  had 
been  devised  to  her  absolutely  and  in  fee,  the  codicil 
was  wholly  unnecessary.  She  would  have  bad  a  right 
in  that  case  to- dispose  of  the  property  as  she  pleased,, 
and  the  testator  must  have  known  it.  He  considered 
the  limitation  he  had  put  upon  her  right  to  use  it  for 
Iher  life  in  kind,  as  too  restricted,  and  therefore  author* 
ized  her»  with  the  assent  of  the  executor,  to  coavert 
Ittrtof  it  iato  money  if  the  desired  ta  do  so  fiw  her 
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GAitidLL's  n*s  own  use,  without  being  under  obligations   to  pay   the 

Cabeoll's  u's  sale  money  over  to  llie  legatees. 

But  it  is   contended    that  the  authority  contained  in 
the  codicil  to  sell  and  dispose  of  the  property   for   her 
own  benefit  as  she  might  think  proper,  vested   in  her 
.  the  obsolute  right  to  the  estate  devised,  ns  it  virtually 
placed  it  in  her  power  to  have  made  it  her  own  hy  its 
conversion  into  money.     It   may   Ijc  conceded  that  in 
the  case  of  a  gift  to  a  person  indefinitely,  with  a  power 
superadded   to  dispose   of  the   property,    the  legatee 
would  hold   the  propeity  ns  his  own  absolutely.     But 
there  is  a  very  material  distinction  between  the  present 
case,  and  one  of  that  kind.     Here  the  devisee  was  first 
given    the   authority   to  sell   merely;  and   her  power 
over  the  disposition  of  the  proceeds  of  the  sale  when 
made,  was  regulated^  and  limited  by  the  provisions  of 
the  will.    l*he  power  was  enlarged  by  the  codicil  so 
ns  to  authorize  her  to  apply  the  proceeds  of  :he  sale, 
when  made,  to  her  own  use,  so  far  as  she  desired  to 
use  them  J  the  ballance,  however,  she  was  to  pay  over 
to  the  legatees  of  the  testator.    She  was  not  vested 
with  a  general  power  to  dispose  of  the  property  at  her 
discretion  she  could  dispose  of  it  in  one  mode  only. 
She  might  sell  and  use  ns  much  of  the  sale  money  as 
was  necessary,  or  as  she  desired,  but  the  residue  a!  a 
was  to  apply   according  to  the  requisitions  of  the  will. 
The  testator  obviously  intended  that  the  powf'r  con* 
ferred  should  be  exercised  alone  for  her  own  personal 
use  and  the  benefit  of  his  children,  and  not  in  such  a 
manner  as  to  enable  her  to  dispose  of  the  property  as 
she  pleased^    Besides  the  power  to  sell  was  not  giv^n 
to  her  alone,  but  to  her  and   the  executor  jointly* 
Without  the  assent  of  the  latter,  she  could  make  to 
disftosiiion  whatever  of  the  property.      He  was  the 
trustee  of  all  the  devisees  under  the  will,  and  it  was 
his  duty  to  see  that  the  intention  of  the  testator  was 
not  frustrated,  but  carried   into  efiect.    Any  right  that 
shet  acquired  under  the  codicil  wai  conditional,  depend* 
.  ing  upon,  a  sale  of  the  property,  by  the  joint  concur- 
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rence  of  her  and  the  executor,  and  no  such  sale  having; 
been  made,  the  estate  devised  must  pass  by  the  will  in 
the  same  manner  it  would  have  done,  if  no  such  power 
bad  been  conferred. 

No  principle  was  more  fairly  established  by  the  com- 
mon  law  than  that  a  devise  of  real  estate  without 
words  of  limitation  or  inheritance,  conferred  upon  the 
devisee  an  estate  for  life  only.  But  the  Courts,  in  many 
case^  where  the  estate  devised  was  not  expressly  de- 
fined, adopted  certain  rules  of  construction,  to  enlarge 
the  estate  to  a  fee  simple,  where  such  appeared,  or 
might  reasonably  be  inferred,  to  have  been  the  inten* 
lion  of  the  testator.  Bnt  this  technical  principle  of  tho 
common  law  has  been  changed  in  this  as  well  as  in 
nearly  every  other  State  in  the  Union,  by  legislative 
enactments. 

By  the  11th  section  of  our  statute  of  1796  to  reduce 
into  one  the  several  acts  for  regulating  conveyances, 
(1  Statute  LaWf  443,)  it  was  enacted  thai  "  every 
estate  in  land,  which  shall  hereafter  be  granted,  con- 
veyed, or  devised  to  one,  although  other  words  here- 
tofore necessary  to  transfer  an  estate  of  inheritance 
be  not  added,  shall  be  deemed  a  fee  simple,  if  a  less 
estate  be  not  limited  by  express  words,  or  do  not  ap- 
pear to  have  been  granted,  conveyed,  or  devised  by  con- 
struciioh  or  operation  of  law." 

The  effect  of  this  enactment  is  to  change  the  rule  of 
construction,  and  make  an  indefinite  devise,  without 
any  words  of  perpetuity  annexed,  pass  an  estate  in 
f(^e  simple  to  the  devisee*  But  it  does  not  wholly  pre- 
clude the  question  from  arising  upon  wills  which  con- 
tain an  indefinite  devise  without  words  of  limitation, 
whether  an  estatee  in  fee  simple  passes  to  the  devisee, 
or  only  an  estate  for  life  ?  It  is  still  a  question  of  in- 
tention, but  the  rule  of  construction  is  reversed.  For- 
merly an  estate  for  life  only  would  pass  by  aa  indefinite 
devlsoi  unless  a  contrary  intention  could  be  inferred  from 
the  will.  Now  an  estate  in  fee  will  pass  by  such  a 
devise,  unless  an  intention  to  pass  a  less  estate  ap- 
VoL.  XII.  81 
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Cabisll'!  ■••  pear  by  construction  or  operation  of  law.  The  opera- 
Gaiioll'i  B't  tion  of  an  indefinite  devise  is  enlarged,  where  it  stands 
.  alone,  and  unaffected  by  anything  contained  in  the  con- 
text. But  the  effect  of  such  a  devise  still  depends  upon 
the  intention  of  the  testator,  to  be  gathered  from  his 
whole  will,  according  to  the  settled  rules  of  legal  con- 
struction. 

If  a  devise  were  made  to  A,  remainder  after  the  death 
of  A  to  B  in  fee,  A  would  take  but  an  estate  for  life. 
For  although  the  devise  to  him  would  be  Indefinite, 
and  vest  in  him  the  fee  to  the  property,  did  it  not  appear 
that  a  less  estate  had  been  devised,  yet  as  the  devise  to 
B  in  fee,  after  the  death  of  A  would  not  take  effect,  if 
the  devise  to  the  latter  vested  in  him  an  absolute  title 
to  property,  his  interest  would,  by  legal  consti  uction, 
be  limited  to  an  estate  for  life,  so  that  the  intention  of 
the  testator,  with  regard  to  the  devise  to  B,  might  not 
be  defeated. 

So  in  the  present  case ;  the  devise  to  the  wife  being 
wiVKiS*iSdeS  ^°^^fi"**®»  ^^^  ^ot  expressly  for  life,  it  would  have 
ifitte  and  not  ex«  Vested  in  her  the  fee  simple  title  to  the  estate  devisedr 
wU^Mtihe  fee  if  »  Contrary  intention  did  not  certainly  and  manifestly 
S^be  8oISS'  ^PP®^''-  As  the  testator  designated  such  of  his  children 
vill'io show  that  °^  ^®^®  *^  ^^  '^^^  legatees,  and  fixed  the  amount  with 
alUe  cKiateon-  which  they  Were  to  be  charged  in  the  division  of  the 
andb^vhlch ef.  estate,  on  account  of  previous  advancements,  and  di- 
irith'S parti' o"f  ^^^t^^  ^^"^  ^«'«  n^o^^y  to  be  paid  to  them,  if  his  wife 
tli«  wil).  and  bis  executor  chose  to  sell  any  part  of  the  property, 

unless  she  desired  to  use  a  part  of  it,  which  she  was  per- 
mitted to  do,  no  doubt  can  exist  that  he  intended  them 
to  have  the  property  devised,  after  the  death  of  his  wife. 
The  law,  therefore,  although  there  is  no  express  devise 
over,  vests  in  them,  by  implication,  an  estate  in  fee  in 
remainder,  iti  the  property  devised  after  thedeath  of  the 
wife.  To  give  effect  to  this  implied  devise  over  the 
deviseto  the  wifis  is  limited  by'operation  of  law  to  an 
estate  for  life.  Thus  the  intention  of  the  testator,  in- 
stead of  being,  defeated,  is  effectuated,  the  accomplish- 
ment of  which  purpose  is  the  prime  object  of  all   the 
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rules  of  construction  which  have  been  adopted  on  the  Ro»» 

subject. 

The  Court  below  decided  that  the  wife  took  a  life 
estate  only  under  the  will,  and  dismissed  the  cross  bill 
filed  by  her  heirs,  asserting  title  to  the  property  de- 
vised. That  decision  is  in  conformity  with  the  views 
expressed  in  this  opinion.  It  is  stated  in  the  decree  of 
the  Court  below,  that  after  the  death  of  the  wife  the 
estate  descended  to  the  heirs  at  law  of  the  testator. 
They  take  as  devisees  under  the  will,  and  not  by  de- 
scent from  the  testator.  But  the  heirs  of  the  wife  are 
the  plaintiffs  in  error,  and  so  far  as  they  are  concerned* 
there  is  no  error  in  the  decree,  nor  has  any  final  decree 
been  rendered  dividing  the  estate  among  the  children 
of  John  Carroll,  deceased. 

Wherefore  the  decree  is  affirmed. 

Turner  for  plaintiffs ;  Noland  for  defendants. 


Robb  vs  Belt  and  Milam.  CRAimEr.    -^ 

12bin648 
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Ctft  tUUd* 


WiUs.    Devises. 
Jvoai  Mabihall  delivered  the  opinion  of  the  Court.  CcUbir  L 

By  the  will  of  Shadrack  Penn,  sen.,  admitted  to 
record  in  1831,  after  making  a  separate  bequest  to  each 
of  his  eight  children,  and  except  in  one  instance,  for  the 
life  of  the  legatee,  and  to  be  divided  equally  among  the 
legatee?,  children  at  his  or  her  death,  stating  in  each 
case»  with  the  single  exception  that  the  legatee  had  re- 
ceived  the  amount  he  devises  his  estate  by  the  follow- 
ipg  clause,  viz ; 
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RoB»  «•  Ninthly,  I  give  and  bequeath  to  my  beloved  wife. 

Bblt!&c  Margaret  Penn,  all  my  estate,  real  and  personal,  that 
-  - —  I  die  possessed  of  during  her  widowhood.  Siiould  she 
marry,  then  I  desire  that  all  my  estate  be  equally  divided 
among  my  eight  children,  or  the  heirs  legally  begotten 
of  their  bodies  ;  and  should  my  dear  wife  die  without 
marrying,  the  property  is  equally  to  be  divided  an<ong 
my  eight  children  or  their  heirs  above  expressed." 

The  following  is  one  of  seven  of  the  previous  clauses 
which  are  substantially  the  same,  except  in  name  and 
amount,  viz : 

"I  give  and  bequeath  to  my  daughter,  Margaret 
Kelley,  one  negro  George,  and  other  property  amount- 
Ing  to  three  hundred  and  ninety-six  dollars  fifiy  cents, 
during  her  natural  life,  then  to  be  equally  divided 
among  her  children ;  which  negro  and  other  property 
she  has  received  of  my  estate  heretofore.'* 

The  sixth  clause  is  as  follows,  viz : 

*•  I  give  and  bequeath  unto  my  son,  Nimrod  Penn,  six 
hundred  and  two  dollars,  he  being  absent,  and  it  is  un- 
certain whether  he  is  dead  or  alive.  It  is  my  request, 
should  he  ever  return,  or  should  he  have  a  legal  heir, 
then  he  or  his  heir,  shall  receive  the  above  amount,  ex- 
cept eighty-seven  dollars,  which-  he  has  heretofore  re- 
ceived. Should  it  be  clearly  ascertained  that  he  is 
dead.  I  desire  that  his  part  of  my  estate  be  equally 
divided  among  my  other  children,  but  if  he  has  a  legal 
heir  or  heirs,  then  they  are  to  have  his  part  of  my 
estate." 

Margaret  Kelley,  the  testator's  daughter,  had  a 
daughter,  Margaret  Ann  Kelley,  who,  in  1842,  mar- 
ried W.  Kobb,  and  had  a  daughter,  Mary  M.,  the  pres- 
ent complainant.  A  son  of  Margaret  Kelley  is  also 
spoken  of,  but  if  she  had  one  he  died  in  1839,  an  infant 
and  unmarried.  In  1844  Mrs.  Robb,  the  mother  of  the 
complainant,  died  before  the  death  of  her  own  mother* 
who,  having  married  Belt  in  1838,  died  in  December, 
1844.  A  short  time  before  her  death,  she  and  her 
second  husband,  Belt,  united  in  a  deed  transferring 


Digitized  by 


Google 


WINTER  TERM.  1851.  64» 

and  conveying  to  J.  Milam,  all  her  interest  in  her  ^^^* 
father's  estate  and  will,  as  well  in  the  devise  to  his  son  Bhit.  &e. 
Nimrod  as  in  the  Inst  devise  to  his  children,  &c.  Afler 
this,  in  1849,  the  testator's  widow,  Margaret  Penr, 
died,  and  afterwards  in  the  same  year,  Mary  M.  Robb, 
the  only  living  descendant  and  sole  heir  of  the  testa- 
tor's daughter  Margaret,  filed  this  bill  by  her  father 
as  her  next  friend,  claiming  one-seventh  of  the  entire 
estate  of  Shadrack  Penn,  including  one-seventh  of  the 
share  to  which  Nimrod  Penn  would  have  been  entitled, 
who,  on  the  ground  of  having  still  never  been  heard  of» 
is  alleged  to  be  dead. 

All  persons  interested  in  the  estate  of  the  testator, 
and  all  entitled  to  contest  the  complainant's  bill  beem 
to  have  been  jnade  parties  to  her  bill.  Uut  the  case 
having  been  prepared  as  between  her  and  Milam  and 
Belt  alone,  was  in  that  condition  submitted  to  the  Court 
for  a  decision  of  the  question  whether  she  was  entitled 
to  any  interest  under  the  will.  And  the  Court  being 
of  opinion  that  upon  the  facts  stated  she  was  entitled 
to  nothing,  dismissed  her  bill  absolutely. 

If  the  complainant,  as  tlie  sole  descendant  and  heir 
of  one  of  the  testator's  children,  is  entitled  to  any 
interest  under  the  will,  she  is  to  that  extent  entitled  to 
relief  under  this  bill,  and  the  decree  cannot  be  sustained. 
It  is  therefore  not  absolutely  necessary  to  determine 
whether  she  is  entitled  to  the  whole  extent  of  her  claim 
or  not,  and  we  shall  consider  the  case  without  refer- 
ence to  the  supposed  death  of  Nimrod  Penn,  and  as  if 
he  or  his  heir  were  claiming  a  share  of  the  estate.  In 
this  aspect  of  the  case,  the  sole  question  arises  on  the  ^  dt^Ue  wti 
clause  directine  that  on  the  death  or  marriage  of  the  ms^o  u>  tht  wife 

•  r     I  .  •  .•    .  of  the  leiiftiof  of 

testator's  wife,  his  estate  given  to  her  until  that  event,  aii  hit  "real  & 
^*shall  be  equally  divided  between  his  eight  children,  SuHn^*^  wmLw! 
or  the  heirs  lawfully  begotten  of  their  bodies."  It  is  Jh?m^VJhen1 
contended  that  under  this  clause,  the  eight  children  had  desire  that  all 

I.       1  1.1.  *^y     eauie     be 

immediately  upon  the  testator's  death  a  vested  interest  equally  divided 
in  reniainder,  to  take  effect  upon  the  happening  of  the  chj?drer VTha 
«veat  referred  to,  that  Margaret  Kelly  thereupon  topka  ^Sa^'Sf^iwS 
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RoBB  vested  remninder   in  one  eighth,  nnd  that  vested  re- 

Belt,  &c.  mninder  bein^  tmnsmissible   was   transferred   by  the 

bodies        and  deed   of  herself  and    her   second    husband.     But'  if  it 

wifelfie"™wiihout  ^^^  ^^^  intention  of  the  testator  to  give  to  each  of  his 

mairying,      ihe  children  an  absolute  interest  in  remainder,  unaffected  by 

property  is  to  be  i        i        i  .    •        .    i  i     r  ■        .  -       . 

equally    divded  any  death  which  might  occur  before  the  time  of  enjoy- 

children  onJjeir  ment  fixed  by  the  devise,  it  would  have  been  sufficient 

^reised*^"— iidd  ^^  ^^^®  directed  that  in  either  of  the  events  mentioned, 

that  under  this  his  estate   should  be  equally  divided  between  his  eight 

one  of  ih«  8  of  children,  apd  the  additional  words,  "or  the  heirs  law- 

fhiw  bciiig^d^lld  fully  begotten  of  their  bodies"   would  have  been  use- 

took  under  (he  jggg^  j^  cannot  be  assumed  that  the  testator  supposed 
8ih     whichever  »  f^ 

might  be  living  it  was  necessarv  to  add  these   words  in  order  to  indi- 

roerriage  ot  the  cBte  the  nature  of  the  estate  which  the  persons  who 

SsohJte^^and  in**-  should  take  shares  in  the  division  should  have,  or  that 

defeasible  inter-  |,g  ^ged  them  for  that   purpose.     There    are  no  such 

est  vested  in  any  ,    ,  r        i  i      i 

of  the  children  words  appended  for  that  purpose  to  the  bequests  to  his 
mauiage  of  the  grand-children.  As  they  stand  in  the  sentence  and  ac- 
widow.  cording  to  the  natural  meaning  of  the  words,  they  im- 

port an  alternative  devise,  and  a  designation  of  persons 
who  are  to  take  in  lieu  or  in  substitution  of  those  pre- 
viously designated  or  of  some  of  them.  And  we  think  it 
reasonably  clear  that  the  testator  looking  to  the  event 
on  which  the  division  was  to  take  place  as  one  which 
might  not  happen  for  an  indefinite  period  within  which 
some  of  his  children  or  perhaps  all  might  die,  intended 
to  provide  for  such  a  contingency  by  directing  that  up- 
on the  death  or  marriage  of  his  wife,  his  estate  should 
be  equally  divided  between  such  of  his  eight  children 
as  might  then  be  living  and  the  bodily  heirs  of  such  as 
might  be  dead  ;  that  is  such  of  their  descendents  as 
would  be  their  heirs.  This  construction  is  corroborated 
by  the  alternative  devise  to  testator's  son,  Nimrod,  or 
his  heir. 

If  the  word  or,  should,  as  contended  for,  be  readflwrf, 
that  is,  if  the  word  and  had  been  actually  used,  and 
the  direction  had  been  to  divide  the  estate  between  the 
testator's  eight  children  and  the  heirs  of  their  bodies,  it 
might  still  have  been  questionable  whether  the  words 
**hwtin  of  their  bodies,"  should  not  bt  understood  u 
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designating  the  persons  who  were  to  take  in  the  place  ^^" 

of  deceased  children,  for  of  such  only,  could  there  be       Belt,  &c. 
heirs  of  the   body,  and  not  as  words  of  limitation  des-  ^ 

cribing  the  interest  to  be  taken.  For  this  latter  pur- 
pose they  would  be  inappropriate,  in  the  connection  in 
which  they  would  stand,  or  at  least  would  be  an  awk- 
ward mode  of  expression.  And  it  would  seem  thal'if 
the  testator  had  intended  to  use  the  words  "heirs  of 
their  bodies"  as  descriptive  of  the  estate  of  the  devisees, 
or  as  designating  the  course  of  descent  from  them,  that 
is,  if  he  had  intended  them  as  words  of  limitation,  he 
would  probably  have  said,  "  to  them  and  the  heirs  of 
their  bodies  begotton,"  wliich  is  the  usual  mode  of  ex- 
pressing such  intention. 

^   But  the  will  reads  sensibly  in  its  present  form,  makes  Tho  word  m*  will 
a  provision  just  and  natural  for  the  contingency  evi-  "o°metrand'^Sn^ 

dently   contemplated   of  some  of    the  eight  children  less  such  a  con- 

^  .  ,         ,  Bifuciion,  be  ne- 

dying  before  the  division  was  to  take  place,  and  may  cewary  to  pic- 

have  a  certain  definite  and  legal  operation  according  to  to  present  a  Jcf* 

its  letter.     There  is,  therefore,  no  ground  for  changing  de^Wae^ot^^ice* 

the  word  or  into  and  ;  and  the  cases  in  which  this  has  ^^^^Y' 

teen  done  to  avoid  an  absurdity,  or  to  prevent  the 

^destruction  of  the  devise  on  account  of  uncertainty,  or 

Jto   effectuate  the  obvious  intention   of    the   testator, 

furnish  no  authority  or  precedent  for  making  such  a 

'Change  in  the  present  case,  if  the  consequence  would 

X>G  to  change  the  effect  of  the  devise* 

The   words  "their  heirs  lawfully  begotten  of  their 

bodies,"  as  applied  to  the  testator's  children  must  mean 

the  heirs  of  their  respective  bodies,  or  the   respective 

heirs  of  their  bodies.     And  as  there  cannot  be  an  heir 

of  a  living   person,    they   mean     further   the    bodily 

Jieirs  of  deceased  children,    or  of  such  children  as 

may    be    dead    at  the    time    referred    to.    And   if 

the    devise  is    to     them  as     heirs    of   the  deceased 

child,  it  is   a    devise     of  his   or   her   portion   whicli 

.  *they  would  take  as  heirs,  and  being  to  the  heirs  of  the 
body,  it  is  a  devise  to  such  descendants  of  the  deceased 

,   child  as  would  be  his  or  her  heirs.    The  words  **  or 

\ 


^ 
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^^"  their  bodily  heirs/*  then  taken  as  n  designation  of  per- 

Bflt,  Ac.      sons  or  as  words  of  purchase,  are  equivalent  to  the 
"  words  "  or  such  decendents  of  any  that  may  be  dead 

or  may  then  be  their  heirs,"  referring  to  the  time  of 
the  division.  If  all  this  were  expressed,  it  would  be 
evident  that  the  division  was  intended  to  be  between 
the  children  living  at  the  time  referred  to,  and  the  heirs 
of  the  body  of  such  as  were  then  dead.  And  to  ex- 
press the  intention  fully,  the  word  anrf,  instead  of  or, 
would  be  proper.  But  as  the  testator  does  not  say 
among  my  living  children,  but  among  my  eight  children, 
or  is  proper  to  show,  and  does  show,  that  as  to  some 
of  them  there  is  an  alternative  devise  in  case  of  their 
death  before  the  time  referred  to,  and  that  in  that  event 
the  heirs  of  the  bodies  of  the  deceased  are  to  take,  in 
the  place  of  the  deceased. 

We  are  of  opinion,  therefore,  that  the  proper  construe- 
tion  of  the  clause  being  that  the  division  is  to  be  made 
between  the  testator's  children  who  may  be  livinp  at 
the  time  of  the  event  referred  to,  and  the  heirs  of  the 
bodies  of  such  as  may  then  be  dead,  which  is  the  only 
devise  to  any  of  them,  the  testator  did  intend  to  con- 
trol  the  property  until  the  happening  of  the  event  when 
the  division  was  to  be  made,  and  that  whatever  interest 
any  one,  or  all  of  his  children  may  have  had  upon  his 
death,  was  subject  to  that  control,  and  therefore  subject 
to  be  defeated  or  terminated  by  the  death  of  such  child 
before  the  time  of  division,  and  belonged,  by  the  will, 
to  the  heir  or  heirs  of  the  body  of  such  decedent  living 
at  the  time  fixed  for  the  division. 
K-t*^to*A'or  ^°  *  ^^^®  edition  of  Williams  on  Executors.  (3d 
hi>« persoimi  lep-  Am.^  4th  LoTtdon  cd.^  page  1041,)  the  author  says: 

Te^rnlMiiTe*-,  the       _       ,         .  .  ■  i.  i     i     i  . " 

word  or crncTai-  "Further,  it  seems  to  be  now  established  that  where 

i^iluUon*  BO "ai  there  is  a  bequest  to  A,  or  his  personal  representa- 

{?D«e'*'w^'^irw  on  ^*^^^  "  ^^  **^^  ^  ^^  '^*^  heirs,"   the  word  m-,  generally 

Et'oT$.  iZd  Am.  speaking,  implies  a  substitution,  so  as  to  prevent   9 

Rd.pnge  \ou.)  lapse;  and  he  refers  to  the  case  of  Gittings  vs  McDer]^ 

^^^'iiicoS  mot,  (2,  M.  4-  K.,  69,)  where  the  bequest  was  as  fol- 
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*«  I  give  aorf  bequeath  to  the  children  of  my  sister,         ^«^»b 
E.  Wail,  or  to  tfeeir  heirs,  the  following  sums,  <fec.,  that      Bri.t,  &c. 

is  to  say,  to  L.  W.  £100,  to-  S.  W.  £200,  to  S.  T. 

£•200,  W.  W.  £200,  C.  B.  £200,  E.  W.  £100."  Sev- 
eral  of  the  children  of  the-^  sister  E.  W.  having  died 
before  the  testator,  it  was  held  that  the  word  or  implied 
a  substitution  in  contemplation  of  the  pre-d'ecease  of 
the  children,  and  that  the  word  Acir^,  (whidf,  in  respect 
to  personal  property,  must  be^takento  mean*  nextof  kin,) 
provided,  with  sufficient  distinctness  a  substitute  for 
t-he  children  pre-  deceased!  And  as  this  construction 
precluded  a  lapse  in  the  case  of  the  WaHs,  it  was  held 
that  the  words  employed  touching  the  residue  must  be 
taken  in  a  like  sense,  although  the  residuary  clause 
gave  the  remainder  to  his  two  sisters  in  equal  shares; 
each  one«half,  "  and  uf on  their  deaths  respectively  t6  / 

iheFr  heirs,"  which,  standing  alone,  woulcf,  as  the  Court 
said,  carry  the  whole  interest  to  the  sisters  themselves; 
Tliere  cannot  be  any  difference  in  the  meaning  of- the 
word  ©r  in  a  devise  ot  real  estate,  and  a  bequest  of 
personalty.  And  although  the  words  "  heirs  of  the 
body"  are  technically  words  of  limitation,  yet  they  arc 
also  frequently  used  as  words  of  purchase,  and  have 
that  operation  when  it  sufficiently  appears  that  they 
are  used  not  to  embrace  the  whole  line  of  heirs  of  the 
body  in  succession,  but  only  to  designate  by  that  de- 
scription, particular  persons  who  may  be  heirs  of  tho 
body  at  a  certain  period  or  event.  The  word  or,  then, 
indicates  substitution.  The  time  when  the  substitution 
is  to  take  place  is  fixed ;  and  it  is  sufficiently  certain 
that  the  children  who  may  be  dead  at  that  thne  are  to 
be  substituted  by  the  persons  who  may  then  be  heirs  of 
their  bodies  respectively.  The  time  or  event  at  which 
the  substitution  is  to  take  place  being  fixed,  the  ques- 
tion whether  the  words  "  heirs  of  their  bodies"  are  to 
be  taken  as  words  of  limitation  or  words  of  purchase, 
is  substantially  the  same  as  it  would  be  if  one  of  the 
testator's  children  had  died,  leaving  descendants  be- 
tween the  date  of  the  will  and  the  testator's  death.  If 
Vol.  XII.  S2 
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HoBB  ihey  are  words  of  limitation,  there  would,  in  the  cisc 

Belt,  dec.      supposed,  have  been  a  lapse  j  if  they  are  words  of  por- 

chase,  the  heirs  of  the  body  of  the  pre-deceased  child 

would  have  taken  as  devisees  under  the  will.  And  so 
we  think  the  complainant  is  entitled  to  take  under  this 
will. 

Then,  as  the  testator  had  a  right  to  control  his  estate 
up  to  and  at  the  period  fixed  for  the  division,  and  has 
done  so,  it  follows  that  whatever  interest  any  of  his 
children  may  upon  his  death  have  had  in  his  estate  de- 
vised by  this  clause  of  the  will,  was  subject  to  be  de- 
feated by  the  death  of  the  child  before  the  death 
or  marrriage  of  testator's  wife,  when  the  existing 
heirs  of  the  body  of  the  deceasedchild  would  be- 
come absolutely  entitled  under  the  will.  To  the 
^  extent,  therefore,  of  at  least  one-eighth. of  the  estate 

devised  by  this  residuary  clause,  the  deed  of  Belt 
and  wife  was  ineflfectual  as  the  event  has  turned 
out.  And  the  complainant,  as  the  sole  descendeat  of 
one  of  the  testators,  eight  children  is  entitled  to  one- 
eighth  part,  and  consequently  has  a  right  to  maiataio 
this  suit  for  partition  and  distribution.  The  dismissal  of 
the  bill  was  therefore  erroneous.  And  as  the  question 
as  to  the  interest  intended  for  Nimrod  Penn,  or  his  heir, 
may  depend  upon  facts  not  yet  fully  developed,  we 
have  not  deemed  it  necessary  now  to  decide,  or  even 
to  investigate  it. 

Wherefore  the  decree  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this 
opinion. 

Bell  and  Barbour  for  plaintiflfs;  Harlan  and  Hen- 
don  for  defendants. 
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Moore  vs  Moore  and   others. 

Error  to  tiie  Bourbon  Circuit. 
Devises.    Entails.     Guardian  and  Ward. 
J  UD  as  Obs  s  SB  A  w  deSiYcred  the  opinion  of  the  Court. 

John  Moore,  deceased,  a  son  of  Peter  Moore,  Sr., 
deceased,  by  his  last  will  and  testament,  devised  to  his 
daughter  Martha,  forty  and  a  half  acres  of  land  on 
"which  he  lived,  but,  in  the  event  of  his  said  daughter's 
dying  without  issne,  the  said  land  together  with  some 
bequests  of  personal  property  and  slaves,  to  be  equally 
divided  between  his  brothers  and  sisters,  George,  Peter, 
and  Patsy  Moore,  and  Jane  McClanahan.  Martha 
Moore  was  then  an  infant,  and  said  George  Moore  be- 
came her  statutory  guardian. 

Whilst  said  Martha  was  still  under  twenty -one  years 
of  age,  her  guardian,  the  said  George  Moore,  at  her 
request  and  for  her,  purchased  a  tract  of  land  in  Bour- 
bon county  containing  about  forty-four  acres.  He 
took  the  deed  for  this  land  in  his  own  name,  but  with 
no  intention  to  appropriate  it  to  himself.  After  Martha 
arrived  to  the  age  of  twenty-one  years,  she  intermar- 
ried with  Noah  S.  Moore»  and  George  Moore  convey- 
ed this  land  to  Noah  S.,  and  his  wife  jointly.  Not 
long  after  this  conveyance,  Martha  died  without  Is- 
sue. 

In  lS25,  Patsy  Moore»  deceased,  made  her  last  will 
and  testament,  under  and  by  virtue  of  which,  the  said 
Martha  and  Peter  Moore,  became  entitled  to  a  tract  of 
about  forty  two  and  a  half  acres  of  land  in  Fayette 
county,  subject,  so  fiir  as  Martha's  interest  was  con- 
cerned, to  a  life  estate  in  Jane  M'Glanahan.  SaidGeoi^^e 
and  Peter  Moore,  were  made  the  executors  of  Patsy 
Moore's  will,  and  some  arrangement  was  made  be- 
tween them  and  Jane  M*Clanahan,  (and  as  they  allege 
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Mooti  •xvith  Mnrtha,  also,)  l»v  which  this  tract  was  sold  and 
MooMK,  &-C.  conv^'ed  by  said  executors  to  Joseph  Smith,  for  about 
the  sum  of  $800.  Four  hundred  dollars  of  this  sum, 
(which  from  the  pleadings,  we  take  to  be  the  amount 
of  interest  of  Jane  M'Clanaliau  and  Martha,  in  this 
land,)  was  bid  out  in  negroes.  These  negroes  appear 
to  have  been  held  by  Jane  M'Clanahan,  during  her  life, 
and,  at  her  deaih,  to  huve  passed  into  the  hands  of 
Martha,  r.nd,  on  her  marriage,  to  have  gone  with  her 
into  il>e  poj^sessioii  of  her  liu.sband,  Noah  S.  Moore, 
where  tlvey  have  continued. 

After  fba  death  of  said  Martha,  Thomas  L.  Moore, 
William  S.  Moore,  Robert  H.  Moore,  and  Mary  Bar- 
ton, and  her  husband,  John  Barton^  who  are  the  half 
brothers  and  sister,  of  the  said  Peter,  George  and  Pat- 
ny  Moore,  and  Jane  M'GIanahan,  and  uncles  and  aunt 
.of  the  half  blood  to  said  Martha,  brought  this  suit  as 
heirs  to  said  Martha,  in  the  Bourbon  CircuU  Courts 
against  the  said  Peter,  George  and  Noah  S.  Moore, 
and  the  heirs  of  the  said  Joseph  Smith.  They  charge 
that  by  virtue  of  th«  devise  of  John  Moore,  deceased, 
to  his  daughter,  Martha*  she  was  vested  with  an  abso- 
lute fee  simple  estate  in  the  said  first  mentioned  tract 
of  land,  and  that  the  same  has  descended  to  her  heirs, 
the  remainder  over  to  the  full  brothers  and  sisters  of 
John  Moore  deceased.  In  the  event  of  the  death  of  his 
daughter,  Martha,  withovi  issue^  being  void*  They  in- 
sist also,  that  the  conveyance  by  George  and  Peter 
Moore,  to  Joseph  Smith,  of  the  tract  of  about  forty 
two  and  a  half  acres  in  Fayette,  did  not  pass  the  title 
of  said  Martha,  in  the  same ;  that  the  proceeds  of  the 
sale  which  were  laid  out  In  negroes,  were  the  proceeds 
of  Jane  M'Clanahan's  life  interest  in  the  land,  and  that 
she  became  entitled  absolutely  to  said  negroes;  and 
that  the  conveyance  of  George  Moore,  to  Martha,  and 
her  husband  jointly  of  the  tract  in  Bourbon,  of  about 
forty  four  acres,  was  illegal  and  improper,  and  that  so 
far  as  the  legal  title  to  the  same,  passed  to  Noah  S. 
Moore,  he  holds  the  same  in  trust  for  the  heirs  of  the 
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smd  Martha  ;  lliey  prav  that  \h'y,r  interest  in  all  three         Maore 
tracts    m&y  be  allotted  'o  them  as  part  of  the  heirs  of     Moorb,  &c. 
said  Ma» 'i'la,  and  Tor  the*»i*  'n  eveisv.  I?!  sa«d  :*luve«.  "  ' 

We  wi!!  fi'-f'i  enqr»:e  whether,  in  t  lec^ev-^e  by  Jo'-ra  ist  question  an- 
Moore  .o  hh  f'.Mi:^:?<ev  ilprina,  of  the  fi-st  meolioned  ^^Xn^J^c're 
tract  of  land,   .lie   limitation  to  George,  Peter,  and  J2  *»^«  dnnghtcr 

-  ■*  ,    -  xr  r^  I  .1  t       MflTiha    Moore, 

Patsv  Moove,  rno  ji'e  McC*a'"»an.  n.  i-i    he  ev^ii  ll»e  in  these  words: 

.,  \r        »         •        I'    J-  •  •  L  •  aI        "and  if  my   said 

sr<!d  Mcr.'^d  s-.iou:^  die  v.*  ^'Oj:  s^i'e,  be  .>i4C'i  c.*«  tno  dftnghtcr  Martha 
law  allows.  Tiie  !^»>gnage  used  Iv  i^ie  testator  is,  J^^;®  /a^*"**?^^ 
"  and  if  my  sr.»d  diu's:?!  er.  Mi:  thci  Moore,  shovld  r/e-  w«^A/7wr  w^i/e,  it 
part  this  Itjc  without  isstie^  it  is  1 1\  Will  and  desire  Inat  desire  that  the 
the  aforesaid  willed  properly  be  equilly  divic'ed  betweeii  JropVr'y  ^*  be 
my  brothers  and  sisters,  to  wi::  George,  Peter,  and  b21weL  *^''*my 
Patsy  Moore  and  Jane  McWanaliH!!."  brothers  and  sit- 

If  the  testator  meant  by  the  words,  •*  should  depart 
4his  life  without  issue^^^  a  dying  without  issue  living 
at  the  death  of  said  Martha,  the  devise  over  is  good, 
^nd  upon  her  death,  the  said  brothers  and  sisters  were 
invested  with  the  estate.  If,  on  the  contrary,  he  meant 
a -dying  without  issue,  at  whatever  remote  period  her 
issue  might  fail,  then  the  contingency  upon  which  the 
devise  over  is  to  take  effect  is  too  remote,  the  limita- 
tion is  void, and  Martha  Moore  was  vested  with  an  abso- 
lute fee  simple,  and  at  her  death  this  land  descended 
4o  her  heirs. 

So  far  as  we  are  advised,  there  has  been  no  case  be- 
fore this  Court,  requiring  it  to  give  an  interpretation 
lo  the  words  dying  without  issue^  or,  to  words  of 
similar  force  and  effect,  when  standing  alone,  and 
without  any  qualifying  and  restraining  expressions. 
The  decisions  in  all  the  cases  of  executory  devises 
which  have  heretof<N:e  come  under  revision  in  this 
Court,  in  which  the  phrase,  if yzTi^  without  issuer  or^  dy- 
ing wkhmU  heirSf  has  occurred,  have  turned  mainly, 
if  not  entirely,  upon  other  expressions,  used  by  the  tes- 
tators in  their  wills,  which  manifested  the  intention  to 
be  to  confine  and  limit  the  failure  of  issue  to  the  death 
.  of  the  first  devisee.  In  this  case,  we  have  not  been 
able  to  find  any  such  qualifyiBg  expressions ;  and  it  be- 
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MooBE        comes   our   duty  to  determine  whether  the  testator, 
Moore,  &c.     John  Moore,  meant  by  the  use  of  the  words,  dying 
u?i7Aott<  mwe,  simply  an  indefinite  failure  of  issue,  or 
the  failure  of  issue  at  the  death  of  the  first  taker,  Mar- 
tha Moore. 

Notwithstanding  this  Court  has  not  decided  what 
Moore*«Trn8-  these  words  mean,  unaided  by  other  expressions,  they 
hVirtr^viewed,  have  heretofore  intimated,  in  strong  terms,  what  their 
interpretation  ought  to  be.  In  the  case  of  Moore^s 
trusteesagainst  Moore's  heirs,  that  clear-headed  anddrs* 
tinguished  jurist.  Chief  Justice  Boyle,  makes  the  fol- 
lowing remarks : 

'<  If,  as  was  urged  for  the  appellant,  the  expression 
without  issue,  used  in  this  devise,  must  be  under- 
stood to  mean  an  indefinite  failure  of  issue,  then,  as  that 
event  was  of  a  character  which  might  not  for  many 
successive  generations  have  happened,  the  devise  over 
must  be  deemed  void  ;  but  if,  as  was  contended  cm  the 
other  side,  the  expression  is  to  be  understood  to  mean, 
dying  without  issue  living  at  the  time  of  the  death, 
then  it  is  plain  that  the  devise  over  must  take  effect,  if 
at  ail,  within  the  allowed  period  to  make  such  a  limita- 
tion good.  The  latter  of  these  meanings  is  much  the 
most  common  and  obvious.  The  former,  indeed,  ap» 
pears  to  us  to  be  a  very  strained  and  artificial  meaning 
of  the  expression.  Accoixiing  to  this  mtaning,  although 
a  man  should  die  leaving  issue  who  afterwards  dies,, 
yet  he  may  be  said  to  die  without  issue.  In  sudi  a 
case,  as  he  would  be  dead,  and  bis  issue  extinet^  he 
might,  no  doubt,  with  strict  propriety,  be  said  to  be 
dead  without  issue ;  but  without  assigning  to  the  words 
the  most  strained  and  artificial  meaning,  be  could  not 
be  said  to  have  died  without  issue.''  Yet  he  says»  *^n 
majority  of  the  modern  cases  agree  that  the  expression 
of  dying  without  issue,  should  be  taken  to  import  an 
indefinite  failure  of  issue,  unless  the  contrary  appears 
from  other  circumstances  in  the  will." 
Again :  in  the  case  of  Brashear  S^a  vs  Macey,  4*^.,  4^., 
(3d,  /.  I.  M.f  89,)  the  Court  said : 
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*^  In  a  devise  of  personal  estate>  the  expressioa  dying  Moobs 

without  issue  is  invariably  interpreted   to  mean  ex  vi  Moosb,  ^c. 

termini^  issue  living  at  tl>e  death.     But  when  the  devise  B'uaf'ear,  &c. 

is  oC  real  estate,  there  is  some  diversity  in  the  ancient  ^3  j^^j^^Ma/- 

authorities  as  to  the  import  and  effect  of  the  same  ex-  «*«''»    ^,)  re- 

pression.    Some  of  these  authorities  have  endeavored  o(  a    iieviae  of 

to  establish  a  subtle  and  arbitrary  x]octrine  on  this  sub*  wil^re  tbe  Te^l 

jcct,  neither  the  reason,  nor  justice  of  which  can  be  per-  i^^i"\,^J^^at 

ceived  by  this  Court."    The  Court  says  further  in  Ikal  «H'«cd  10  apply 

:.  1     '  f    .         .1.1  .    L        r  I       .         to    the  death  of 

case :    "  It  is  our  opinion  that  the  weight  of  authority  thedevi»ee.j , 

is  decidedly  opposed  to  any  distinction  in  the  construc-^ 
tion  of  the  expression,  dying  without  issue^  in«  devise 
of  personal  or  real  estate,  and  therefore  in  both  it  means 
the  same  thing." 

In  that  case  the  Court,  in  allusion  to  other  circum- 
stances in  the  will  which  assisted  them  in  giving  an  in* 
terpretation  to  these  words,  and  by  the  use  of  which 
the  interpretation  was  determined,  remark  : 

**  These  we  should  consider  conclusive,  even  if  we 
be  mistaken  in  the  opinion  that  the  expression,  dying 
without  issue^  of  itself  and  alone,  means  issue  living  at 
the  death." 

This  Court,  then,  if  they  have  not  decided  what* 

'when  standing  alone,  these  wor4s  mean,  have,  in  their 

argument,  expressed  their  opinion  of  their  meantngt 

and  pointed  out  what  their  decision  would  be,  when 

necessary  to  make  it.  _ 

T  •  1  J  J  11     1.         The  term  i<nw 

Issue  m  common  parlance,  and  as  used  generally  by  in  common  par* 
the  community,  signifies  immediate  descendants — chil'  medfat^^deMiend 
4ren.    And  to  tell  those  who  have  not  made  the  law  *«^  obildien. 
their  8tady,  that  the  phrase,  '^if  Martha  should  die  with* 
out  issue,"  does  not  contemplate  her  death  without  an 
immediate  descendant  of  her  body,  at  her  death,  but*  a 
failure  of  those  lineally  descended  froA  her,  a  hun- 
dred, or  two  hundred  years  mbseguenily  to  her  death, 
k  to  tdl  them  not  only  what  surprises  then,  but  what 
Aey  do  not  understand,  and  what  they  cannot  be 
easily  made  to  apprehend.    Such  language,  with  such 
meanit^,  is  '"Greek"  to  them.    And  yet  this  artificial. 
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MooRc        ungranimattcal  and  unnatural    interpretation   of   the 
MooR*r.,  Ac.     phrase,  is  to  be  applied  to  the  construction  of  their- 
.   ^jijg^   j^   order  to  ascertain  and  give  effect  to  their 
meaning!     Is  it  not  tantalizing  the  community  to  aU 
low  them  the  privilege  of  making  their  wills,  if  the 
Courts,   in  construing  and   interpreting  them,   are   lo 
Nwrest  the  language  they  employ  from  its  plain  and  ob- 
'  vious  meaning  and  import ;  and,  by  applying  strained, 
1  artificial  and  arbitrary   rules  of  interpretation,  make 
( them    mean  what   it  is  acknowledged    they   do  not 
mean?     We  say  what  it  is  acknowledged  they  do  not 
mean ;  for,  not  only  many  ot  the  judges  of  our  own 
country  have  substantially  made  such  acknowledgment, 
but  Lord  Thurlow  is  reported  to  have  said,  in  the  case 
o(  Bigge   vs   Bensley,  (1,  Bra.  Cha.  Rep.,  1S8;)     "I 
agree  with  you,  that  the  general  sense  of  dying  with- 
out issue,  is  at  the  time  of  the  death.    That  is  ;he  gram- 
matical construction,  and  is  the  sense  in  general  of 
those  who  use  the  words.     {SeeFeame  on  Remainders, 
483,  note  z.)    In  the  appendix  to  Fet^rne  on   Remain- 
ders, note  4,  page  612,  is  to  be  found  the  following  lan- 
guage, said  to  have  been  used  by  one  of  the  Judges  of 
England:    ''This  is  the  common  sense  and  meaning  of 
the  vulgar,  to-wit :  when  they  speak  of  the  death  of  a 
man  without  issue,  this  is  to  be  intended  of  the   death 
of  him  without  issue  living  at  the  time   of   his  death: 
and  deeds  are  to  be  expounded  according  to  the  inten- 
tion.    And  therefore,  if  one  had   asked  a  countryman 
whether  C  had  died  without  issue,  he  would  have  an- 
swered,''No,"  (although  that  issue  died  afterwards)  be- 
cause  he  had  issue  living  at  the  time  of  his  death;  and 
expositions  are  to  be  made  according  to  common  in- 
tendment." 
The  lengutfc  of      That  expositions  are  to  be  made  according  to  com- 

Willi    IS  to    be  .    ^       ,  ,.,!«,.. 

coDBiTued  ac-  mon  mtendment  is  agreed  by  all.  To  whatever  f astra- 
mJniS^DdmeSi  ment  we  may  be  giving  a  construction,  the  words 
rnfirttin*en°nr'  "which  have  been  employed  by  their  author  should  be 
technical  rales  taken  in  the  sense  in  which  he  understood  them;  and, 
inieutioB.  in  cases  in  which  technical  rules  have  been  applied  to 
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particular  expressions  by  the  Courts,  if  ue  are  satisfied         Mookb 
after  an  examination  of  the  instrument,  those  technical      Mooke,  &c. 
rules  will  not  carry  out,  but  defeat  the  intention  of  the 
author,  the  technical  rules  must  yield  to  the  intention, 
and  such  a  construction  must  be  given  as  will  effect- 
uate it. 

Chancellor  Kent  says  that,  "  the  idea  that  testators 
mean  by  a  limitation  over  upon  the  event  of  the  firet 
taker  dying  without  issue,  the  failure  of  issue  living  at 
his  death,  is  a  very  prevalent  one,  but  it  is  probable 
that  in  most  instances,  testator's  have  no  precise  mean- 
ing upon  the  subject  other  than  that  the  estate  Is  to 
go  over,  if  the  first  taker  has  no  posterity  to  enjoy  it.  If 
the  question   was   put   to  a  testator,"  continues   he, 
**  whether  he  meant  by  his  will,  that  if  bis  son,  the 
first  taker,  should  die  leaving  issue,  and  that  issue  should 
become  extinct  in  a  month  or  a  year  afterwards^  the 
remainder  over  should  not  take  effect,  he  would  prob- 
ably, in  most  cases,  answer  in  the  negative."    Now^ 
with  due  deference,  we  think  that  testators  do  have  a 
precise  meaning  upon  the  subject,  and  that  meaning  is, 
that  if  the  first  taker  die  without  issue  at  his  deaths 
the  estate  is  to  go  over.    We  take  it  that,  when  the 
testators  use  such  words,  they  have  in  their  minds  no 
other  posterity  than  that  which  may  be  alive  at  the 
xleath  ofthe  first  objects  of  their  bounty.  Their  minds,  a4 
the  time,  do  not  look  beyond  the  death  of  the  first 
taker.    If  a  testator  is  reminded,  at  the  time  of  making 
his  willy  that  the  event  supposed  by  the  learned  author 
might  probably  occur,  he  might,  and  we  think  would, 
provide  for  it.    A  testator,  in  our  opinion,  who  had 
used  such  words,  and  who  would  answer  the  question 
put  in  candor,  would  say,  <*  I  meant,  if  the  first  taker 
should  die  without  issue,  living  at  the  time  of   his 
death,  the  estate  should  go  over.    The  event  which 
you  mention  did  not  occur  to  my  mind  when  I  was 
making  my  will — had  I  thought  of  it,  I  would  have 
provided  for  it"    The  testators  meaning,  in  the  sup« 
posed  case,  '^hath  this  extent — no  more." 
Vol.  Xil.  83 
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MooRi  In  view  of  the  interpretation  which  it  is  manifest 

MooK*E,  &c.  this  Court  has  heretofore  been  disposed  to  put  upon  the 

TheTeirnoreas"-  words  Under  consideration,  we  have  made  no  reference 

on  why  a  devise  ^^  English  adjudications,  and  but  a  slif);ht  reference  to 

applicable  to  per  o         ,     **    ^    ,       ^       ,.  ,     .      .  ^r     .  .-     ,. 

sonai  eiiaie,  and  any  remarks  of  the  Engnsh  jurists.  Jf  those  adjudi- 
ical  m^hf*8a^me  calions  do  not  invariably  interpret  the  words,  dying 
riffL*ienily"coQ^  without  issue,  where  there  are  no  other  expressions  in 
Btiued.  the  will  to  confine  the  limitation  to  the  death  of  the 

first  devisee,  to  mean  an  indefinite   failure   of  issue, 
there  are  but  few  exceptions. 

We  are  free  to  confess  that  the  weight  of  English 
authority  is  opposed  to  the  interpretation  -which  we 
are  disposed  to  give  them.  But  whatever  may  have 
been  the  causes  which  originated  and  continued  the  un- 
natural signification  which  the  English  Judiciarj'  at- 
tached to  these  words ;  whether  owing  to  the  genius 
of  their  government,  or  to  the  spirit  of  their  laws  grow- 
ing out  of  their  system  of  entailments,  it  is  certain  that 
their  Courts  of  Chancery,  as  if  conscious  of  original 
and  continued  error,  "  seize  with  avidity  any  words  in 
a  will  to  tie  up  the  generality  of  the  expression,  dying 
without  issue,  and  confine  it  to  dying  without  issue 
living  at  the  time  of  the  decease  ;*'  at  least,  in  regard 
to  terms  for  years,  and  personal  estate ;  and  we  are 
utterly  unable  to  see  any  good  reason,  in  this  country, 
for  a  diflferent  construction  of  the  same  words  when 
applied  to  real  estate.  It  is  obvious  that  the  judges  of 
England  would  gladly  be  relieved  from  the  shackles  of 
judicial  construction  in  which  they  have  bound  them- 
selves, but  their  interpretation  of  those  and  similar 
words,  having  been  the  law  of  England  for  more  than 
a  century,  it  would  not  now  be  easy  to  retrace  their 
steps ;  and  to  do  so  after  such  a  lapse  of  time,  might 
result  in  more  harm  than  good.  The  law  is  under- 
stood, and  their  people  have  shaped  their  course  ac- 
cordingly. Here  the  law  is  not  so  understood  by  our 
people ;  it  is  unnatural,  contrary  to  the  common  sense 
and  common  understanding  of  the  community,  and 
there  can  certainly  be  no  propriety  in  our  adopting 
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a  construction  which  we  believe  to  be  at  war  with  the  Mo«rs 
intention  of  testators,  and  frustration  of  their  benevo-  Moons,  4c. 
lent'purposes.  The  great  object  is  to  give  effect  to 
their  intentions,  and  such  we  acknowledge  to  have 
been  the  aim  of  English  jurists;  but  in  England  there 
has  ever  been,  on  the  part  of  the  opulent,  a  desire  to 
take  estates  out  of  the  channels  of  commerce,  and  con- 
fine them  to  their  descendants  for  successive  genera- 
tions.  There  entails  have  for  centuries  been  allowable, 
and  their  Courts  have  been  fruitful  in  ingenious  devices 
to  dock  them.  The  disposition  among  large  landholders 
to  keep  their  estates  in  their  families  from  age  to  age, 
was  opposed  by  a  contrary  disposition  on  the  part  of 
their  judges.  It  was  natural  when  it  became  their 
duty  to  interpret  a  will,  to  incline  against  any  attempt 
to  create  a  perpetuity ;  and  the  disposition  on^the  part 
of  their  citizens  being  to  create  them,  it  was  easy  for 
their  judges  to  infer  that  such  was  the  intention  when- 
ever expressions  were  used  which  would  authorize  the 
inference.  Heie^  our  citizens  know  that  the  law  has 
denounced  entails,  and  no  disposition  exists,  as  we  be- 
iieve,  to  create  them^-to  trammel  estates  and  restrain 
them  to  a  long  and  successive  line  of  descendants. 

Here^ouv  lawsare  made  by  ourselves,through  our  rep-  ^he  law  of  Ken- 
resentatives  ;  and  we  have  chosen,  in  accordance  with  ^^^^J\  "ot  au- 

,       .  .       r  111        thorizing   an  cn- 

tbe  gemus  and  spirit  of  our  government,  to  declare  by  tail,  tbe  coaru 
statute  that  estates  shall  not  be  entailed.  The  commu-  gam^e  thaube  d- 
nity  know  this  to  be  the  law.  We  know  that  we  can  c"a"e"an"MiLt2 
limit  aa  estate  for  a  life  or  lives  in  beincf,  and  twenty-  V^^ich  the   law 

J  ,  I        1  r  XTT-  t     I  .         .   .     di<*  **<>'  sanction. 

one  years  and  ten  months  thereafter.  With  this  privi- 
lege we  are  content.  Not  a  ca^e  has  occurred  in  the 
numerous  causes  brought  to  this  Court  of  a  disposition 
to  create  a  perpetuity,  unless  the  one  under  considera- 
tion lie  that  case :  our  citizens  have  no  disposition  to 
do  seu  We  ought  not,  therefore,  to  presume  the  inten* 
tion  ^f  a  testator  to  be  that  which  is  contrary  to  the 
common  sentiment  of  the  community,  contrary  to  law ; 
and,  aside  from  the  judicial  construction  of  the  Eng- 
lish Courts,  and  of  some  of  the  Courts  of  the  United 
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MooRi  States,  not  authority  here,  contrary  to  the  natural  im- 
MooBE,  &c.  port  and  common-sense  meaning  of  the  languag^em- 
ployed. 
A  devise  of  innd  Whatever,  therefore,  my  have  been  the  intention  of 
iwV'^^dtpare  testators  in  England  by  the  use  of  the  phrase  "  dying 
Ulialiff  tcithout  without  issue,"  we  are  satisfied  that,  in  this  countr}', 
mean  w«ue  liv-  they  mean  by  this  phrase  a  dying  without  Issue  living 
indnot'an  tnlefi  ^^  the  death  of  the  first  devisee.  And  consequently 
luue  andTval-  ^^®  limitation  to  George,  Peter,  and  Patsy  Moore,  and 
id  lunitaiion.       Jane  McClanahan  is  valid. 

We  will  next  consider  whether  the  complainants  are 
entitled  to  any  relief  upon  their  prayer  to  have  allotted 
to  them  one-eighth  of  the  tract  conveyed  by  George 
and  Peter  Moore,  to  Joseph  Smith. 

This  land  was  a  part  of  the  estate  of  said  Patsy 
S^^on^hcwfuof  Moore,  deceased.  Before  her  death  she  made  a  will,. 
Patar  Moore.  and  after  some  specific  devises  and  bequests,  she  gives 
the  remainder  of  her  estate,  both  real  and  personal,  to- 
her  brothers  and  sisters,  to  wit;  the  said  George  and 
Peter  Moore,  and  Jane  McClanahan  the  portion  which 
should  fall  to  the  share  of  said  Jane,  to  be  held  by  the 
said  Peter  and  George  in  trust  for  the  said  Jane  during 
her  life,  and  after  her  death,  and  her  said  share  to  go 
to  the  said  Martha. 

No  division  is  alleged  to  have  been  made  between 
the  devisees  under  this  will,  but  we  can  draw  no  other 
inference  from  the  pleadings,  than  that  a  division  was 
made,  and  that  the  tract  of  42^  acres  lying  in  Fayette 
county,  was  allotted  to  Peter  Moore  and  Jane  McClana- 
han. By  the  will  of  Patsy  Moore,  George  and  Peter 
Moore  were  made  esecutors  thereof;  and,  although 
no  authority  is  conferred  upon  them  to  sell  and  convey, 
conceiving,  as  we  suppose,  that  by  virtue  of  their  office 
of  executors,  they  had  such  authority,  they  sold  and 
conveyed  this  land  to  Joseph  Smith,  styling  themselves, 
in  the  deed  of  conveyance,  executors  of  Patsy  Moore, 
deceased.  Peter  and  George  allege,  however,  in  their 
pleading  that  it  being  thought  to  be  the  interest  of  the 
said  Jane  McClanahan   and  Martha  Moore,   to  sell 
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this  land,  the  sale  was  made  with  their  consent.    The         Moobb 
consideration  for  which  it  was  sold,  was  $800.     Peter      Moobe,  &c. 
Moore  being  entitled  to  one-half  of  this  tract,  retained  "" 

the  sum  of  $400,  and  the  other  $400,  (being  the  said 
Jane's  and  Martha's  share  of  the  pro^.ceds  of  the  sale,) 
was  vested  in  negroes.  The  bill  of  sale  for  these  ne- 
groes is  executed  to  the  said  George  and  Peter  Moore, 
for  the  use  of  the  said  Jane  McClanahan  during  her 
life,  and  after  her  death,  to  said  Martha  Moore  and 
the  heirs  of  her  body,  "otherwise  to  belong  to  said 
George  and  Peter  Moore."     , 

These  negroes  were  taken  into  the  possession  of  Jane 
McClanahan,  ^nd  were  used  and  enjoyed  by  her  during 
her  lifetime ;  and  after  her  death,  and  during  the  mi- 
nority  of  the  said  Martha,  they  were  hired  out  by  the 
said  George  as  guardian  for  the  said  Martha,  and  at 
her  majority,  they  were  taken  into  her  possession  and 
enjoyed  by  her;  and,  upon  her  intermarriage  with 
Noah  S.  Moore,  they  went  with  her  to  her  husband, 
i;rere  jointly  enjoyed  by  them  during  her  life,  and 
since  her  death  they  have  continued  and  remained  in 
the  possession  of  the  said  Noah  S.  Moore,  who  claims 
to  be  their  absolute  owner. 

This  tract  of  42^  acres  of  land,  belonged  to  the  said 
Peter  Moore  and  Jane  McClanahan  ;  he  having  a  fee 
simple  interest  in  one-half  of  it,  and  she  a  life  interest 
in  the  other  half,  remainder  to  Martha  Moore  in  fee. 
Peter  and  George,  as  executors  of  Patsy  Moore,  had  no 
right  to  sell  this  land  to  Joseph  Smith,  or  to  any  one 
else.  Peter  had  a  right  to  sell  his  own  interest,  but 
George  had  no  interest  in  it  unless  he  might  be  said  to 
have  had  an  interest  as  guardian  for  the  said  Martha.  % 

They  could  not  sell  and  convey  the  interest  of  the  said 
Jane  and  Martha,  so  as  to  bind  them,  by  mere  parol 
consent  and  authority.  But  Jane  had  but  a  life  interest, 
and  being  dead,  she  is  not  concerned  in  this  suit.  And 
George  Moore  having  been  the  guardian  of  the  said 
^Martha  at  the  time  of  the  sale  to  Joseph  Smith,  the 
question  is,  whether  she  had  not  a  right,  upon  arriving 
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MooBs  at  full  age,  either  to  approve  or  disapprove  the  sale— 

MooEE,  &c.  to  reject  or  affirm  it. 
Astamiory  enar       1  ^*^^'®  '®  some  Contrariety  of  opinion  ns  to  the  powerof 

diau  has  no  Tight  acuardian  toconvert  his  ward's  real  estate  into  person- 

to    convert    the       '^  '^ 

leai  esiaieof  his  alty,  or  his  personalty  into  real  estate  ;  but  the  weight 

ailtyor  pe/ion'ai-  of  authority  is  decidedly  against  the  exercise  of  sucb 

iicepuJhieci^  power.     We  take   it   to  be  the   established  doctrine, 

the    Taiificaiion  however,  that  he  mav  exercise  it,  svi  modo.  subject 

of    ihe     ward:  ,  .^.  '..  -i  ',1. 

{Reeve      Dom.  to  the  ratification  or  rejection  of  the  ward,  when  he 

note,)     ^henvs  shall  arrive  at  full  age.     It  is  said  in  a  note  in  Reeve's 

Se^i  %^^\'  266  ^^^^^^^^  Relations^  384,^  that  "guardians  are  generally 

<^nira,)  subject  to  the  same  rules  as  other  trustees.    And  the 

doctrine  that  a  trustee  cannot  convert  a  trust  fund  of 

money  into  land,  or  real  estate  into  personal,  is  well 

settled.    Generally  if  the  trustee  does  invest  such  fund 

in  real  estate,  the  cestui  que  trust  may,  at  his  option, 

accept  the  laads,  or  refuse  them,  and  demand  his  money. 

That  a  guardiao  is  so  far  subject  to  this  rule,  that  he 

cannot  thus  change  the  property  of  his  ward  without 

the  authority  of  a  Court  of  Chancery,  is   also  well 

settled." 

Kent  remarks  in  his  CammcTUaries^^  (3,  Vol.  230,) 
*^  It  ts  said  that  such  a  power  may  be  exercised  by  a 
trustee  or  guardian,  in  a  clear  and  strong  case,  without 
the  previous  order  of  a  Court  of  Equity  ;  but  the  infant 
when  he  arrives  at  full  age,  will  be  entitled,  at  his  elec- 
tion, to  take  the  land  or  the  money  with  interest.  And 
if  the  guardian  puts  the  ward's  money  in  trade,  the 
ward  will  be  equally  entitled  to  elect  to  take  the  profits 
of  the  trade,  or  the  principal  with  compound  interest, 
to  meet  those  profits  when  the  guardian  will  not  dis* 
0  close  them."    And  it  is  added,  in  a  note  upon  the  same 

page,  that  it  was  intimated  in  2nd  Eden,  *'  such  power 
might  be  exercised  without  a  previous  authority;  and 
it  was  allowed  and  sustained  afterwards  by  the  Supreme 
Court  of  Pennsylvania,  in  1st  Ramie,  266,  But  it  is 
an  extremely  perilous  act  in  a  trustee,  and  cannot  be 
recommended." 
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Prom  these  authorities  we  conclude  that  the  doctrine         Moohr 
is,  that  the  exercise  of  such   power   is   always  at  the     Moorb,  Ac. 
hazard  of  the  guardian,  being  subject  to  the  approval  ' 

or  disapproval  of  the  ward,  when  he  shall  arrive  at 
age.  And  that  the  ward,  when  of  age,  has  the  right 
either  to  affirm  or  disaffirm. 

In  this  case,  Martha  Moore  having  received  the  nc-  a  guardian  hat. 

.    ,       ,  .  /v  i_  ^  X  i"8  sold  the  land 

groes  mto  her  possession  after  she  was  twenty-one  of  his  waid  and 
years  of  age,  and  they  having  been  used  and  enjoyed  ^if  ^Ihc^'pro". 
by  her,  and  by  her  and  her  husband  durinc:  her  life,  and  ^eeds,  and  ihe 

J  ^  '/  o  '  ward  on  arriving 

never  having  expressed  any  dissent  to  the  change  of  full  age  hav- 
which  her  property  had  undergone,  amount,  in  our  receded  The  nc. 
opinion,  to  an  affirmance  of  the  change,  and  to  an  fs°fon- **  "adi 
election  to  take  the  negroes  Instead  of  the  land.    It  that  such  acts 

,         i«  .         I      r^i.  ^  amounled    to    a 

was  not  erroneous,  therefore,  m  the  Circuit  Court  to  ratification  of 
decree  the  title  of  the  heirs  of  Joseph  to  be  quieted.        guaidilm  °     in 

We  have  Seen  that,  in  the  purchase  of  the  negroes  cha?fcter  of  the 
which  were  bought  with  the  proceeds  of  the  interest  of  property     from 
Jane  McClanahan  and  Martha  Moore  in   this  land, 
George  and  Peter  Moore  attempted  to  secure  the  ne-        a  cestui  que 
groes  to  themselves,  in  the  event  the  said  Martha  should  {.j;^^^  is^conver* 
die  without  heirs  of  her  body.    This   they  could  not  '«^    »°to  ^thcy 
do.    The  proceeds  belonged  to  Jane  McClanahan  for  hold  the  same 
life,  remainder  to  the  said  Martha  absolutely — the  pro-  pTo^Jfeny-V'^ia 
ceeds  were  theirs^  and  the  law  would  hold  George  and  gameVighu  asU* 
Peter  Moore  to  have  acted  as  trustees,  and  to  have  ac-  no  diange  had 
quired  the  negroes  wholly  for  the  said  Jane  and  Mar-      «*P  '^•« 
tha.    The  said  Martha,  being  entitled^  therefore,  after 
the  death  of  said  Jane,  to  said  negroes  absolutely,  the 
same  Interest,  upon  her  intermarriage  with  Noah  S. 
Moore,  was  vested  in  him. 

It  remains  that  we  consider  whether  the  complain-  4 

ants  were  entitled  to  a  decree  for  a  portion  of  the 
land  conveyed  by  George  Moore  to  Noah  S.  Moore,  and 
his  wife,  the  said  Martha,  jointly,  after  their  intermar- 

nage.  iabing    the    ju9 

This  is  the  tract  of  land  which  wa«  purchased  by  SSftroij'towa 
George  Moore,  whilst  he  was  the  guardian  of  the  said  ^^JIJ^JJ**^ 
Martha,  at  her  instance,  and  for  har.    It  was  paid  for  vift. 
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MoooB        chiefly  by  the  means  of  Martha,  but,  partly,  with    the 

Moore,  &c.     means  of  George  Moore.     He  says  that   he  conveyed 

.  the  laud  to  Noah  S.  Moore  and  the  said  Martlia  joint- 

ly,  because  he  believed  the  conveyance  to  her  could  be 

made  in  no  other  way.    Noah  S.  Moore  charges  that 

the  reason  assigned  by  George  Moore  for  making   the 

conveyance  to  himself  and  wife,  jointly,  is  not  the  true 

one,  but  that  he  made  it  in  that  way  at   ''  the  earnestly 

expressed  wishes  and  desires  of  the  said  Martha,"  and 

because  he  had  undertaken  to  pay  that  portion  of  the 

purchase  money  which  had  been  advanced  by  the  said 

George  Moore  out  of  his  own  means.  . 

There  is  no  proof  in  regard  to  Martha's  wishes  and 

Und  wan  pur.  d^s^'^cs  to  have  this  land  jointly  conveyed  to  herself  and 

chased  by    the  husband ;  and,  if  there  were,  i*  would  not  avail   any- 

thT funds  of  hij  thing.    True,  we  might,  and  do  feel,  a  desire  that  her 

t^yed  '"to  *^i!?e  wishes,  if  she  expressed  any,  in   reference  to  her  hus- 

ward    »nd   her  baoJ  could  be  complied  with,  but,  unless  the  law  will 

nusband. — n  ela  '  »  i_.   i 

that  upon    the  rrive  him  this  land,  any  feeling  which  we  mi^ht  have, 

dealh     of     the   °  ^  ,  ^-c  j 

wife Uie  husband  cannot  be  gratified. 

t^  {he  'SwnVr'l      Noah  S.  Moore,  being  a  joint  grantee  with  bis  wife. 

■hip  of  the  land,  ^^j^  being,  as  he  says,  seized  of  the  entirety  during  their 
joint  lives,  claims  the  whole  of  this  land  by  survivorship. 
Had  they  been  jointly  entitkdf  he  would,  as  survivior, 
have  a  right  to  the  land — the  statute  of  this  State  abol- 
ishing the  jus  accrescendi  between  joint  tenants,  not 
applying  to  estates  granted  jointly  to  husband  and 
wife.  But  we  are  of  opinion  they  were  not  jointly 
entitled  to  the  Jand.  Before  George  Moore  made  the 
conveyance  to  Noah  S.  and  wife,  she  was  the  equita- 
ble owner  of  the  land  ;  as  much  the  equitable  owner, 

^  as  she  would  have  been  the  legal  owner,  had  the  con- 

veyance, before  that  time,  been  made  to  her  alone.  It 
is  clear  that,  in  that  state  of  case,  she  could  have  made 
no  contract  or  co-tenancy  with  her  husband,  or  with 
George  Moore,  by  which  lo  divest  herself  of  her  title ; 
and,  it  is  equally  clear  to  our  minds,  that  no  wish,  or 
desiret  which  she  might  have  expressed  to  George 
Moore»or  her  husband,  or  to  both,  and  thereby  procur* 


Digitized  by 


Google 


WINTER  TERM,  1851/  6« 


ing  a  joint  conveyance  to  herself  and  husband,  would        Moon 
enable  her  to  invest  her  husband  with  a  joint  interest      Mookb,  &c. 
in  the  land. 

The  general  principle  of  the  law  is,  that  a  wife  can- 
not so  contract  as  to  bind  herself;  her>  contracts,  are 
void.  She  is  presumed,  in  most  cases,  and  the  case  un- 
der consideration  comes  not  within  any  exception  to 
the  rule,  to  act  under  the  power  of  the  husband,  and 
by  his  coercion.  And  if  she  cannot  make  a  contract 
which  would  bind  her,  it  is  evident  she  cannot  be  bound 
by  an  act  done  merely  by  request — a  fortiori  she  can* 
not  be  bound  where  it  was  done,  as  in  this  case,  as  far 
as  the  proof  shows,  without  even  a  request.  If  she 
was  not  bound  neither  are  her  heirs. 

It  is  laid  down  in  Story^s  Equity^  page  617,  that  "a       j^/g^^  covirt 
married  woman  is  disabled  from  makins:  any  contract  «*»    ^^^^   «* 

1  t   .  .1  1.1.  li.  contract   m  re- 

respecting  her  real  property,  either  to  bmd  herself,  or  «pect  to  her  real 

to  bind  her  heirs:  and  that  this  disability  can  be  over-  tucky"eiihc?*io 

come  only  by  adopting  the  precise  means  allowed  by  bl"  heir8*"*T  ^^ 

law  to  dispose  of  her  real  estate  ;  as  in  England  by  a  by  adopting  tho 

fine,  and  in  America  by  a  solemn  conveyance."  So  far,  pointed  out*"? 

therefore,  as  Noah  S.  Moore  was  the  recipient  of  the  me^bMo!eM 

mere  legal  title  to  this  land,  he  held  the  same  in  trust  ^^^^ 

for  his  wife,  and  now  holds  the  same  in  trust  for  her 

heirs. 

The  Circuit  Court  decreed  the  tract  of  land  conveyed 
by  George  Moore  to  Noah  S.  Moore  and  wife,  to  the 
heirs  of  Martha  Moore ;  and  decreed  said  heirs  to  pay  / 

said  George  the  sum  of  $503.09,  besides  interest,  being 
the  amount  which  said  George  had  advanced  out  of 
bis  own  money  in  the  purchase  of  said  land ;  and  di- 
rected Noah  S.  Moore  to  surrender  possession  thereof 
to  said  heirs,  and  to  convey  to  them  all  his  right  and 
title  thereto,  and  in  default  thereof  appointed  a  com- 
missioner  to  convey ;  and  decreed  against  him  the  sum 
of  $390  for  the  rents  of  said  land. 

That  Court  was  of  opinion,  and  so  decreed,  that  the 
tract  devised  by  John   Moore,  deceased,  to  Martha 
Moore,  and  in  default  of  her  issue,  to  his  full  brothers 
Vol.  XII.  84 
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UeoMM        ^ni  sisXtiBf  belonged  to  said  brothers  and  sisters :  that 
MooEB^acc.     the  heirs  oi  Joseph   Smith  were  entitled  to  the   land 
'  which  had  been  conveyed  to  their  father,  Joseph,  and 

ordered  their  title  to  be  quieted;  and  that  Noah  S. 
Moore  was  entitled  to  the  slaves  which  had  been  pur- 
chased with  the  proceeds  of  the  sale  of  this  land  t« 
Sn)ith. 

In  addition  to  the  errors  assigned  by  the  appellant 

and  already  disposed  of,  he  coniplains  that  the  Court 

'  erred  to  his  prejudice  in  decreeing  against  him  said  sum 

of  $390  for  rents,  and  in  dismissing  his  cross  bill  against 

William  S.  Moore,  &c. 

We  perceive  no  error  in  this  part  of  the  decree.  If,  as 
we  have  decided,  he  is  not  entitled  to  the  land,  it  re* 
suits  necessarily,  that  he  is  responsible  for  rents  to  the 
true  owners  ;  and  in  regard  to  his  cross  bill,  it  is  equally 
clear  to  our  minds  that  the  Court  committed  no  error 
in  dismissing  it,  as  it  was  done  without  prejudice.  As 
administrator  of  his  wife,  he  seeks  a  fund  which  he 
alleges  to  be  in  the  hands  of  the  defendants  derived 
from  the  estate  of  Peter  Moore,  Sr.,  deceased.  That 
estate  has  no  connection  wiln  this  controversy,  and  it 
is  inappropriate  and  improper  to  adjust  it  in  this  suit, 
sufficiently  burthened  already  with  questions  of  its  own, 

Peter  Moore  assigns  for  error,  that  the  Circuit  Court 
improperly  decreed  the  heii'sof  Martha  Moore  to  pay  him 
the  sum  which  he  advanced  tow^ard  the  land  conveyed  to 
her  and  her  husband,  instead  of  decreeing  that  amount 
to  bo  paid  by  Noah  S.  Moore.  We  do  not  perceive 
why  ?ie  should  complain  of  this  part  of  the  decree ;  if 
he  gets  his  money,  it  ought  to  be  immaterial  to  him 
from  what  source  it  comes,  unless  he  may  look  upon 
himself  as  included  in  this  decree,  as  one  of  the  payors, 
and  bound  by  its  terms  to  pay  a  portion  of  it  to  himself. 
The  decree  does,  interm^^  include  himself  as  one  of  the 
payors,  he  being  one  of  the  heirs  of  Martha  Moore, 
but  we  understand  the  decree  to  mean,  that  the  other 
heirs  are  to  pay  hiin  said  sum.  This  sum  is  a  charge 
upon  the  land  for  which  he  would  have  a  lein  upon  it. 
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but  he  does  not  complain  because  the  decree  is  per-         Moofi 
sonal,  and  not  in  rem^  but  because  the  heirs  are  directed      Moobi»  &o. 
to  pay  it,  instead  of  Noah  S.  Moore.     It  is  true  that  — — — • 
Noah  JS.  Moore  promised  to  pay  him  this  money,  but 
this  promise  was  ma:le,  as  we  understand  it,  in  consid- 
tion  of  the  land,  and   that  consideration  has  wholly 
failed,  and  he  is  exonerated  thereby  fiom  any  responsi- 
bility. 

The  complainants,  in  their  bill,  prayed  to  have  their 
portion  of  ths  land  allotted  to  them,  which  was  not 
done  by  the  decree,  but  no  complaint  is  made  on  this 
score. 

The  decree  of  the  Circuit  Court,  being  in  accordance 
with  the  foregoing  views,  is  affirmed. 

Noah  S.  Moore  was  directed  to  convey  to  the  heir» 
of  Martha  Moore,  the  land  which  he  was  decreed  to 
surrender  to  them;  and  a  conveyance  not  having  been 
made,  the  Court,  upon  the  return  of  the  cause,  should 
have  this  conveyance  made  by  him,  or  by  a  commiss- 
ioner, to  said  heirs. 

Davis  for  plaintiff;  RobitLson  4*  Johnson^  Smith  and 
Victor  for  defendants. 
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ACCEPTANCES. 

See  BUU  of  Exchange, 

ACTION  ON  THE  CASE. 

See  JMdliciota  Suits. 

ADMINISTRATION. 

1.  One  oreditoT  of  a  decedent  who  suirgeets  a  debt  due  to  the  estate  and  claims 
the  exclusive  benefit  thereof  to  be  decreed  to  him,  cannot,  in  a  case  of  aet^ 
tiement  of  the  estate,  under  the  act  of  1839,  have  any  greater  benefit  there* 
from  than  his  i^ro  rota  share.    Martin  ts  Martin,  310. 

t2.  Under  a  proceeding  under  the  statute  of  1839,  for  settling  an  estate,  one 
creditor  suggested  a  debt  due  to  the  estate,  in  his  answer  setting  up  his  de* 
mand,  and  claimed  that  the  whole  be  applied  to  the  payment  of  hisdemand-* 
held  that  he  had  a  right  to  his  pro  rata  distributive  share  only.  Jenkiiu 
vs  Edgna,  241. 

8.  A  wife,  by  anti-nuptial  contract,  reserved  her  property,  real  and  personal,  with 
the  issues  and  profits  thereof  to  her  separate  use,  to  be  at  her  own  disposal 
by  sale  or  will;  she  died  without  rasklng  any  disposition  thereof— held  that  the 
husband  hsd the  light  of  administration.  {Wma.  on  Exors.,  244.  Jbllars  x^g^ 
of  Exora,  84-*5.  11,  B,  Monroe,  138.  Stat,  Law,  661.)  &irt  &  Bvan$r% 
Soward,  392. 

See  Sherijf 

ADVERSE  POSSESSION. 

1.  Vhere  a  son  enters  upon  land  of  his  father  by  his  consent,  looking  to  the  father 
for  the  title,  the  possession  is  not  adverse.    WelU  ts  Bead,  170. 

%  If  an  only  son  enters  upon  land  having  his  father's  bond  for  title,  and  the  title 
descend  upon  the  son,  the  equitable  title  merges  in  the  legal,  {Parton  en 
real  prpp.,  426.  S,  Vey.,  /r.,829  :  ii.  12a  6|  Mad.,  118.)  Soof  an  Citato 
at  will  under  like  circumstances.    Jbid,  171. 
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ALIMONY. 

1.  A  bin  for  alimony  should  state  the  complainant  to  be  the  lawful  mife  of  tbo 
defendant;  not  merely  that  she  lived  with  him  as  his  lawful  wife.  McDonald 
T8  Fleming,  etc.,  287. 

2.  A  woman  who  lived  with  a  man  as  a  concubine  advanced  to  him  monej^ 
which  he  paid  for  the  lots  which  they  occupied  :  held  that  she  was  cntiU^dto 
a  lien  upon  the  lots  to  the  extent  of  the  sum  paid  of  the  price.    Ibid, 

APPEALS  AND  WRITS  OF  ERROR, 

1.  Cannot  be  prosecuted  to  the  Court  of  Appeals  from  judgments  of  the  Countf 
Court  fl^r/ni/ig  or  reversins  judjjmcnts  of  Justices  of  the  Peace  (I,  Slatut€ 
law,  133,)  yet  they  may  be  prosecuted  from  j».dgment«  dismissing  appeals 
from  such  judgments  ^10  B.  Monroe,  196,  292.)  Miller  vs.  Yocum,  422. 

3.  An  order  of  the  County  Court  confirming  the  report  of  commissioners  of  the 
settlement  of  the  accounts  of  exec'itor:j  and  administrators  is  not  such  a  final 
decree  or  judgment  as  authorizes  a  writ  of  error  to  be  prosecuted  therefrom  to  the 
Court  of  appeals.  (Judge  Ilise  dissenting.)  Scott's  heirs  vs  Kennedy's  estc- 
utor,  515. 

APPEALS  FROM  JUSTICES. 

1.  A  plaintiff  suing  before  a  justice,  and  claiming  more  than  25  shillings  and  leas 
than  £5,  and  obtaining  judgment  for  less  than  25  bhiJlings,  has  the  right  of 
appeal  to  the  County  Court:  (2  SiaL  late,  887,  889.)  Mills  va  Conchman^ 
(4  J.  J.  Marshall,  242.)  Vance  va  Coi,  (2  Dana,  152.)  Miller  vs  Yoeum 
422-3. 

APPEAL  BONDS. 

1.  In  cases  of  appeal  or  writ  of  cnor  from  decrees  foreclosing  mortgages  upon 
lands,  the  appeal  bond  doss  not  and  is  not  intended  to  secure  the  debt  for  which 
tholand  is  subject:  (5  Litt,  365.)  So  in  cose  where  personal  property  has  been 
attached  and  sold,  and  the  funds  in  the  hands  of  the  Court:  Worth,  ifc,  et 
Smith,  (6  B.  Monroe,  604.  Though  it  might  be  different  where  the  propextf 
was  not  sold  but  in  the  hands  of  defendant — argu. 

%  But  where  there  is  a  personal  deeree,  and  it  is  suspended  by  writ  of  cnor  to  the 
Supreme  Court,  the  surety  in  the  bond  is  liable  for  the  whole  amount  of  the 
decree  upon  its  affirmance,  though  a  steam  boat  may  have  been  attached 
which  might  also  be  liable  for  the  amount  of  the  decree.  The  proceediof 
being  first  in  rem  and  in  personam  but  lastly  in  personam,  aa  the  boat  wae  not 
delivered  by  defendant*:  Qrahamvs  Swigert,b29, 

ATTACHMENTS. 

1.  Where  attachments  issue  to  recover  the  amount  of  notes,  the  Conit  may  tern- 
der  judgment  without  the  intervention  of  a  jury,  but  where  the  demand 
arises  upon  agreement  and  the  amount  of  the  recovery  ia  noloettainly  eioar- 
tained  a  jury  must  ascertain  the  damages.  Weathers  va  Mudd,  112. 

9.  Where  property  attached  has  been  replevied,  an  oider  of  sale  ia  not  piopec: 
Weaihsnv%Mudd,nZ. 
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ATTACHMENTS— CONTINUED. 

3.  The  statute  directing  pcTFonal  property  other  thnn  slates  tobfe  first  levied  upon 
by  attachment  is  directory  only,  to  the  officer,  and  does  not  render  invalid  a 
levy  upon  slaves,  though  there  be  personal  Cblate.  Wjiihers  va  Mudd, 
114. 

ATTACHMENTS  IN  CHANCERY. 

1.  The  statute  of  1828  l2  Siat,  law,  1441,)  authorizes  a  ?ti rely  where  his  princi- 
pal is  about  to  remove  his  property  out  of  the  Commonwralih  to  attach  it— 
not  where  the  removal  is  out  of  the  connty  only.  Rice  vs  Downing,  6ic,  ^5. 

2.  A  surety  is  not  a  creditor  within  the  meaning  of  the  act  of  1838,  (3  Stat,  law, 
116,)  and  therefore  has  no  riijht  to  Mieont  an  allnchmcnt  in  chancery  on  the 
ground  that  his  principal  is  about  to  make  a  fraudulent  di^pofeition  of  hi* 
property:  /6.,  45. 

3.  The  act  of  1748  gives  no  remedy  to  a  surety  for  rent  cither  at  law  or  in  chan- 
cery to  attach  the  proi>eriy  of  the  tenant  for  the  rent,  on  the  ground  that  the 
tenant  is  alwit  to  remove  his  property  out  of  tli©  county,  though  the  landlord 
may  have  such  remedy.   lb. 

See  Equity  Jurisdiction. 

ASSIGNMENTS. 

1.  A  supercedeas  bond  is  not  assignable  so  as  to  authorize  a  suit  in  the  name  of 
the  assignee,  (nor  is  a  reple\y  bond:  6  J,  J.  Marshall,  69.)  YunteB  t# 
Smith,  395. 

ASSUMPSIT. 

1.  A  misjoinder  of  plaintiffs  in  assumpsit  is  fatal  to  the  action.  BrenVa  eiecuton 
V3  Tivelmtgh,  88. 

2.  The  modern  doctrine  allows  defendants  in  actions  of  assumpsit  to  limit  or  re^ 
duce  a  recovery  on  the  ground  of  a  breach  of  warranty,  or  n  false  and  fraudu-' 
lent  representation  in  the  same  contract:  (See  Blake  vs  Ctiher,  (6  B.  Monroe, 
62S.)  A  physician  called  to  visit  a  patient  for  fever,  communicated  to  hJm 
eraali  pox  ;  it  was  competent  to  show  this  fact  in  mitigation  of  the  recovery, 
and  that  for  any  demand  in  curing  small  pox  or  attention  made  necessary  by 
that  disease,  there  was  no  right  to  any  recovery.    Piper  vs  Menifee,  4C9. 

See  Bents, 

AWARDS. 

I.  A  wa  rds  not  made  within  the  terms  of  the  submission  are  not  binding.  Mc  Cawly 
vs  Brown,  133. 

BAR  BY  FORMER  RECOVERY. 

Sec  Former  Adjvdication, 

BILLS  OP  DISCOVERY, 

1.  A  bill  filed  to  obtain  a  discovery  of  matter  set  up  in  a  plea,  filed  when  the 
plea  is  filed,  should  be  allowed  if  the  matter  aought  to  be  disclosed  be  material, 
and  rest  alone  in  the  knowledge  of  the  defendant    Bohcnnan  ts  ComU,  670, 
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BILLS  OF  EXCEPTIONS, 

1.  When  spread  upon  the  order  booli  of  the  Court,  are  entitled  to  full  credit, 
{Hardin,  166.)  Tlic  signature  and  seal  of  the  Judge  mnM  appear  to  t very 
bill  of  exceptions  not  spread  upon  the  record.    AUattp,  vs  Hassttt,  129. 

2.  Though  the  record  state  that  a  bill  of  exceptions  was  signed  and  sealed  by  the 
judge,  and  made  part  of  the  record  ;  yet  if  ihe  signature  and  seal  of  the  judge 
be  not  in  fact  placed  to  the  paper,  it  cannot  be  regarded  as  a  bill  of  excepu 
lions,  and  pan  of  the  record.    Ibid,  130. 

BILLS  OF  EXCHANGE. 

1.  A  written  accepUnce  made  on  the  back  of  an  order  in  these  words,  "  I  will 
see  the  within  paid  eventually"  is  a  valid  binding  acceptance  to  pay  forth* 
with,  and  an  action  lies  for  failing  to  pay.    Brannon  vs  Henderson,  62. 

2.  The  replevy  of  a  judgment  against  the  acceptor  of  a  bill  is  no  extinguish- 
ment of  the  bill,  or  the  right  to  proceed  vs  the  indorsers.  Bohannon  vs  Combt,  679. 

BILLS  QUIA  TIMET. 

See  Corporations,  9. 

BILLS  OF  REVIEW. 

1.  Though  a  bill  be  not  called  a  bill  of  review,  yet  if  it  describe  the  case  fully 
and  rely  upon  important  facts  discovered  since  the  decree,  and  show  that 
there  was  no  negligence  in  not  discovering  them  before  the  tiial  of  the  suit,  and 
that  the  discovered  facts  will  probably  produce  a  different  result ;  and  ilbe 
sought  to  correct  the  former  decree,  and  it  has  been  treated  by  an  mferioi 
Court  as  a  bill  of  review,  it  bhould  be  so  treated  m  the  Court  of  Appeals^ 
though  the  firnt  record  be  not  expressly  made  part  of  it.  Bayse  vs  Beard* 9 
executors,  685. 

2.  If  the  object  of  a  bill  be  to  enjoin  a  decree  in  whole  or  in  part,  or  for  re- 
funding of  money  paid  under  a  decree,  it  is,  in  eHect,  a  bill  in  the  nature 
of  a  bill  of  review,  though  it  may  not  in  terms  pray  for  a  review.  Bayse  ve 
Beard's  executors,  688-' 9. 

8.  The  chancellor  will  not  entertain  a  bill  of  review  to  litigate  matters  which 
might  and  should  have  been  discovered  and  litigated  on  the  first  trial;  and 
when  the  point  involved  has  been  decided  by  the  Circuit  Court  and  affirmed 
by  the  Court  of  Appeals.     Bayse  \&  Beard's  executors,  589. 

4.  If  upon  the  hearing  of  a  bill  of  review,  it  clearly  appear  that  the  complain 
ant  in  the  first  suit  had  obtained  a  decree  for  a  greater  sum  than  he  was  enti- 
tled to,  and  the  facts  showing  that  a  decree  to  that  extent  should  not  haviB 
been  rendered  rested  in  the  knowledge  of  the  complainant,  and  not  of  the 
defendant,  the  chancellor  should  perpetually  enjoin  the  decree  for  no  much 
as  was  unjustly  decreed  to  complainant,  i^.  693. 

BONDS. 

See  Appeal  Bond, 
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BOUNDARY. 

1.  When  cjuclmciit  i.s  brought  to  recover  the  possession  of  land  described  aa  all, 
the  unsold  land  of  a  particular  tract,  it  iij  incumbent  on  the  plaintilT  toshow 
what  had  previously  been  sold,  to  show  what  land  was  conveyed.  {LitL 
Sec  case^  81.     3,  A.  A*.  Marshall,  20.)     Weathers  vs  Payne,  346. 

BY-LAWS. 

1.  A  power  vested  by  the  legislalnre  in  cities  and  towns  to  make  by-laws  and 
ordinances  for  their  government  and  the  regulation  of  their  own  police  cannot 
be  considered  as  a  imparting,  by  implication,  a  power  to  repeal  the  laws  of 
the  Stale,  or  supercede  them  by  any  of  its  by-laws  or  ordinances :  March  va 
Commonwealth,  29. 

CASE. 

1.  One  who  employs  the  slave  of  another  in  a  hazardous  business,  without  tho 
consent  of  the  owner,  is  liable  for  any  loss  that  may  arise,  though  it  may  bo 
the  result  of  want  of  skill  in  the  slave  in  the  performance  of  the  act  that  pxo. 
duced  the  injury.    King  vs  Shanks,  415. 

2.  From  the  fact  that  a  master  occasionally  permitted  a  slave  to  do  jobs  foi  hia 
own  profit,  it  cannot  be  inferred  that  he  consented  that  he  should  be  cniplojr- 
ed  in  the  hazardous  enterprize  of  swimming  a  horse.  And  the  employment 
of  a  slave  in  such  an  undertaking  was  a  wrongful  act,  rendering  the  peiaoa 
so  employing  him  liable  for  any  loss  which  might  be  regarded  as  the  natural 
and  proximate  consequence  thereof.  lb.,  412. 

3.  One  who  employs  a  slave  to  perform  a  service  without  the  consent  of  the  own- 
er, is  liable  for  the  loss  of  the  slave  even  without  wilful  misconduct  or  culpable 
negligence:  (2  Richardson*^  8,  C,  Rep.,  455.  2  Bay,  464,)  where  the  slav^ 
waa  induced  to  ride  a  race  in  which  be  was  killed:  See  also  (2  Sichard$on'9 
8.  C,  Rep,,  613.     ShoberVs  Law  Rep.,  8.  C.  625.)     lb,  416. 

CESTUI  QUE  TRUST. 

A  cestui  que  trust  may  claim  and  hold  the  same  interest  in  property  acquired  by  a  * 
trust  fund  as  he  held  in  the  trust  fund:  Moore  vs  Moore,  ifc,  663. 

CHAMPERTY. 

1.  A  conveyance  made  when  there  is  an  adverse  possession  in  compliance  with  a 

contract  of  sale  made  when  there  was  no  adverse  possession,  is  not  within  th« 

champerty  law.  8imona  va  Qouge,  164. 
3.  Land  for  which  there  is  a  judgment  in  ejectment,  may  be  sold  and  conveyed 

without  violating  the  law  against  champerty.  {Chiles  va  Jones,  2  Dana,  26.) 

BaUerton  va  Chiles,  354. 

CITY  OF  LEXINGTON. 

1.  The  city  authorities  of  Lexington  have  the  same  power  to  auppreaa  nuiaaneii 

as  the  Circuit  Court  had  before  the  change  of  jurisdiction  to  the  City  Courts 
unless  the  city  ordinance  chango  the  punishment  Wilson  va  Common- 
vrealth,  4. 

2.  No  prosecutor  necessary  to  an  indictment  in  the  City  Court  of  Lexington  for 
a  nuisance.  lb.,  5. 
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.CITY  ORDINANCES. 

1.  The  courts  of  general  jurbdiction  will  not  ex  oficio  lake  notice  of  the  bye-la  Vg  * 
and  ordinances  of  courts  of  limited  juri^diction  wi.cn  rcvit^ing  their  judgmcnls, 
unicas  for  the  purposes  of  justice  they  must  ncce;>barily  do  so.  (1  Chitty'apltad' 
ingSt  262.)     March  vs  Commonwealth,  28. 

See  City  of  Lexington,  2. 

CLERKS. 

1.  By  the  act  of  1810,  (1  Stat.  Lav>,  892,)  clerks  may  be  fined  for  charging  and 
collecting  illegal  fees.   Oatts  ta  Jones,  51. 

COMMISSION  AND  FORWARDING  MERCHANTS. 

See  Presumptions,  1. 
See  Limitation,  X. 

COMMON  CARRIERS. 

1.  Common  carriers  cannot  avoid  responsibility  for  their  gross  nrglipence  or  that 
of  their  servants  and  agents  by  any  special  agreement:  {Story  on  Baih  enU, 
336.)  Though  the  bill  of  lading  givfn  by  steam  boats  as  common  carri<i» 
may  express  the  terms  of  responsibility,  yet  the  expression  t*jat  ihiy  are  ret  tc> 
be  liable  for  brc&kagc,'  will  not  exempt  them  from  liability,  vbere  there  faa» 
been  gross  negligence.  Reno,  ^c,  vs  Hogan,  63. 

COMPROMISEa 

i.  A  jadgment  entered  upon  a  compromise  may  be  enjoined  by  the  chancellor,  it 
Uktte  be  fraud  accident,  ormistake,  in  obtainiDg  tbe  compioiLiae:  Eukti  r^ 
Hart,  427. 

CONSIDERATION. 

1.  A  promise  by  a  plaintiff  in  an  execution  lothe  defendant  that  he  may  redrm 
property  upon  payment  of  the  debt  for  which  it  was  sold  without  any  other  con- 
sideration than  that  of  kindness  to  the  defendant,  if  not  known  lo  ihe  Ituldins, 
and  has  no  influence  upon  the  sale  of  the  property,  is  not  such  a  piomioe  aa 
the  chancellor  can  enforce.  Blackburn  vs  Collins,  20. 

2.  If  such  promise  be  binding,  should  not  its  cnloiccmentbe  demanded  by  vixi 
within  5  years?     (^uere.    Ibid  23. 

8.  "The  consideration  of  a  contract  is  the  material  cause  of  the  contract,  without 
which,  it  will  not  be  eCfectual  or  binding."  *'It  is  the  ifaton  ^hirh  movca 
the  contracting  party  to  enter  ibtotbe  contract."  if  it  fail  entirely  the  chan- 
cellor may  relieve.  (10  B.  Monroe,  40.)     Sireshley  vs  Pouell,  IfO. 

4.  If  a  contract  be  for  a  sale  of  personal  property  to  be  delivered,  end  the  clliga. 
tion  todeiiver  fotthwith,  and  there  be  no  delivery,  there  is  a  failure  of  conaide-. 
ration.    Ih.  181. 

5.  A  promise  made  without  consideration  is  not  binding.  Proctor  vs  Keith,  263. 

6.  No  action  c  m  1  e  maintained  for  services  rendered  in  the  character  of  concu. 
bine.  It  is  against  the  t)ol icy  of  the  law  to  encourage  such  cunduct^ar^u: 
McDynald  vs  Fuming,  ^^c,  286. 
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CONTRACTS. 

1.  The  contracts  of  persons  of  weak  intellect,  and  thereby  rendered  liable  to  im- 
position, will  not  be  enforced  by  ihe  chancellor,  if  the  facts  jus'ifylhe  conclu 
sion  that  the  party  has  been  imposed  upon,  circumvented  or  overcome  by  the 
cunning  or  undue  influence  of  the  olhei  party.  Wilson  va  Oldham,  69. 

2.  The  chancellor  set  aside  a  contract  for  the  sale  of  a  tract  of  land  at  about 
half  its  value,  made  by  an  old  ignorant  man,  with  a  shrewd  and  artful  man 
having  great  influence  over  the  vendor.  Jbid,  60. 

3.  A  plea  to  an  action  of  covenant  for  failing  to  deliver  property  at  a  particular 
time  and  place,  must  aver,  and  the  proof  jihow,lhatthe  obligor,  by  himself,  or 
assent  was  at  the  place  on  the  day  fixed  for  payment,  and  there  remained  to 
the  uttermost  convenient  hour  of  the  day,  ready  to  deliver  ;  and  that  th* 
obligee  was  not  there,  or  refused  to  accept.  (1,  Biib,  426.  2,  lb.,  269.  4,  Ib,p 
67.)     Cole  vs  Hollitter  ^  Ross,  86. 

CONVEYANCES, 

1.  A  deed  purporting  lo  convey  more  land  than  the  grantor  had  the  right  to  con* 
"-  vey,  may  be  effectual  to  pass  all  be  had  the  right  to  convey.    Armiiags  Vj 

WiekUfe,  498. 

CORPORATIONS, 

1.  In  England  could  only  be  dissolved  by  surrender  of  their  charters  lo  the  King 
and  his  acceptance.  In  Kentucky,  should  it  not  be  by  surrender  to  the  legis- 
lature,  or  repeal  ? 

A  corporniion  cannot,  by  its  own  act,  dissolve  itself,  and  there^jy  avoid  any 
responsibility  incurred  before  such  attempted  dissolution.  Portland  D.  D.  ^ 
T.  Co.  vs   Trvstees  of  Portland,  79. 

2.  The  kgia'atnre  had  a  right  to  repeal  the  amendment  to  the  charter  of  the 
Covington  and  Lexingion  Railroad  Company,  by  which  the  citizens  of  Kcu- 
Irn  county  had  the  privilege  given  lo  them  of  voting  a  tax  for  the  construc- 
tion of  said  road,  provided  no  act  had  been  done  by  which  a  vested  right 
had  been  acquired.  Covington  ^  Lexington  B.  R.  Co.,  vs  Kenton  Co.,  Court, 
160. 

8.  Though  a  vote  had  been  tnlccn,  and  thereby  the  County  Court  had  acquired 
the  power  to  siibscribfratock  in  the  road  to  some  amount,  but  had  not  sub- 
scribed the  stock 'to  any  amount,  yet  the  Legislature  had  power  to  repeal  the 
law,  which  biispended  or  destroyed  the  power  to  make  the  subsciiption  there- 
after. Covingfon  ^  Lexingion  R.  R.  Co.  vs  Kenton  Co.  Court,  160. 

4.  Citizens  of  other  States  exercising  corporate  powers  in  Kentucky,  jfrante^ 
by  other  States,  are  liable  to  taxation  in  Kentucky.  Commonwealth  vs  Wlton^ 

218. 

5.  The  rights  secured  by  the  Constitution  of  the  United  States  to  citizens  of  the 
several  States,  relate  to  those  fundamental  rights  which  belong  to  the  citizens 
of  all  free  govornmenU  under  their  own  conatitutiona.  (4,  Waahingtcn's  C. 
C.  Bcpa.,  380)    lb. 

6.  It  was  not  the  purpose  of  the  Federal  Constitution  to  give  to  the  States  the 
*  light  of  making  laws  or  conferring  privileges  to  corporations  to  have  force 

without  the  States  where  created  without  consent.    (8,  Dana,  112.    i,  B. 
Umroi,  90.)    Bf. 
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CORPORATIONS— coNTiNUBD. 

7.  Corporations  are  not  lo  be  regarded  as  cilizcnfs.    Bank  V.  S.  vs  Dscavz,  (5, 

Cranch,  84,)  except  for  the  assertion  of  rights  lawfully  acquired,   and  &ucin*r 
in  the  Federal  Court  {Louisville  R.  R.  Co,  vs  Liison.  2.  IJowardf  497.  Jb.  C27.^ 

8.  The  legislature  have  the  constilutional  power  to  tax  corpora  lions  of  sister 
States  exercising  their  corporate  functions  in  Kentucky  though  simiiar  copora* 
rations  chartered  by  Kentucky  are  not  taxed.    Jbid,  228. 

9.  The  city  of  Lexington,  under  a  power  conferred  by  the  Legislature,  hare  the 
same  power  to  levy  a  tax  upon  corporations  of  other  States.    Ibid,  230l 

10.  The  chancellor  has  jurisdiction  by  injunction  to  restrain  corporations  from 
an  abuse  of  their  corporate  powers.    Dudley  vs  Trustees  of  Frank/or f,  614- 
See  By-Laws,  I. 

COUNTY  COURTS. 

1.  The  presiding  judge  of  the  County  Court,  as  judge  of  that  Court,  has  juris- 
diction to  direct  the  administration  of  insolvent  estates  on  the  petition  of  ihe 
administrator,  &c.,  and  to  authorize  the  sale  of  lands  when  necessary  to  pay 
debts.     Oravea  vs  Cook's  ad msiiislrator,  125. 

2.  The  County  Court  judge,  by  the  2d  section  of  the  act  of  1851,  had  the  power 

conferred  on  him  which  the  county  commissioners  had  by  the  act  of  lS49-'50. 
And  bis  jurisdiction  upon  the  subject  of  administrations,  was  co-exlcnsive 
with  the  County  Courts :  and  by  the  IGth  section  of  the  act  aforesaid,  the 
county  judge,  as  judge  of  the  County  Court  has  the  power  confined  of  settling 
estates  of  any  value,  and  ordering  the  sale  of  lands  when  ncce&sary  to  pay 
^         debts :    He  has  a  distinct  jurisdiction  as  justice  of  the  peace.    Rtid,  126. 

9.  A  presumption  should  be  indulged  in  favor  of  a  proceedings  in  the  County 
Court  requiring  a  majority  of  the  justices  to  be  present  when  it  was  done, 
that  such  majority  was  present  GroAamvs  Blunt,  in  bshalfof  Grazes  County 
Court,  244. 

COUNTY  LINES. 

I.  The  creation  of  a  new  county,  the  lines  of  which  divide  a  tract  of  land,  does- 
not  have  the  effect  of  divesting  a  possession  of  any  part  of  a  tract  of  land 
which  may  lie  in  part  in  two  counties.    Simon,  4*c.,  vs  Gouge,  160. 

COURT  OF  APPEALS. 

1.  The  decision  of  the  Court  of  Appeals,  settling  the  legal  questions  involved  in 
the  c^ase  and  directing  a  new  trial,  is  binding  authority  on  the  Circuit  Court 
in  a  subsequent  trial,  and  upon  the  parties.    Sims  vs  Reed  and  vi/e,  63. 

CURTESY. 

1.  The  husband  of  a  wife  who  was  tenant  in  remainder,  has  not,  during  the 
life  of  the  tenant  for  life,  any  such  seizin  as  creates  a  tenancy  by  the  cur- 
tesy, and  if  the  wife  die  during  the  existence  of  the  life  estate,  he  has 
nothing  in  the  land.  {Arch.  Black,,  124.  4.  Kent  Com,,  29.)  Mackey  \» 
Pr0ct§r,  4*,,  4S5-*6. 
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DAMAGES. 

1.  In  assessing  damages  in  assumpsit  in  behalf  of  a  physician  for  his  medical 
services,  th«  fact  that  he,  at  the  time  of  rendering  the  service,  was  attending 
persons  infected  with  email  pox,  and  was  notified  that  if  such  was  the  fact 
that  his  services  would  not  be  required,  said  he  would  notattcndsucb  patients, 
but  did,  in  fact,  attend  them  and  communicate  the  small  pox  to  bis  patient, 
M'as  proper  evidence  to  go  to  the  jury  to  reduce  his  claim  for  seni'ices,  in 
analogy  to  the  doctrine  recognized  in  Culver  vs  Blake,  (6,  B.  Monroe,  628. 
Piper  vs  Menifee,  467. 

DEBT. 

1.  Lies,  when  a  certain  tax  is  imposed,  for  its  recovery,  or  where  a  certain 
penalty  is  imposed  by  statute.  Portland  B.  B.  ^  J.  Co,  vs  'IVuateea  o 
Portland,  80. 

DECREES. 

1.  Neither  a  decree  directing  the  sale  of  land,  nor  a  sale  of  the  land,  nor  a  de. 
oree  determining  the  right  to  land,  and  a  conveyance  to  be  made,  if  no  con- 
veyance be  in  fact  made,  will  have  the  oflfect  to  pass  the  legal  title.  (3, 
Marshall,  220-1.)     FaunUeroi/a  heira  vs  Henderson,  460. 

2.  Decrees  for  conveyances  do  no  thave  the  effect  to  pass  the  legal  title  to  the  es^ 
tate  decreed  to  be  conveyed  Mummy  vs  Johnson,  3,  Marshall,  220.)  Fantle. 
roy*s  heirs  vs  Hznderson,  450. 

3.  A  conveyance  in  obedincce  to  a  decree  for  a  conveyance,  may  be  presumed 
where  there  has  been  a  continued  possession  in  the  person  to  whom  the  con- 
veyance is  directed  to  be  made,  but  not  where  the  possession  continues  with 
the  other  party.    Hid  451. 

DECREES  VOID. 

1.  A  decree  without  service  or  procou,  actual  or  constructive,  is  void.  Madeira'§ 
heira  vs  Hopkins,  600 

DECRETAL  SALES. 

1.  As  a  general  rule,  a  purchase  at  a  decretal  sale  made  by  a  Court  of  compe 
tent  jurisdiction,  is  valid,  unless  the  decree  be  void.  {Bustard  vs  Gates  and 
tot/e,  4.  Bana,  38.  Lampton  vs  Usher's  heirs,  7,  B,  Monroe,  62.  Ben- 
ningfield,  ^c.  vs  Reed,  ifc,  8  lb.  104.)     Harrison  vs  Hord,  472-3. 

2.  A  sale  of  infant's  real  estate  is  not  void  because  the  bond  required  by  the 
atatute  (2,  StaL  Law  808)  should  be  defective  in  form  or  in  substance.  Ibid 

3.  Where  a  sale  of  infant's  real  estate  had  been  decreed  and  made  28  years^all 
the  purchase  money  paid,  and  possession  held  under  the  sale-^held  that 
no  irregularity  would  be  available  in  an  action  of  ejectment  by  the  heir. 
Rid,  474. 

4.  The  light  of  a  purchaser  under  a  decretal  sale  will  not  in  general  be  affected, 
though  the  decree  be  enoneons;  if  it  be  not  void.  Madsira*§  Kdn,  va  H^p^ 
kinB,  602. 
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DEDICATIONS, 

1.  A  (Ifvlicalion  of  ffrounJ  in  Iho  interior  of  a  town  to  public  use,  a«  a  public 
si'iare,  bv  cnnvfyance  to  the  justices  of  the  County  Coujt,  on  comlition  Ihat 
it  be  ii-ed  ns  a  public  jsquarr.  p^issfd  no  title  to  the  justices  of  the  County 
Court  upon  the  removal  of  the  seat  of  justice,  but  a  right  vesta  in  Ihe  trustees 
of  the  town  for  the  benefit  of  the  town  for  public  purposes.  CampUll  Co.^ 
Court  vs  Tuun  0/  Newport,  540. 

DEEDS. 

1.  Il  i*  no  objVrfirn  foa  pherifT's  dred.  or  any  other  deed,  at  this  day, that  i.«4  not 
indentrd.  Tie  prnctice  of  indenting  for  identification  has  become  obsolete  io 
Kentucky    RatcUfe  vs  TrimbU,  34. 

DEEDS  OF  TRUST. 

8ee  Frauds,  2. 

DEPOSITIONS. 

1.  Tt  i^  fl  mnttrr  of  d^c^rf  mn  with  the  Court  to  permit  the  depoMtion  of  a  witness 
tol^e  tflVpn  a  !»ecnnd  time. 

A  den- SI  i  n  vvp«>  t  Mr^^^  bv  th*»  nrrfv  who  def^irrd  i'\  r^frVr  it,  the  wjfnr«»  was 
Closely  examined  to  the  point  in  issue,  di-p'avinur  intelUffrnce.  coolness,  and 
fipK-'>o-Qe«.-«ion  bv  her  iinsw'or?*  :  held  thi»r  the  Court  rVr^^rr' rnTTrrt'v  in  tc- 
fusing  leave  to  retake  the  deposition.     Todd's  heirs  va  Wlcklfffn  V^8. 

DESCENTS. 

1.  Though  the  mother  i««  not  entitled  to  land  de.«crndrd  to  her  children  fmm  their 
flit  her,  yet  she  is  entitled  to  «n  intpreft  in  lauds  w  hich  they  inherit  from  each 
Other  which  descended  from  the  father.  (G  J.  J.  Marshall,  47.)  Se^/ros* 
hens  vs  Tbyhr,  ^c,  404. 

2.  The  n-ovi  i'^n*  of  the  HtaMit^of  17^5  rexarl  onlv  the  kin'lred  of  the  decedent 
di^regftrdinjfthebbodof  hefirsi  pn ■  chaser. p'acingthepfffer»fl/ and  JWtffemcZ 
kindred  upon  the  same  footing.     Wells'  heirs  vs  Hend,  169. 

5.  Where  an  infflnt  die-  po  messed  of  real  estate,  not  derived  from  the  father,  )eav* 
ins  no  mother,  nor  brother,  nor  sifter,  nor  their  descendenla,  the  paternal 
and  maternal  kindred  are  entitled  in  equal  moieties.  (7.  Sec  acta  of  17S0.) 
Vrd,  170. 

4.  The  J»ame  is  the  case  where  the  estate  descends  from  the  grandfather  to  the 
infant.     Wid, 

«.  Thou:?h  the  h  sec.  of  the  act  of  1796,  (SMf.  Ltio,  663.)  does  not  in  express 
terms  declare  that  the  persons  therein  named  shall,  upon  the  exclusion  of  the 
mother,  inherit  an  infant's  estate,  yet  it  is  necessarily  implied  thai  the  breathers 
and  sisters  and  others  named  shaU  inherit  on  the  exclueion  of  the  mother, 
Benf^o's  heirs  vs  Taylor,  404. 

6.  Where  an  infant  having  title  to  real  estate,  derived  from  the  father  dies  with- 
out  iasne,  half  biotheis  and  sisters  by  the  mothers  side  will  inherit  the  esUte 
as  heirs  of  the  infant  KClay  vs  Cou»ins,  1  Mon.  76.)  Cfrigaiy  4^,  fs 
Breckinridge.^lU 
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DEVISES, 

1.  A  devise  of  land  and  slaves  to  one  and  his  heirs  forcTer,  but  if  he  die  withont 
lawful  heirs  before  the  wiie  of  Ihe  Ipstator,  then  to  the  testators  wife  for  life  and 
then  to  others — Held  that  the  devisee  took  a  defeasible  fee  not  a  fee  laii.  (S 
B.  Mon,  618.)     Northcut  vs  W/iip,  &c.,  69. 

8.  Where  a  devise  in  fee  is  made  determinable  upon  some  particular  event,  and 
that  event  occur  during  the  coverture,  no  right  to  dower  or  curtesy  exists 
(Cruize  Dig.  tWe  D)wer,  chapter  3.)  But  where  land  is  given  to  a  ruan  ora 
voman,  and  the  heirs  of  his  or  her  body,  the  surviving  wi/c  is  rntilled  to  dower 
and  the  husband  to  curtef;y  if  issue  has  been  bom  alive.  (8  Cokea  Reps  34.) 
Nolhreut  vs  Whip,  ^-c,  72. 

,  3.  '*I  bequeath  to  C.  S.,  M.  E..  S.  F.  and  the  children  of  R.  F.  Hughes,  when 
they  come  of  age  or  marry  one  tract  of  land  &c.  I  also  bequeath  to  C.  S. 
■when  of  age  a  ne^roe  boy,  also  to  M.  E.  and  S.  F.  Hughes,  when  of  age."  This 
property  in  the  event  of  the  death  of  any  one  or  more  of  said  children  the  sur 
vivori  to  inherit— Held  that  under  these  clauses  of  the  will,  if  either  devisee  die 
before  they  come  of  age  or  marry,  then  the  devise  overtakes  effect,  but  if  the 
event  do  not  occur  before  that  period,  then  the  title  of  the  devise  is  indefeabi' 
ble. 

And  the  devisees  took  an  immediate  interest  and  right  of  possession  upon  the 
death  of  the  testator  defeasible  only  upon  his  or  her  death  before  marriage  or 
Teaching  the  age  of  21.     Hughes  vs  Hughes,  117, 18, 
4.  Tli3  same  rules  of  construction  should  be  applied  in  construing  a  will  as  to 
rei.Ly  and  personalty  where  both  are  embiaccd  in  the  same  clause.    lb,  IIP. 

U.  Slaves  bequeathed  to  be  of  a  particular  description,  when  the  legatee  arrive  :| 
the  age  of  21  years,  should  not  be  set  apart  and  possession  given  until  he  a., 
lives  at  the  age  of  21  years,    lb.  119. 

6.  The  word  "children,"  when  used  in  last  wills  and  testaments  is  not  to  be  con* 
fetrued  tormbrace  grand-chi  drcn  ;  iinhss  there  be  something  in  Ihe  will  rr- 
quiring  such  a  con 4 ruction,  a  ca»e  in  which  they  are  considered  as  em- 
braced Ly  the  term  heir.<.     lb.  121. 

7.  A  devise  lo  one  for  life  and  at  the  drnth  of  tenant  for  life  the  land  deriycd  to 
be  sold  and  the  proceeds  dividrd  among  the  testators  children,  gives  to  ttie 
children  a  vested  interest  in  the  land  to  be  (njoycd  in  future.  (A  noldsexecw 
tore  Vs  Arnnlda  adm'r.,  11  B.  Man.  89,  Wdiiama  on  ex'rs.,  767,  6  Dana,  434,) 
F.eldi  vs  HjH  fodl  ^  Cv.,  619. 

8.  The  intention  of  the  testator  as  to  the  time  when  a  device  is  to  take  eflfrct  is 
.    the  ciiierion  by  which  to  a i rive  at  the  time  when  it  vests- to  be  determined 

by    the  rules   e^tali!i>h€d    by  adjudcations  for   determining  such  queslioni.- 
Qrlgiby  4'C,  vs  B'tcklnridge,  631. 

9.  A  devise  was  made  of  lands  to  the  widow  of  the  testsfor  until  the  son  arrive 
At  21  yearn  of  age  then  to  him  absolutely,  or  if  the  mother  marry  then  her  in. 
tfirest  to  cease,  without  any  devise  over  in  case  of  Ihe  death  of  the  sr.n,  or  ma-, 
riage  of  the  mother  before  the  ariival  of  the  son  to  the  age  21— Held  that  the 
son  took  a  vested  estate  and  the  mother  the  right  to  the  use  until  the  arrival  tr 
the  aon  at  31  or  her  marriage.    A.  6d& 
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DEVISES— CONTINUED. 

10.  Though  a  devise  be  made  in  terms  which  seem  to  create  a  future  estate  and 
import  a  contingency,  yet  such  words  will  not  be  construed  to  create  a  contin_ 
gency,  when  there  has  been  a  previous  ebtatc  carved  out  of  the  fee,  but  be  con. 
$lrued  merely  as  refering  to  the  period  at  which  the  possesaion  is  to  betaken, 
and  not  to  poj^tpone  the  vesting  of  the  estate.  (Fearne  on  Rem,  242,  247,  7  B. 
Monroe f  623.)     GrigsOy,  ^c,,  va  Breckinridge,  ^c,  633. 

H.  A  devise  to  one  not  expressed  to  be  for  life,  will  pass  a  fee  simple  title, 
unless  there  be  other  provisions  in  the  will  to  show  that  a  life  estate  only  was 
intended  to  be  given,  and  by  which  construction  effect  can  be  given  to  the  oth- 
er parts  of  the  will.     CarrolVa  keirs  vs  Carroll s  heirs,  642. 

12.  A  devise  was  made  tothe  wife  of  the  testator  of  all  his  real  and  personal,  estate 
during  her  widowhood,  **  but  should  she  marry  then  I  desire  that  all  my  estate 
be  equally  divided  among  my  eight  cliildren  or  the  hciis  legally  begotten  of 
their  bodies,  and  if  "the  wife  die  without  marrying,  tlie  property  to  be  equally 
divided  between  my  children  or  the  heirs  above  expressed."  One  child  mar 
Tied  and  had  one  child  and  died  before  the  death  or  marriage  of 
the  widow  of  the  testator— Held  that  the  grand-child  had  a  right  to  the  one 
8th  under  the  will  of  the  grand-father.    Robb  vs  Belt  and  Milam,  646. 

See  Dower, 

DISORDERLY  HOUSES. 

See  i^uisantes,  12. 

DISTRIBUTION. 

1.  The  chancellor,  on  decreeing  distribution  of  estates,  should  asccitain  the  dis- 
tributive share  of  each  one  entitled,  and  state  it  in  his  decree.  Soaru  n 
Page,  ^c,  321. 

DIVORCE. 

1.  A  husband  whose  wife  in  society  of  others  treats  him  with  absolute  contenpt, 
and  shows  a  preference  for,  and  courts  the  company  of  other  men,  and  against 
his  remonstrances,  abandons  him  for  one  year,  is  entitled  to  a  divorce.  WeiJk. 
inson  vs  Walhinaon,  2U. 

DOWER. 

1.  The  wife  is  not  entitled  to  dower  ih  lands  where  the  husband  is  entitled  to  the 
remainder  in  fee  after  the  termination  of  an  estate  for  life,  and  dies  before  the 
determination  of  the  life  estate.  {Arnold*8  heir,  vs  Arnold's  admini^rattr, 
^•c.,  8  B.  Monroe,  204.)  This  principle  docs  not  apply  to  a  rcmaiuderii 
slaves  and  personalty  thus  situated,  but  the  administrator  of  the  tenant  in 
fee  in  remainder  is  entitled,  upon  the  death  of  the  holder  of  the  life  estate,  to 
slaves  and  personalty,  and  the  widow  to  dower  and  her  distributive  share. 
If  there  be  no  children  of  the  husband,  the  widow  is  entitled  to  half  the 
slaves  for  life,  and  half  the  personal  estate  absolutely.  {Tihbe  vs  Tlhht'  a- 
7  B,  Monroe,  112.)    NorihctUt  4«.  V8  Whip,  67. 
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DOWER— coxTi:;ri:D. 

2.  In  nil  cases  where  tlic  husband  is  5«eirc<l  of  such  an  estate  in  landg  as  that 
tho  issue  of  tlic  wife  may  inherit,  if  nny^Iic  have,  as  heir  to  the  husband,  the 
widow  is  enlillcd  to  dower,  (See  Litt.  on  Tenures,  sec.  62,)  whether  any 
is5jiie  be  born  of  the  hiwband  or  net.  (2  Atluns,  40.  3  Bos,  and  Pul.  664, 
in  note,  25  G^o.  Ill  2  Bingham,  <liO.  1S25.  2  Simons,  249,  1828.  Beli 
on  Property,  67  VjI.  Law  Lib.  272.  Bisset  on  Estates  for  Life,  Si,  et  seq, 
42,  vol.  Law  Lib.,  side  pnge  58.)     T^onhcvt,   tjc.  vs  Whip,   4'Cm  73-4-5. 

3.  A  widow  whose  l)USiba«d  died  seized  of  land  is  not  deprived  of  dower  by  a 
t-uitto  enforce  a  lien  for  the  purclin^o  money,  broiife'iit  after  the  death  of  the 
hubband,  to  which  she  was  not  a  p'lrly — to  the  extent  of  the  payment  made 
by  the  husband.     Willet  vs  Beatv,  174. 

4.  If  a  widow  be  turned  o»it  of  posi«cssion  under  a  sale  made  to  satisfy  a  lien 
for  balance  of  purchase  money,  in  such  ca^^e  she  will  be  entitled  to  one-tbird 
of  the  value  of  rents  from  the  lime  she  is  di.spos^essed.    lb. 

6,  A  vendor's  lien  is  first  to  be  satisfied  before  the  wife  of  the  vendee  can  hare 
dower  in  the  land.  But  where  the  vendee  executes  his  notes  to  the  creditors  of 
the  vendor,  receives  a  conveyance  and  gives  a  mortgage  upon  the  land  pur- 
chased and  upon  other  property,  the  wife  of  the  vendee  is  entitled  to  dower 
though  the  mortgage  debts  be  not  paid.  (9  B,  Monro$,  265.)  McClun  vs 
Harris,  265. 

6.  Where  the  vendee  receives  a  conveyance  and  gives  his  notes  for  the  payment  Of 
tho  consideration  of  land  purchased,  and  instantly  executes  a  mortgage  to 
secure  its  payment,  the  wife  of  the  vendee  is  entitled  to  dower  upon  his  death, 
though  the  money  due  upon  the  mortgage  remains  unpaid.  (4  Monroe,  339.) 
McCiure,  ^c,  vs  Harris,  266. 

7.  The  mother  is  entitled  to  dower  in  the  real  estate  of  an  infant  which  descends 
to  the  father  during  the  coverture;  nor  is  she  barred  by  having  pur« 
chased  the  land  of  the  grand-father  of  such  infant,  supposing  him  to  beths 
heir  entitled  to  the  estate.    Renfro^s  heirs  vs  Tdylor,  406. 

8.  Neither  the  widow  who  is  entitled  to  dower,  nor  her  tenants  occupyinf  tho 
mansion  and  premises  of  ttie  husband,  are  bound  for  rents  until  dower  b« 
assigned,    lb.  407. 

See  vendor's  lieru 

EJECTMENT. 

1.  A  defendant  being  proved  to  have  been  in  possession  of  the  premises  in  eon- 
test  on  the  2d  day  of  the  month,  the  jury  might  properly  infer  that  tho  posias- 
sion  was  continued  up  to  the  14th  day  of  the  same  month,  the  dsto  of  tho 
service  of  the  declaration  in  ejectment,    Rateliffe  vs  Trimble,  33. 

3.  Notice  to  quit  held  not  to  be  necessary  where  a  sheriff  sold  more  land  nndet 
an  execution  than  was  necessary  to  satisfy  it  and  conveyed  it,  and  defendant 
claimed  title  under  the  deed.    Isaacs  4t^,,  vs  Qearheart,  235. 

3.  The  legal  title  is  necessary  to  maintain  the  action  of  ejectment.    Favntle- 

toy's  heirs  vs  Henderson^  458. 
See  Boundary  1. 

Vou  XU.  86 
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EMANCIPATION. 

1.  Slaves  emancipated  by  will  which  was  admitted  to  rcconl,  nnri  ihe  off  re 
burned—Held  to  be  entitled  to  their  freedom  upon  parol  proof  of  the  contents 
of  the  will.     Dowry  vs  Logan,  238. 

2.  The  chancellor  rcfuficd  to  give  the  hire  to  the  negroes,  except  from  the  com- 
mencement of  the  suit,  the  defendant  not  appearing  to  have  had  notice  befuie 
that  period  of  the  complainant's  right  to  freedom.    Hid.  239. 

8.  A  testator  made  his  will  in  Ihe&c  Avords  :     **  I  emancipate  and  set  free  mj 
several   negroes  here  menlioned"— say  »Squire,  Jack,  &c.,  ncming  seven — 
•*  provided  they  give  the  Madison  County   Court  good  and  aifTciint  eccuiity 
for  their  maintenance  and  good  behavior,  and  if  they  should  fail  to  comply 
with  the  above  requisition,  I  give  ihtm  all  to  Humphry  T.  Hill,  son  of  Hari!. 
son  and  Patty  Hill,  as  slaves  for  life."    Five  of  the  blaves  offered  thcsecuriiy 
to  the  County  Court  in  reasonable  time;  the  executor  lefuMd  to  a^^ent  and 
the  Court  refused  to  take  the  bond  :  htJd  that  tiie  offer  by  the  ^^  ill  to  the 
slaves  was  individually  or  collectively,  and  the  County  Court  thouid  have 
*       ac(^epted  the  bond  if  the  executor  had  assented,  and  that  the  executor  ought 
to  have  assented,  as  no  reason  for  withholding  as&enl  is  btiowu.    hill  x^ 
Squire,  4"^,  'Z  color,  658. 
4.  Where  an  executor  improperly  refuses  to  assent  to  the  discharge  of  davcs 
emancipated  by  will,  before  the  County  Court,  the  chancellor  has  jurisdiction 
to  coerce  the  requisite  assent.    Bill  vs  Squirt,  ^c,  of  color,  669. 
&  When  the  assent  of  the  executor  to  freedom  is  coerced  by  the  chancellor,  to 
slaves  emancipated  by  w.U  on  condition,  the  light  to  Ircrdom  exists  fiom 
the  data  of  the  valid  offer  by  the  slaves  io  comply  with  the  tcims  of  tho 
will    Ibid,  660. 
6.  Where  slaves  sueing  for  freedom  are  hired  out  during  the  pendency  of  the 
suit,  the  benefit  of  the  hire  belongs  to  the  emancipated  upou  the  light  Icioj^ 
established.      Ibid,  661. 
See  Slavt$* 

ENTAILS. 

1,  There  is  no  reasoti  why  the  same  words  in  a  will  should  beconslrucd  differently 
in  disposition  of  real  and  personal  estate.    Moore  vs  Moure,  ^c,  658. 

2.  The  laws  of  Kentucky  not  authorizing  an  estate   tail   to  be  created,  the 

Court  should  not  presume  that  the  citizen  intended  to  create  an  e&tate  which 
the  law  did  not  sanction.    Ibid, 

EQUITABLE  INTERESTS. 

1.  A  testator  directed  his  property  to  be  sold,  and  ihe  proceeds  divided,  &e.,  and 
the  part  coming  to  his  son  to  remain  in  the  hand«  of  the  executor,  to  be  dis. 
posed  of  by  him  as  he  might  deem  best  for  his  heirs— held  that  this  fund  in  the 
hands  of  the  executors  was  liable  to  the  payment  of  the  dtlts  of  the  sen  Ly 
the  chancellor.   (1  SlaU  Law  443.)     Samuel  4-  Johimn  vs  ElHs,  ^c,  481, 

3.  80  a  slave  conveyed  to  one  in  trust,  the  pTocefdi*  of  the  hire  to  le  appliid  to 
the  maintenance  of  another  during  his  life— held  that  the  interest  of  th^ 
uUwi  {ua  iruai  was  liable  to  be  sold  under  execution  under  the  aetof  17&€^ 
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EQUITABLE  INTERESTS— coxtinueo.     . 

(3  n/'lb,  131.  See  Cosby  vs  Ferguann,  6  /.  J,  MarshaU,  264,)  where  tht 
clianccillor  subj?cl?vl  the  profits  of  the  trust  estate,  that  being  sufficieutto  pay 
Ih  debts.  See  also  Pope's  ezecutora  V3  'Elliot,  ^  Co.,  8  B,  Monroe,  60^^ 
referre  I  to  in  the  case  of  S^inuel  ^  Joknson  V3  ElUoi  ^c,,  482. 

EQUITY  JURISDICTION. 

1.  Tiic  chancellor  has  juriiliclion  to  set  a^ide  contracts  made  by  weak  minded 
in-lividuals  with  cunnin?  and  artful  persons  possessing  great  inflttence  ortt 
such  persons.     Wilson  vs  Oldham,  6U. 

2.  Cjjris  of  eqiity  may  relieve  against  notes  or  bonds  as  well  where  there  is  a  !©• 
tal,  as  where  there  is  a  partial  failure  of  consideratioiL  (10  B.  Monroa,  40. 
Syc^hly^9.  Pmdl,  180. 

3.  The  chancellor  has  jurisdiction  to  correct  or  relieve  against  the  effects  of  mU- 
takes  of  his  agent**.     Ctshy's  hers,   <',  c   v    WicViffe     ^e. 

4.  A  commiisioner  was  appointed  by  the  chancellor  to  sell  two  thirds  of  an  69* 
late,  but  reported  that  he  h.id  .sold  the  whole  and  the  Court  ordered  its  convey* 
ance  which  was  done,  on  b  II  filed  and  the  mistake  clearly  appearing  by  the 
written  ceriificalo  of  sale,  the  chancellor  properly  corrected  the'  mij>take. 
CisbfsKTs.,y^  Wickliffe,  <f-c.,  201. 

6.  The  chancellor  has  the  power  to  injoin  perpetually  a  judgment  entered  upon  % 
cimproTii^e  if  obtained  ^d^j fraud  accident  or  mistake*     Hahn  ts  Hart,  427. 

6.  Where  by  a  deed  of  trust  or  other  instiument  a  beneficial  interest  in  property  cf 
a  fun  I  U  !,Mven,  or  in  \U  i^.ie?  ani  profits  is  created  in  tt'rmsor  by  implication 
for  another,  the  property  or  fund  is  liable  in  equity  to  the  demands  of  creditoo. 
Simueland  Jjhnson  vs  Ellis,  dfc  ,  483. 

7.  The  chancellor  has  jurisiiclion  in  behalf  of  one  holding  the  legal  title  and  the 
possession  to  quiet  the  title  and  possession  by  virtue  of  the  act  of  1798,  <l  Siat, 
Liw  251,)  as  well  as  upon  general  principles  of  equity.  Armiiage  vs  Wiekliffs, 
494. 

3.  The  chancellor  has  the  power  in  aid  of  a  Court  of  law  to  prevent,  by  re* 
straining  order  and  injunction,  a  defendant  in  trespass  from  fraudulently  die- 
posing  of  his  pioperty  so  as  to  prevent  the  satislaction  of  damages  which  e 
plainliir  expects  to  recover.     Cotrell  vs  Moody,  ^c,  601. 

9.  In  such  ca«e  where  the  bill  alleged  that  a  suit  was  pending  at  law^that  com* 
plainant  believed  defendants  guilty  of  the  trespass— the  amount  which  corn, 
plainant  expected  to  recover— his  belief  that  the  defendants  were  about 
fraudulently  to  dispose  of  their  property  to  evnde  the  payment  of  the  damages* 
the  alle-^ations  held  to  be  sufficient  to  authorize  the  interposition  of  the  chauoal* 
lor.    ]h. 

10.  The  jurisdiction  exercised  by  the  chancellor  in  such  cases  is  ancillary  to  that 
of  the  Courts  of  law,  in  analogy  to  the  power  exercised  by  the  chancellor  to 
preserve  the  subject  in  litigation  from  removal  or  sale  until  the  question  or 
legal  right  is  settled  at  law.    lb.  602. 

11.  The  chancellor  has  jurisdiction  in  behalf  of  one  in  possession  of  land  to 
quiet  his  title  against  others  claiming  the  land.  DudUy  vs  Truatus  rf 
Frankfort,  612. 

1%  The  chancellor  has  power  to  coerce  an  exeoator  to  assent  to  the  freedom  tnd 
liberation  of  slaves  emancipated  by  will  where  he  improperly  withholds  it 
Hill  vs  Squire,  of  color,  S61. 
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ESTATES. 

See  Settlement  of  E::iatea,  1,  2,  8. 

EVIDENCE. 

X.  One  who  objects  to  the  coinpctcncy  of  a  witness  must  show  his  incompetency. 
Hamilton,  v^  Summcrdt  1-. 

2.  Copies?  of  record;*  made  out  by  a  clerk  a rel  competent  evidenee  in  suits  to 
which  the  cleik  ii  a  party,  a?  well  as  in  all  other  c^Jbt-s.  RaUlife  vs  TrLmhle,  32. 

3.  The  fact  that  the  plainiifl*  had  been  embarrassed  for  many  years,  and  duriag 
that  time  in  enumernlin^lhis  resources  to  hii  friends  had  not  been  heard  to 
mention  the  claim  sued  on,  (a  debt  of  6500)  now  claimed  from  one  who  was 
always  able  to  pay,  held  competent  toiimony  to  go  to  the  jury  to  show  that 
the  debt  if  ever  really  due  had  been  sati^tied.  Marshall  vs  Marshall* 8  Admiii' 
istrator  4G0. 

4.  Evidence  conducing  to  prove  a  fact  in  i»aue  should  not  be  excluded  from  the 
jury.     Ibid,  463. 

0.  A  sheriff's  return  that  ho  had  levied  an  execution  upon  property,  is  competent 
to  prove  the/ight  of  the  sheiiil  to  the  possesion  of  the  property  under  the  levy, 
in  any  $uit  brought  by  the  shchlT  to  recovcr^the  possession.  Williama  4^,  n 
Benidon,  48 J. 

6.  Entries  mode  in  shop  books,  made  by  disinterested  clerks,  have  in  soma  c«scs 
been  held  competent  evidence  for  the  shop  owners  where  the  nature  of  ih« 
case  is  such  as  to  render  better  evidence  unattainable — and  in  some  cabcsit 
has  been  extended  to  entries  made  by  the  party  himself;  though  sucU  evidence 
should  be  allowed  with  great  caution,  and  never  to  prove  the  payment  of  any 
note  or  money  due.  (I  Yeatea  347.  4  Ma^.  Reports  45-5.  Scarg.  ^RavlelZi.^ 
Brannin  vs  Foree's  Administrator  508. 

7.  Hn  entry  made  by  a  party  himself  of  the  giving  of  a  note  and  tike  payment 
thereof,  held  to  be  incompetent  evidence  for  his  partner,  after  his  deaths  of  lb* 
payment  of  the  note.    Uid.  609. 

EXECUTIONS. 

1.  A  sheriir  by  the  levy  of  an  execution  upon  property  acquires  socl^  aa  ntertst 
therein,  as  authorizes  him  to  raaititain  trover  against  any  oii«  wb4> takes  it  out 
of  his  possession,  or  when  he  may  have  left  it  in  posbession  of  another  upon 
h.fe  verbal  promise  to  surrender  it  upon  request  Williams  ^c,  vs  Merudon  484. 

EXECUTION  SALES  OF  LAND. 

1.  A  sheriff  cannot  sell  and  convey  more  land  than  is  nec«»saTy  t»saHsff  the  eX' 
ecution  under  which  he  sells,  though  the  defendant  in  the  execution  consent 
to  such  sale  and  receive  the  ovctplus,  after  satisfying  the  cxecaiioiK  hac€9 
4«.,  vs  Gearheart  232. 

EXECUTORS  AND  ADMINISTRATORS, 

1.  Paying  usury  claimed  against  their  testator  may  as  fxf  colors  sue  for  its  recla- 
mation. Their  right  of  action  accrues  from  the  'time  at  which  Ihey  obtain  a 
•redit  in  the  settlement  of  their  executorial  accounts,  and  in  a  case  whert  ther 
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EXECUTORS  AND  ADMINISTRATORS— contikved. 

gnvc  their  individual  note  loilic  crcdllorin  place  of  llialof  Iheii  testator,  from 
the  date  of  &uch  note.     BrcnVs  Ezor.,  vs  TlrcLaugk  Sd. 

2.  Expcutoi-s  and  odminirsirator?  can  alone  fcuefor  a  breach  of  covenant  which 
occurs  in  the  lifetime  of  the  testator  or  iiUe?tJie;  Lut  for  such  as  occur  subse- 
quently to  the  death  of  tiie  obligee,  the  heir  niubt  sue.   Brown's  heirs  vs  H7/w» 

•    4-c.,  102. 

3.  All  persons  who  arc  capable  of  making  wills  may  be  excculors,  as  well  as 
some  others  :  ( Williams  on  Ecors.y  1 12.)  Poverty  or  insolvency  is  no  objec* 
lion.     {Ibid.,  119.)     Berry  vs  Hamilton,  193. 

4.  An  executor  derives  his  authority  from  the  will,  and  if  he  be  one  whom  the 
law  re^rarda  as  competent  to  be  an  executor,  the  County  Court  nave  no  light 
to  rcfu^sc  his  qualilication  on  account  of  any  supposed  defect  of  moral  char- 
acter.   Ibid, 

EXEMPTED  PROPERTY. 

1.  The  protection  from  execution  given  by  statute  to  cloth  manufactured  in  the 
family,  extends  to  carpclings,  though  the  thread  may  have  been  purchased 
and  the  weaving  done  by  and  in  a  diHTerent  family.  Siina  vs  Reed  <![•  uiift,  t'4. 

2.  If  property  exempt  from  execution  be  levied  upon  by  an  ofljccr,  the  defendant 
cannot  use  force  to  regain  the  possession;  but  he  may  reguin  it  peacably,  and 
if  he  do  so  regain  the  possession,  the  ofBccr  cannot  justify  the  use  offeree  to 
take  it     Ibid, 

FEMES  COVERT, 

1.  Who  have  not  separate  estate  in  real  property,  in  Louisville,  cannot  become 
employers  in  the  sense  of  the  statutes  of  1831  and  1834,  by  which  a  hen 
will  be  created  on  their  real  e&tate  in  favor  of  mechanics,  muteiiai  men,  &c.. 
Feller,   ^c,  vs  Wilson,   ^c,  91. 

2.  Since  the  act  of  1846,  (Ses.  gc/«  o/ 1845-6,)  the  right  which  the  husband 
may  acquire  in  the  lands  of  the  wife  is  not  sniijcct  to  sale  to  satisfy  claims  of 
mechanics  and  material  men  during  the  life  of  the  wife,  for  improvements 
made  thereon  at  the  request  of  the  husband,  without  it  lo  by  the  consent  of 

.  the  wife,  given  by  such  writing  as  that  act  requires :  norcan  a  house  be  sold 
separatefrom  the  land.    FeiUr,  <!fc,  vs  Wilson,  <3|c,  93. 

3.  The  general  doctrine  is  that  a  feme  covert  can  make  no  valid  or  binding  con* 
tract^there  arc  exceptions — as  in  regard  to  her  separate  estate,  &c.  Johnton 
and  wife  vs  Jones,  329. 

4.  Slaves,  since  the  statute  of  1846,  {Ses.  acts  of  1845-6,  page  41,)  which  are 
the  property  of  the  wife  upon  her  marriage,  do^  not  vest  absolutely  in  the  hus* 
band,  as  they  did  before  that  statute,  but  are  placed  upon  the  same  ground 
as  rci.l  estate,  and  can  only  be  disposed  of  as  real  estate  before  the  statute^ 
ujiless  it  be  by  eontract  made  jointly  wiih  husband  and  for  necessaries  for 
the  family.    Ibid,  329. 

IL  She  cannot  make  an  executory  contract  for  the  sale  or  purchase  of  land, 
except  as  authorized  by  law  unlessi  she  have  «  separate  estate  therein. 


Digitized  by 


Google 


686  4  INDEX. 

FEMES  CO  FE/? T— Continued. 

6.  If  ihc  liu>linnd,  .since  theoct  of  181.5-0  sell  flic  flnvcs  of  the  xiifc  which  are 
protccied  l>y  Dial  Maunc,  ihey  maybe  rrcovrredby  nflion  of  detinue.  fb.,Z33. 

7.  The  hu-barul,  since  l!ie  pas^ngc  of  Ihnt  act.  c^n  m;ikc  noconlTact  which  will 
Tender  the  slaves  of  Ihe  wife  responsible,  unlcsj*  in  conjunclion  wiih  Ihe  wife 
as  provided  for  by  that  act.     76.,  332. 

8.  An  infant  feme  covert  cnn  make  no  convryancc  of  her  lands  which  will  be 
binding  upon  her  or  her  heirs.     Mackty  sa  PtocIot^  <|J'C-i  434. 

FINES. 

1.  The  trovermr  of  Kenlucky  has  no  power,  under  Ihe  present  constitution,  to 
remit  that  part  of  a  fine  which  the  law  does  or  may  set  apart  to  allorneys  for 
the  CominonwcaUh  a3  compensation  for  prosecuting  an  otfe/ider.  Frazer 
vs  Commovweallh,  369. 

2.  Und'^r  the  late  con-litution  the  Governor  had  power  to  remit  ihc  whole  fine, 
though  the  staiute  provided  that  the  attorney  should  have  a  half— held  that 
under  that  cou.Mituiion  if  the  Governor  remit  part  only,  if  that  be  less  than 
half,  the  attorney  had  his  right  lo  the  half  of  the  original  fine,  if  more  than 
half,  the  attorney  was  entitled  to  the  whole  unremitted.    lb.,  S70.  ' 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  One  who  has  enters  into  possession  of  land,  and  takes  a  pfciol  lease,  may  be 
proceeded  against  for  forcible  detainer,  if  he  refuse  to  surrender  the  possession 
Bfier  the  expiration  of  the  lease.    Fogle  y.4  Chancy,  139. 

Z  Where  a  lessee  enters  under  a  parol  lease  for  more  than  fiveyeara,  it  ends 
with  the  five  years,  and  the  writ  of  forcible  detainer  lies  after  notice  to  quit. 
If  the  tenant  then  be  regarded  as  tenant  from  year  to  year,  a  denial  of  the 
lesj^or's  title,  or  an  assertion  of  title  by  the  tenant  dispcn-^es  wiih  tr.e  necessity 
of  notice  to  quit,  and  forcible  detainer  may  be  brought.  FogUvB 
Chancy,  UO. 

8.  An  entry  upon  land  with  the  intent  to  cut  timber,  is  not  such  a  forcilh  entry 
as  will  authorize  a  Miit  lor  forcible  entry  and  detainer ;  it  is  only  a  trespass : 
there   i*  no  divest ature  of  possession.     Orughfer  vs  Wieeler,  184. 

4.  It  is  on^y  where  an  entry  is  made  with  the  intent  to  divest  a  previous  pomeaaoiii 
the  forcible  entry  and  detainer  will  lie.    lb. 

f.  Theperson  who  is  in  possession  alone  can  maintain  the  writ  of  forcible  entry 
and  the  landlord  cannot  maintain  the  writ  for  an  entry  upon  his  tenant 
Hudgins  vs  Tdmple,  2Ul. 

6.  Though  the  tenant  be  holding  over  aarain.st  his  landlord  when  the  entry  la  made 
upon  his  possession,  yet  the  landlord  cannot  maintain  the  writ  for  forcible  en* 
try,  though  he  may  for  forcible  detainer  aga  inst  his  tenant.    Ihid. 

7.  A  purchaser  of  the  equitable  title  of  the  les.«»or  can  maintain  forcible  detainer 
against  a  tenant  entering  under  his  vendor  who  holds  over.  GoodUt  Te 
Clear  eland,  431. 

8.  A  tenant  who  denies  the  title  of  hh  landloxd,  is  not  entitled  to  notice  to  qui^ 
before  being  tued.    Ibid,  432. 

See  LandUrd  and  Temni^  8,  4. 
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FORMER  ADJUDICATION. 

1.  Tlinl  which  hns  been  once  lili^aled  nncl  t-cttlcH  by  the  parlies,  an»l  is  shown 
by  the  di  mi.-isfll  of  n  s'jjt  by  n^^rerint^nt  of  the  pnriic.^  appearing  on  the 
record,  cannot  le  again  lilii^'rtlcd.     McCauly  vjj  B.own,  134. 

FRAUD. 

1.  Where  Ihc  conaideration  of  a  conveyance  is  fully  odrqnalc,  the  fraudulent 

intent  of  the  grantor  in  making  the  conveyance  wiJl  not  aflcct  lite  grantee, 
unless  lie  huvc  knowjctige  of  Ihfit  intent  ind  f  aiticipctc  in  it.  Batcltffe 
va  Trimble,  33. 

2.  A  dcfd  conveying  properly  in  trujjt  for  the  benefit  of  allthe  CTedilois  of  the 

grtintor  without  givMi|f  prefcrrnce  to  any— held  not  to  Iv  fraudulent.  Fisher 
vs  Dlnaiddie,  6lc,  203. 

FRAUDULENT  CONVEYANCES, 

1.  Are  binding  upon  the  parties,  though  void  as  to  creditors  and  purchasers. 
Isaacif  &c.  vs  QtaTkeari,  235. 

GAMING. 

1.  It  is  not  necessary  to  constitute  a  bettini^  that  the  hazard  should  bo  equal  on 
both  }«ides. 

H  sold  to  B  a  hoT«e  to  be  paid  for  after  the  election  of  members  to  the'  Com 
▼cnlion.  B  was  to  pay  for  the  hur^e  one  dollar  for  every  vote  that  one  o(  the* 
candidates  should  receive  over  the  other,  but  if  he  should  not  get  more  votes 
than  the  other,  then  nothing  was  to-be  paid  for  the  horse—held  that  thr«  was 
wbstantialiy  a  betting,  and  a  note  given  upon  a  compromise  ly  B  to  H,  for 
vnmiY  upon  no  other  consideration  could  not  be  recovered.  BtvU  &c.  vs 
Hix,  Ml. 

%  Th«»igh  betting  on  elections  of  members  to  the  Convention  is  not  specially 
provided  for  by  statute,  and  no  penalty  attached  to  the  act,  it  is  ngain>t  the 
policy  of  the  law,  end  Courts  will  not  lend  their  aid  to  enforce  the  collection 
of  notes  founded  upon  such  consideration.    Ibid,  142. 

GIFTS. 

1.  A  gifl  of  slaves,  though  in  writing,  passes  no  title  unless  possessio-n  be  de- 
livered or  the  writing  be  properly  recorded.  (2  Slat.  Imw,  1480.  7  B, 
Mjnroe,  532.  5  Dana,  307. 7  J.  J.  MursXall,  2J3.)    Chadoin  vs  CarUr,  ^  286. 

GOVERNOR. 

See  Flru9,  1,  3. 

GUARDIAN  AND  WARD. 

1.  The  Courts  of  Kentucky  have  no  authority  to  appoint  guardians  who  have 
father  living,  unless  they  have  property  in  the  Stale.  Burnett  vs  Burnett,  324. 

2.  A  guardian  in  one  State  has  no  right  to  interfere  with  the  property  of  the 
ward  in  another  State  without  appointment  from  the  authorities  of  the  latter 
State;  nor  is  a  guardian  in  one  State  responsible  to  the  authorities  of  any 
other  Stale.  The  Courts  of  any  State  where  the  appointment  was  made 
kave  the  exclusive  jurisdiction  of  the  subject    Bid,  324-6* 
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GUARDIAN  AND   WARD— coxtimed. 

3.  A  Statutory  guarclinn  Imb  no  riglit  to  convert  Ihc  rcnl  cs-late  of  his  werd  inJo 
pcrionn'.ly,  or  ptr.-cnjilly  iiiloTcaliy,  (\ccpt  fiubjict  lo  the  ralificalion  of  the 
warl  on  nriiviui;  nt  OL;t\  {Rects  Dom,  Rel.  334,  in  iiole;  Kent* 9  Com,,  2 
Vol  2.")0.     Sze.  i   Raw'.e,  2^ir>,    Contra.)     Moore  vs  Moore,  &c.,  262. 

4.  But  when  l!)C  wnrd  receives  slaves  the  prociuct  of  land  sold  by  ^uardicn,  an.l 
held  on<l  enjoyed  thoin  after  arrivin:^  at  full  age,  it  was  held  to  be  a  ratifica- 
tion of  the  aci  of  the  t'uardian.     Hid^  203. 

HABEAS  CORPUS. 

1.  A  decision  against  an  applicant  upon  a  writ  of  haheaa  corpus  is  not  a  bar  to 

another  writ  or  suit.     Argu.     Maria  va  Kiily,  550.  « 

HEIRS. 

1.  Heirs  who  receive  cslafe  or  money  upon  the  compromise  of  a  suit  as  heirs  are 
liable  for  the  same  to  the  creditors  of  the  ancestor  through  whom  they  claim. 
Coshy'a  heirs  vs  WicUiJfe,  206. 

HUSBAND  AND  WIFE. 

1.  The  husband  whose  wile  is  entitled  to  an  interest  in  slaves  held  ty  her  mcfhcr 
as  dower  slaves,  and  who  dies  during  the  lifetime  of  the  doweress  is  entitled 
to  such  slaves  upon  the  termination  of  the  dower  estate.  It  wab  vested  dutin; 
the  coverture.  (1,  B.  Monroe.  152.  4,  Ibid,  236.  6,  Ibid,  656.  7,  Rid. 
535.  9,  Ibid,  95.  10,  Ibid,  95.  3,  Uttell,  263,  4.)  Sanders*  txtculors  Ta 
Sanders,  42. 

2.  The  husband  has  no  power  to  dispose  of  the  slaves  of  the  wife  pince  the  pas- 
sage of  the  act  of  1846,  if  the  marriage  took  place  or  the  slaves  eame  to  the 
wife  since  that  date;  if  he  do  dispose  of  them  the  possessiou  may  be  recovered 
by  action  in  the  name  of  the  husband  and  wife.  Johnson  and  wife  vs  Jons9 
333. 

IDIOTS  AND  LUNATICS. 

1.  *'Per:sons  incapable  of  acting  for  themselves  though  not  idiots  or  lunatics  have 

been  permitted  to  sue  by  their  next  friend,"  {Mifford'z  Pleading,  jage  30.) 

If  not  idiois  or  lunatics  they  may  sue  in  their  own  names,  an  I  the  addtiioa  of 

9      the  worls,  by  their  next  friend,  cannot  vitiate  the  proceedings.     Wilsan  y% 

Oldham,  57. 

INDICTMENT. 

1.  An  indictment  charging  that  the  keeper  of  a  house  permitted  slaves  unlaw- 
fully to  be  and  remain  about  his  hotise  buying,  tippling  and  drinking  spirituous 
liquors,  it  is  a  good  indictment.     Wilson  vs  Commonwealth,  4. 

INDORSERS, 

1.  Of  bills  of  exchange  are  not  released  from  liability  by  the  replevy  of  a  jodff- 
ment  against  the  acceptor.    Bohannon  va  Comhs,  675. 
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INJU^•CTION. 

1,  An  injimction  enjoining  a  Judgment  0t  law  against  the  acceptor  of  a  ^\\^  o'"  cx« 
change  is  no  bar  to  a  suit  a.^ain;5t  the  in  iorseis  &c.     Bthinnon  vs  C^mbn^  b^\ 

2.  May  proper  ?  be  awarded  by  the  chancellor  ngain3>t  the  trustees  of  towns  and 
ciiies  lo  ribtrain  ihe  hbuse  of  their  corporHte  powers.  Kl,  St)  y'^  E^i  ly 
827,  S,  9.)     Dudley  vs  TrusUsa  of  F.anlfoTt,  Gi2.  \ 

INSTI  UCTIONS. 

1.  Wliere  a  convcyrnce  is  ca^nilrd  on  llie  ground  of  fraud,  Iho  Court,  in  its  in- 
j.trnoiions  to ihe  jury,  should  hyj-othfcrte  its  inftructions  upon  all,  not  part, 
of  the  factci  conducing  to  show  fraud  iii  tie  conveyance.  Lutcli^i  vs* 
Trimlle,  91. 

JURISDICTION. 

1.  In  actions  for  torts,  the  cTrnrcprs  laid  in  the  declaration  dctfrmine  'b'*  ^'t  ri» 
diction  of  the  Couit.  {ShgUton  vs  Mcdieon,  1  B.lb,  Zii,)  AuUck  x% 
AdaTM,  104. 

JURY. 

1.  No  jury  is  nrcrsFary  in  an  aclinn  of  debt  against  a  eorporaticn  forth^  noil* 
psxmcnt  of  a  t&x.  the  amount  of  ^hi(h  is  fixed  ly]aw,  luttlieCcurtcan  givo 
judgnu  nt  for  tliesum  f.xfd  ( n\v,  1  ut  i  ct  forany  inicrtht,  unless  a  jury  asaemd 
iulercfet.     Porta nd  D.  D,  Co,,  va  Truslea  of  Poitlatid,  SZ 

JUS  ACCRESCENDl 

1.  The  statute  abolishing  the  jvt  arereseerdl  docs  not  apply  to  conrcycnccs  medo 
to  t.usbund  and  wife.    Mwre  vs  Mocre,  &c.,  663. 

2.  Laud  was  purchased  by  a  guardian  with  the  funds  of  the  ward  and  conrtycd 
to  iur  and  iier  hU{>band*-held  that  upon  thodcaih  of  the  wife,  the  liu«lLud 
did  not  buccecd  to  the  land.    lb,,  664. 

JUSTICES  OF  THE  PEACE 

1.  Have  powrr  to  lake  rrcQgnizrncra  of  criminals  to  appear  on  the  firet  day 
ol  the  next  term  of  the  Circuit  Court ;  hit  net  for  their  appeaiance  on  any 
other  dsy  of  the  tcnn.     HotUlicr  \3  Contmonu^alik,  1. 

2.  Cu*  Since  the  statute  law  of  1^37,  (3  8'af,  Law,  369,)  wcu^d  not  a  rccQf* 
nizancc  to  appear  on  the  2d  day  of  the  term  le  valid?  uot  decided.    Jlid. 

LANDLORD  AND  TENAUT. 

1.  A  tennnt  i.i  bound  for  the  stipulated  rent,  though  the  premfaea  should  be 
des«troyrd  by  inevitable  casualty,  (I  ^Wh,  536;)  and  an  undertaking  by  a 
lessee  to  put  the  premises  in  repair  will  oblige  him  to  repair  fencing  destroyed 
by  a  frfbhit.    Pioctor  vs  Kiith,  235. 

2.  Where  a  lessor,  by  the  terms  of  the  lefl.«e,  had  a  right  to  require  a  surrender  of 
the  premises  in  c«.«e  of  nou-paymr  nl  of  the  rent,  and  the  lessee  no  lighi  to 
surrender,  a  piomi.>iA  made  by  the  lessor  to  repair  fencing  removed  Ly  a  frcsbit 
was  a  piomitio  without  oonaideralion.  and  not  obligatory.    Ibid. 
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LANDLORD  AND  TENANT— continued. 

3.  To  enable  a  landlord  to  avail  himself  of  his  right  to  re-enter  for  the  non-pay- 
ment of  rent,  demand  must  be  made  on  the  day  the  rent  is  payable  at  the 
most  notorious  place  on  the  premises,  if  no  other  place  be  designated.  (Tel 
linghents  AdamSf  lGl-'7,  Bacon,  titlerent,  26,)  but  when  the  right  of  le-eatry 
it  is  stipulated  for  wiihoui  demand,  the  tenant  is  bound  to  show  readiness  to  pay 
the  rent  when  due.  (7  Bacon,  title  rent,  28.)     Ibid. 

4.  A'stipulalion  in  a  lease  that  the  bare  non-payment  of  rent  for  ten  days  after 
due,  shall  give  a  right  to  sue  without  notice,  will  be  sufficient  to  dispense 
with  the  nece&iiity  of  a  demand  or  notice  before  bringing  lorciblc  detainer. 
Eckkart  vs  Bargcss  and  tc//<?,  46d. 

LAND  SALES. 

1.  A  sheriff  cannot  sell  more  land  than  will  satisfy  the  execntion,  and  pass  the 
legal  title  thereto,  though  he  moke  the  sale  by  the  consent  of  the  defeadant 
in  the  execution.    (5  Dana,  271.  6  B.  Monroe,  37.      9  lb,,  25.)    Isaacs  vs 
^  Gearheart,  231. 

3.  The  fact  that  the  defendant  in  the  execution  authorized  the  sheriff  verbally  to 
sell  the  whole  tract  of  land,  (greatly  more  than  was  necessary  to  discharge 
the  execution,)  and  received  the  overplus,  did  not  confer  upon  the  sheriff  the 
power  to  convey  the  legal  title  to  the  land  to  the  purchaser.    Ibid,  232. 

LEASES. 

1.  A  lease  of  a  tract  of  land  without  restriction  as  to  boundary,  extends  to  the 
whole  survey.     Simons,  ^x.  va  Gougt;  159. 

LEGACIES. 

1.  A  legacy  to  be  paid  to  the  son  of  the  testator  on  his  arriving  at  21  years  old, 
to  purchase  stock  for  his  farm— the  son  died  before  arriving  at  that  sgfr-held 
that  the  legacy  was  not  vested.     Grigsly  vs  Breckenridge,  636, 

LEGISLATIVE  POWER.   * 

1.  The  Legislature  have  the  power  to  take  away,  by  statutory  enactment,  that 
which  has  been  granted  by  statute  ;  unless  rights  have  been  vested  under  the 
the  law  before  its  repeal  :  Or  to  revoke  an  authority  giantcd  before  any 
light  has  been  acquired  under  that  authority  ;  and  the  repeal  of  astaluteputa 
an  end  to  all  proceedings  under  it  unless  rights  have  been  acquired  under  it 
which  cannot  be  divested.  (6  Wendell,  531.  1  B.  Monroe,  402.)  Cot- 
ington,  and  Lexington  R.  i?.   Co.  vs  Kenton  County  Court,  148. 

2.  An  act  of  the  Legislature  giving  to  the  people  of  a  county  the  right  to  vote 
whether  they  will  or  will  not  be  taxed  for  making  a  railroad,  is  a  mere  privi- 
lege, confers  no  right,  and  may  be  repeated  by  the  legislature  before  any 
light  had  occurred  under  it.  Ibid, 

LESSOR  AND  LESSEE. 

1.  A  lessee  who  obligates  himself  to  put  fencing  in  repair  is  bound  to  repair 
fencing  remoTed  by  a  freahit.    Proctor  vs  Keith,  254. 
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LEXINGTON  CITY. 

1.  An  ordinance  of  the  city  of  Lexington  authorizing  a  fine  of  $100  to  be  in- 
flicted for  a  breach  of  the  peace,  in  the  city,  does  not  repeal  the  common  law 
\vhich  authorizes  a  fine,  at  the  discretion  of  a  jury  by  the  authority  of  th« 
City  Court.     March  vs  Comjaonvrealih.  31. 

LIEN. 

1.  A  woman  lived  with  a  man  as  his  housekeeper  and  concubine,   advanced 
him  money  to  pay  for  ihe  Ids  whicli  they  occupied — held  that  she  was  entitled 
to  a  lien  on  the  lots  to  the  extent  of  her  advances.     McDonald  va  Fleming 
^•c.,  288. 

LIMITATION. 

1.  The  accounts  of  commission  and  forwarding  merchants  for  money  advanced 

and  services  rendered  are  not  embraced  by  the  6  sec.  of  the  statute  of  limita- 
tions. (2  Stat.  LfiiCf  1131,)  limiting  actions  upon  merchants  accounts  to 
one  year.     Younga  vs  Dohynsj  9. 

2.  Where  goods  are  sold  on  a  credit  for  a  stipulated  period  of  time,  limitation  is 
no  bar  if  the  suit  be  brought  witliin  12  months  from  the  time  the  price  became 
due.     Brtnl  <$•  Co.,  vs  Cook,  2G8. 

3.  That  it  was  the  custom  of  the  vendors  to  wait  12  months  with  their  customers, 
who  bought  goods  of  them,  will  not  be  sutVcicnt  proof  of  a  contract  to  wait 
for  that  period  with  a  particular  individual,  especially  wlien  the  proof  does 
not  show  that  the  parties  had  previously  dealt  with  each  other  and  knew  the 
custom.    Ibid. 

4.  Does  not  run  against  a  suit  to  recover  for  surplus  land  conveyed  through 
mistake;  but  from  the  lime  the  mistake  is  or  siiould  have  been  discovered — 
when  suit  should  be  commenced  within  five  years.  {Crave  vs  Praiher, 
^•c.,  4  /.  J.  Marshall^  77 — Ervin  vs  Ware,  2  D.  MonroCf  65.)   Qrundy*8  heirs 

Ts  Qrundy,    271,2. 

6.  Where  husband  and  wife  unite  in  the  conveyance  of  land— the  inheritance  of 
the  wife,  and  through  mistake  convey  more  land  than  was  sold,  no  limitation 
commences  to  run  against  the  light  of  the  wife  to  recover  for  the  surplus  or 
compensation  therefor,  nntil  the  wile  becomes  dicovert   lb,  271. 

€.  The  limitation  to  an  action  to  recover  usury  begins  to  run  from  the  time  of  \\m 
payment,  and  the  payment  of  a  note  containing  usury  by  the  transfer  of  notes 
of  others  is  a  payment.     Martin  vs  Martin,  303. 

7.  If  a  plaintiff  fail  to  sue  out  execution  on  replevy  bond  for  more  than  12 
months  after  the  same  becomes  due  the  surety  stands  released.  McCauly  vs 
0/««,  388. 

5.  Or  if  for  more  than  7  years  he  is  discharged  under  the  act  of  1838.    lb, 

9.  A  promise  by  one  executor  to  pay  the  debt  of  the  testator,  is  sufTicient  to  des- 
troy the  effect  of  a  bar  by  limitation  and  authorize  an  action  against  two  ex- 
ecutors or  administrators  or  an  action  ta  an  administrator  da  bonis  non  in 
case  of  the  death  of  the  executor  or  administrator.  (4  Monroe,  36,  6  Mau, 
Rep.f  429.  Angel  on  limitation^  278.)  Norihculs  adm*r,,  vs  Wilkinson, 
409. 
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LIMIT ATION—coxTiN  ed. 

10.  Will  Jhe  obtaining  of  an  injunction  nnd  its  pendency  prevent  thftranninjof 
the  statute  of  limitaiioii?,  within  the  meaning  ami  intention  of  tiie  proviso  of 
the  9  Acc.  of  the  statute  of  L7D6.     {S.oL  Law,  ii21.)     Querg.    Bjhannonsi 

Comls,  6Gr>. 

LOST  RECORDS. 

1.  A  bill  in  clianccry  brought  to  set  «p  a  will  allcijH  to  liave  been  (liilr  prorcd 
and  recorded  in  the  cletks  issue  of  I  he  Fayeite  County  Court — Held  that 
thou»;h  thetcstimony  5>ho\vs  that  a  will  was  mnde  pruvcd  andrecordid,  and 
the  clerk's  o.Tice  burned  and  the  rigiiial  will  and  the  reconl  thereof  dessiroyed, 
yet  as  no  copy  was  pro<luccd,  and  the  parol  proof  of  the  contents  of  the  will 
loo  vague  and  uncertain  to  authorize  the  Court  to  sj\y  what  were  its  provisions 
in  rc-pccf  tothe  property  in  contPbt,  or  that  they  were  a.«  complainants  allf;gfd 
the  relief  prayed  lor  denied.     Tjdda  htira  vs  li7cA7//e, 303. 

MALICIOUS  SUITS. 

1.  U  is*  a  general  princ'ple  thct  to  enables  plainlifT  to  maintain  a  suit  for  mali- 
ciourjly  suing  him,  it  must  be  alleged  thai  the  suit  is  ended  in  his  fa\or.  Cole 
vs  Hui.ki  3  Monroe,  209.)     Spring  ^  Stepp  vs  Dssure^  ijc  ,  654. 

2.  The  opinion  of  the  Court  of  Appeals  directing  that  complainants  I  ill  bcdi.v 
missed  is  not  such  K  final  determination  of  the  case  as  uiil  authorize  a  sut>]f 
the  defendant  in  the  bill  for  malieiously  prosecuting'  the^uit  until  the  mandate 
be  entered  and  the  bill  di^mi^-sed.     lb.    651. 

3*  Kg  suit  can  be  maintnined  for  malicioiK-^ly  pro«rcuiing  a  civil  suit  whrrethe 
decision  of  the  inferior  Court  has  been  in  favor  of  the  complainant,  though 
that  deeinon  be  afterwards  reversed  \y  the  supeiior  Court — Such  dcct&ion  (if 

X  the  inferior  Court  being  evidence  of  probable  CMii.«e,  un!es«  it  be  avirtd  and 
pioved  that  the  fir^  decision  wa^  obtainul  through  fiaud.    Ib^  556. 

MECHANICS  LIENS. 

1.  A  feme  covert  cannot  be  such  and  employer,  nnder  the  acts  of  lP3l,an!l 
1834.  in  TCbpecl  to  mechanics  liens  in  Loui.^ville,  as  to  render  her  real (6taie 
eubject  to  liens  of  mtchanics  &c.|  unless  bhe  have  a  .•-rparaib  e^ale  in  the 
land,  nor  can  the  husband  create  a  lein  upon  the  wifes  land  by  procuring  im^ 
provomcnts  upon  her  real  et»tate  wiihin  the  meaning  of  tho^e  i»laiuiC8.  iU- 
tcr,  ^c,  v>  Wilsoa,  ^c,  91. 

MILITIA  FINE>5. 

i.  Thr  County  Courts  havp  full  power  to  ad.'ust  and  .^fftlc,  and  al'nw  or  rrjcc'aU 
credits  claimed  by  colleciioui  of  militia  TneH,  and  rtnder  judgment  for  the 
true  balance,  and  the  chancellor  cannot, ovt-rhaul  anln-adju  t -iich  .setilr. 
nrnts  when  there  has  been  no  fraud  rccident  or  mist;.ke-The  lemidy  i^ly 
exception  to  the  opinion  of  the  Court  in  allowing  or  rejecting  cie^Iits  iiiipn»i.« 
crly.     Ilahnv^  ihrt,  428. 

2.  A  collector  of  militia  fines  against  whom  Judgmrnt  has  been  rendered,  for  fail- 
ing to  collect  and  pay  over  accorJingtolaw  a  lowed  by  the  chancellor,  cred  t 
for  fines  remitted  by  the  Governor,  though  subsequently  ta  the  judgment. 
Baku  ¥•  Mart,  4S9. 
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MORTGAGES. 

1.  Wiierc  there  nre  several  'nint  rmrfgaTCcs,  all  arcncc?ssor>  parties  to  a  suit  to 
force  I  o  >o.     //  tp  'i  t  //  5  V3  M  'j  rJ,  <IJ'C. ,  1 8 1. 

2.  A  »i  a',  decree  n;^):i  a  mori^'d/P  s'lo  il  I  asc?rlain  the  sufi  lo  be  p«iJ,  and  it 
bhriM  ljt^>lale.l  ni  llr*  decree— It  Jshould  ideniify  the  prnpcTty  to  be  sold  in 
case  of  a  decree  for  sale.     lb. 

3.  TlIou^di  mortgaged  properly  is  not  in  ffonernl  liable  to  sale  under  expciiiion  to 
pay  the  debt  f«»r  whicli  il  is  nnrl/a-jeJ  vet  if  ihe  sale  be  maileai  the  injftance 
or  by  the  coH'.enl  of  the  inoritfa^'ee,  he  will  in  equity  be  estoppel  to  av>eVi  any 
li^ht  underlhemortgasje.  {Retd  v«  Hcasley,  2  B.  Mmroe,  254.  Walfacevh 
Tnti,  4  lb,  6*29.  ile  who  is  silent  when  he  should  speak  will  not  be  beard 
when  he  would  speak.     M)rford  vs  DlisSt  265. 

4.  If  the  debt  Inr  which  land  is  mortgaged  be  paid  it  is  a  release  of  the  mortgagpfl 

propeity  and  the  le^'altiile  revests  in  the  niortgagor.     (1  Marshall,  63,  7  J,  J, 
MuTshoU,  2o7.) 

6.  So  if  the  debt  be  released.  See  2  Marshall^  lOD.  Snch  will  be  IheefTect  though 
there  mny  then  be  a  deerre  to  sell  Jhe  mortgaged  properly  to  snti.sfy  ihe  mort» 
gage.     Afniit(j;rt  \&  Widiliffe,  43  7. 

MOHTG.VGED  PllOPERTY. 

I.  Whire  the  rcmity  nf  ndemptian  in  properly  mortgaged  wa«  «8old  lo  satisfy 
debt-»  >cc'.ired  by  the  iruirigage  at  o  fair  price  in  1  wa?*  innclia  ed  by  onn  of  ili^ 
m  irt^'agti's,  and  ihe  oiher  m  irlgM^'eos  relraM**!  lo  the  puicha>jir — Ihjd  that 
llure  wa.-*  no  i<uc!i  interest  of  th^  niOiL,'asr;»r  rem.»iiiin^'  which  coiiid  besubjcc- 
lu<l  lo  ilie  ciaiiu^s  of  ciuditor^.     Bank  of  KjtUuc\y  \h  Miltun,  ^c,  341. 

MOTIONS. 

1.  To  mithorize  a  county  creditor  to  miiintai'n  a  molinn  in  his  own  name  against 
a  .sh(  riff,  his  claim  mu^thave  been  allou*«d  by  ihe  County  Couit  and  his  nam» 
p'accd  amMiglhe  county  r.rrditors  at  the  laying  of  the  levy.  (4^.  Monroe, 
97  )     Grnhim  vs  D'ount,fjr  Qraoes  Ck,  Courts  243. 

%  M  .linns  against  .••heritf  for  fai  ing  lo  pay  over  monfy  according  to  order  should 
Ic*  in  the  name  of  ihejusticcsof  tlie  County  Court.    Hid,  244. 

NEW  TRIAL. 

1.  Where  the  tlniing  of  the  jury  is. in  accordance  with  the  weight  of  the  evidence 
no  new  trial  shr.uld  be  granted,  brcau<>e  the  Court  gave  an  instruclion  not 
directly  upon  the  point  upon  whic:.  the  case  shou!d  tuin:  5  ?n«  v»  Rttd  and 
w'fe,  64. 

2.  When  a  case  depends  upon  a  matter  of  fact  which  i^  to  be  decided  by  the 
jiirv  upon  the  npimon.s  of  wimebiCi,  the  verdict  will  cannot  be  set  aside: 
SnlmnriB  s'fs  JfV^i,  36P. 

3.  Wh^re  in  pj«  ct.nentthc  jury  found  **that  t'lp  defendant  was  guil'y  of  the  trrr« 
pa^  in  thedcclaiatiun  mrnlionefl  and  that  the  plaintiflr  rrenvrr  ibetcrm  y«l 
to  come  m  the  declaration  mentioned  and  one  cent  m  dana^e^:"  Dtld  Uiat 
the  finding  was  subataatially  ((ood.    lb,  36& 

•••  CourUff  Apfiokt  1. 
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NOTICE. 

1.  County  Court  commixstoncra  should  give  the  notice  (Urectctl  by  the  statute  of 
all  .^clUcmcnt^ol' Cbtatcs,  6:c.,  marie  by  them:  ScoU's  htirs  vs  Kennedy's 
ettcn'.orst  514. 

NOTICE  TO  QUIT. 

1.  T^  not  necossary  where  tlic  defendant  has  received  a  conveyance  and  clfiims 
title  undenlic  deed,  which  pas:>e5  no  title.     iKaacSf  ^-c,  vs  Gearheart,  235. 

9.  A  tenant  who  denies  the  title  of  his  landlord  is  not  eatilled  to  notice  to  quit 
before  being  sued.     O.jodUi  vs  Cleaveland^  432. 

3.  Ejectment  cannot  be  maintained  against  a  purchaser  under  a  decretal  sale 
which  has  not  l<een  perfected  by  a  conveyance  without  notice  to  quit  Ilurri' 
son  vs  Ilord,  477. 

4.  A  purchaser  by  parol  let  into  possession  cannot  be  ejected  by  his  vendor 
without  bix  months  notice  to  quit.  (3  B.  Monroe,  46-'9  and  176.  John  Rep., 
330.  10  lb,,  335.  5  B.  Monroe,  453.  7  J.  J.  Marshall,  319.  7  B.  Monroe, 
316.     8  lb.,  493.)     Harrison  vs  Ilord,  478' -9. 

NUISANCE. 

1.  A  house  in  which  slaves  are  permitted  to  assemble  and  remain  buying, 
tippling,  and  drinking  ardent  spirits  is  a  di.-sorderly  house  and  a  naibance, 
<6,  B.  Monroe,  22,)  and  the  consent  of  the  owner  of  the  slaves  permitting  the 
sale  to  them  will  not  exonerate  the  keepers  of  the  house  from  the  penalty  of 
the  law.     Wilson  vs  Commonwealth. 

2.  The  selling  of  spirituous  liquors  to  slaves  is  not  unlawful  unless  done  without 
permission  of  the  owners  or  m;>sters;  but  the  assembling  of  slaves  frequently 
in  a  house  to  tipple  and  drink  spirits,  is  a  nuisance.    Ibid,  6. 

OFFICERS 

1.  Levying  process  regularly  issued  by  competent  authority,  are  justified  by  the 
process.     Clay  vs  Sandi/eTf  338. 

2.  But  if  he  exceed  his  authority,  he  is  liable  to  the  party  injured,  though  not 
jointiy  liable  with  a  plaintiff,  who  is  liable  for  having  illegaly  sued  out  the 
process.    Ibid. 

See  Fines,  1,  2. 

PAROL  CONTRACTS. 

1.  Though  a  parol  authority  to  sell  land  may  authorize  an  agent  who  makes  tho^ 
pale  to  give  an  obligation  which  might  oblige  his  principal  to  convey,  yet  a 
parol  authority  by  a  defendant  in  an  executon  to  the  sheriff  to  sell  more  land 
than  is  necessary  lo  satisfy  an  execution,  will  confer  ho^  authority  upon  the 
sheriff  to  convey  the  land.    Isaacs  vs  Gearhart,  233. 

PARTIES. 

1.  All  parties  having  an  interest  are  necessary  to  a  suit  for  partition.    Batterton 
Tt  Ckilsa,  864. 
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PARTIES  AND  PRIVIES, 

1.  All  who  are  parties  lo'asuit  in  chancery,  are  conclutlcd  by  Ihe  maltera  de- 
cided la  that  ssuil,  as  to  every  character  of  claim  they  may  have  to  the  matter 
or  thing  in  contest,  and  cannot  be  pcnnilled  to  re-examine  any  right  in  a 
second  suit.  (Mit/wd^a  PUadings,  145.  4  Dana,  81.)  Liggon  va  3Vip- 
Uit,   ijc,  284. 

PARTIES  IN  SUITS  AT  LAW. 

1.  A  misjoinder  of  plaintiff  in  assumpsit  is  fatal  to  the  action  ;  and  judgment 
cannot  be  rendered  for  them.     Brent' a  executora  va  Tivebaugh,  88. 

PARTITION. 

1.  All  persons  interested  in  the  thing  to  be  divided  are  necessary  parties  to  a 
'    suit  for  partition.    BatUrlon  vs  ChildSf  o54. 

PARTNERS  AND  PARTNERSHIPS. 

i.  A  note  executed  by  one  partner  in  the  partnership  name,  is  presumed  to  be 
for  ihe  purposes  of  the  partnership,  and  it  devolves  upon  the  partner  denying 
that  fact  to  prove  thai  it  was  not  given  for  partnership  purposes.  Hamilton 
YS  Summeraf  11. 

2.  That  the  payee  of  a  note  given  by  one  member  of  a  firm  in  the  name  of  the 
patnership,  believedthatit  was  for  the  individual  purpose  of  the  partner  giving 
the  note  will  not  destroy  iis  obligatory  force  against  the  other  partners,  unless 
it  was  in  fact  for  the  individual  purposes  of  the  partner  giving  the  note,  and 
not  used  in  the  partnership  business.    Ibid,  11. 

3.  In  a  suit  against  a  surviving  partner  his  admissions,  director  indirect,  are 
evidence  against  him  :  though  the  admissions  of  one  partner  after  the  dissolu- 
tion of  the  psrtnership  is  not  evidence  against  the  other  partner,  {Daniel  vs 
Nelson,  10.     B.  Monroe,  318.)     IlamilLon  vs  Summera,  14.  \ 

4.  Where  one  membeT  of  a  partnership  retires  from  the  firm,  with  the  consent  of 
the  remaining  partners,  leaving  a  sufficiency  of  assets  to  pay  the  debts,  the 
law  implies  an  undertaking  to  save  the  retiring  partner  harmless.  Goto  on 
Partnership.)     Feyton  vs  Lewis,  ^c,  358. 

$.  If  one  of  two  partners  sell  to  a  third  person,  with  the  consent  of  the  remain- 
ing partner,  and  the  new  partner  agree  to  save  the  outgoing  partner  harmless, 
the  new  firm  are  bound  to  appropriate  the  assets  to  the  payment  of  the  firm 
debts,  and  they  misapply  them,  if  ihey  are  idividually  bound  to  reimbuise  the 
outgoing  partner  for  any  payments  made  by  him.    Ibid. 

PATENTS 

1.  Issued  by  the  State  of  Virginia  for  lands  lying  in  the  forks  of  Sandy  River 
subsequent  to  the  first  of  October,  1790,  did  not  confer  the  legal  title  to  the 
patentee,  though  the  same  had  been  previously  entered.  Though  the  right 
to  the  land  was  secured  by  the  compact  in  its  then  condition,  no  power  wa« 
given  by  Kentucky  to  Virginia  to  grant  the  land.    Salmwia  V9  Webb,  365. 
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PHYSICIANS. 

1.  Ii  i.'.the  (Inly  of  physicinns  ntlrn'ing  persons  la!»oring  umlrr  infcdious  <!i?- 
(BMH,  u-h(  II  calkd  lo  aiuml  oth<  rs  nol  bO  sfTicud,  lo  i»k<  nil  Mich  prccaii- 
tioniiry  m<Hiis  a>>  <X[nrMriCf  lia>  sshow  ii  lo  be  n<C(>>ary  to  prcvtnt  iu  c<»ni- 
inmiicnlioii  lo  Iho  paiit  nl.-*.  {Ch/'f'v'n  Con.,  ^ii'6,  itjtrrini^io^  Com.  rep., 
CO  J.     3    WclU,  355.)     Pijer  \j>  Menifee,  407. 

C.  A  pl.V'-icir.n  \vhr»  connniinirntes  an  inficiirns  ilisrrKC  to  liis  priieni,  is  rr- 
t-pniisil  Ic  in  r1f.ni«j;«s  for  llir  1o>m  of  timr.  fxpnsc,  tufiiiint',  tml  i'.angcr  lo 
which  ll.c  paliiiit  ii  ixj  CMd.     Ar^u.     Hid.  AOB, 

PLEADINGS  AT  LAW. 

1.  A  pita  lo  a  k\\\\  on  a  note  Ihat  il  was  t::nde  ami  del'rtred  on  the  SaM-rth  «!fy 
wiihoni  any  avrirndii  that  thi'  p.-iyre  kntvv  that  the  note  was  ma(!c  un  the 
£!i  1 1  alh,  rr  that  Iho  llan^rctiln  wl.ich  itirlucni  ihe  gixingof  tt.c  note  lock 
lilacf  on  the  Sj  II  alhilty.— Iltid  nol  lo  Lc  a  jjood  pita.  Lay^  ^c,  va  C<i:- 
leU.BuU,  ^c,  63C. 

C.  Nor  i^  »  pica  in  Mich  cij^c  jrood,  which  r.vrrs  that  the  plainlifT  was  a  rlrrggiVt 
rnii  Ihat  ihe  note  was  gixt  n  tordiugsiuld  on  a  pailicuiai  di.v  wiihcui  svcinrg 
thai  it  wanton  Siindny.     /'. 

5.  A  ronlraci  rompWiicI  on  any  olticr  fVy,  is  nol  void  l;fcrn.*r  some  of  itf^  trnrs 
weic  ngrf(d  iip»  n  (.n  Siiii(\  y,  (8  Vcrn,f;i.t  rtf.,  379  )  a  iKiti  gi\(iioii  lui;d<y 
is  nol  nccf.-'Saiily  \oid:  llO  .ViVa.  Ui-p,,  3l9.)     'A/rf,  53-7. 

4.  Thefactlhna  mattirplrnhd  c»ccnir<d  aMcr  ih«^  commence mmt  of  the  Miit, 
and  cc)ii:<icquf  nl  y  openitcd  only  asa  bar  tu  thelnrlher  prosccniicn  of  ihctnit, 
decs  not  pru-lixe  tlir  parly  frc  m  ple(diii|rit  with  oihci  p  cii*,  withoi-t  any 
cffiet  nronthrm.  (9  Dftvn,  193.)  Ai!ditinitlpULdiii£&  tic  immitttd  in  the 
dibcrdion  of  the  Couit.  Bohainion  vs  CcmU,  670. 

POSSESSION. 

I.  An  entry'  I'P^'i  P»Tt  of  a  trrct  of  land  with  the  intent  lotrkr  pr».«r5ticn  of  1!  e 
whnlc  MiT\<  y  or  loundrry.  gi\rs  p««^e-fci(  n  to  that  cxtf » t,  if  n«  t  idvc  t»'ly  Ldd 
ly  ;inalh<r,  I  ut  is  liipitid  lothe  lini>  of  the  cnsmy  in  which  tie  snivry  ia 
n  rdr.  ilord  Vh  WuNct,  {!>  Lit.  iV.)  Surdir,  and  A'y«r«  vh  AUA^ilkitia  A*ff, 
4  Dana ,  4  6fi.     Fol  e  'ta  h  ei  r«  v?  Loi  g,  1 8P. 

r.  An  cnliy  i  pon  a  tif  ft  of  Ji  r.d  lyii  p  in  ivo  rrurtif^  j-ivrs  a  p^^FC'sior  in  the 
county  while  the  fr>liyij»  mi  dr,  and  an  occL^ioi.al  cniry  iu  ihi  otlnci-Miyto 
nit  tinder,  &c..  wil*  not  i^ivc  a  pob>«>(hi>icn  in  tl.c  oihtr  ccuiily.  1  XurUaJ^ 
108- :n6.     Hid,  197. 

3.  A  jndcment  in  eVetmi  nt  does  not  chpn.er  the  rosf ^^•^ion  of  the  land  enrl  rreed 
ly  the  jndjimenf  unlehN  a  wiii  of  possession  Le  executed  oia  buircndcr  of  the 
pocsfshion.     DaUertoitf  4c.,  vs  ChUett  362. 

4.  Twenty  yfcrsacverse  posMfsien  of  Iff'd  not  only  toll?  the  light  of  cntiyof  ore 
having  Ihe  legal  tWc,  and  who  laLors  under  no  ('i>alility,  liit  it  gives  a  li^ht 
of  entiy  upon  whifh  r.n  ae.tirn  ir.ay  le  maintained  to  ucovcr  |.o^c«^icn. 
DoTchj  ^r.,  V8  Tfion.ftfOfi,  3i>0. 

6.  Adve:sc  postcf-ainn  of  slaves  or  pcTJ-onal  propfity  for  t'vc  years  not  only  eic- 
pxives  lUe  iwmu  ownei  ol  ail  remedy  for  lecovcry,  but  it  di vesta  tie  lega^ 
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POSS  ESSION— CO.NTIN  L  ED. 

right,  and  vesU  it  in  the  holder,  Mho  may  roainlain  his  action  a^inst  the 
former  owner  for  its  recovery.  (5  Lilt.  282.  3  J.  J.  Marshall,  378,  3"<4. 
6  Litt.  278.)     Dorch  vs  Thompson,  380. 

6.  But  seven  years  passcbsion  of  land  Ly  a  junior  patentee,  or  those  claiming 
under  him,  does  not  expressly  bar  the  right  of  the  older  patentee  by  the  act 
of  1809,  {StaL  law,  1141,)  unless  it  be  continued  up  to  the  bringing  of  the 
action  by  the  older  patentee,  and  if  under  the  junior  patent  a  possession  be 
continued  for  scfcn  years,  and  then  abandoned,  or  become  vacant,  and  the 
older  patentee  enter,  the  junior  poienlee  cannot  maintain  ejectment  on  his 
previous  seven  years  possession.    Ibid,  380-1. 

7.  A  possession  of  land  by  a  junior  patentee  for  seven  years  does  not  foil  the 
right  of  entry  of  the  older  patentee;  but  only  gives  to  the  junior  patentee 
a  defence  against  a  recovery  by  the  older  patentee  or  those  claiming  under 
him  whilst  the  possession  continues.    Ibid, 

8.  Possession  to  be  available  under  the  act  of  1809,  to  a  junior  patentee,  must 
be  by  actual  residence  upon  the  land.    Ibid,  383. 

9.  A  hostile  possession  may  be  changed  into  an  amicable  possession  by  the 
agreement  of  the  parties,  but  to  have  that  effect  it  should  clearly  appear  that 
the  title  of  the  claimant  is  recognized  as  well  as  a  right  toihe  possession,  and 
it  must  also  appear  that  the  tenant  has  the  right  to  assume  the  relation— not 
owing  allegiance  to  any  other  person  or  landlord.  Higginbotkam  ts  Fisfiback, 
(1  Marshall,  606.)  Bottsvs  Shields,  (Z  Litt.,  34.)  An  agreement  to  become 
tenant  is  the  only  means  by  which  he  can  become  such  to  the  vendor  of 
the  adverse  title.    Faunihroy's  h£irs\s  ffenderscn,  455-C. 

10.  The  intention  of  the  parties  is  to  govern  in  regard  to  the  purchase  of  another 
title  by  one  in  possession.  If  the  purchase  is  made  to  guard  and  protect  a 
pos.session  already  acquired  it  cannot  be  with  the  view  of  becoming  tenant 
of  the  holder  of  the  title  purchased.    lb.,  45G. 

11.  If  a  private  citizen  inclose  a  street  or  alley  in  a  town  and  hold  it  for  twenty 
years,  claiming  it  as  his  own,  a  complete  title  will  vest  in  him  and  those 
claiming  under  him,  and  be  may  maintain  a  bill  in  equity  to  quiet  his  posses- 
sion if  it  be  threatened  by  the  corporation.  DudUy  vs  Trualua  of  Frajik- 
fort,  617. 

12.  A  tenant  was  placed  in  the  possession  of  a  large  tract  of  land,  and  died 
upon  it,  leaving  a  family.  They  were  in  possession  for  the  landlord  aa  the 
father  had  been,  no  act  of  abandonment  appearing.  Simons,  6lc.,  vs 
Oouge,  162. 

13.  If  one  takes  possession  of  land  under  the  elder  legal  title,  with  intent  to  take 
possession  to  the  extent  of  the  boundary  of  the  patent,  he  is  in  possession  to 
the  extent  of  the  boundary,  though  another  be  in  possession  outside  of  the  ia. 
terference  under  a  junior  title.     Qrughltr  vs  Whetlsr,  184. 

See  LeaasB,  1. 

See  TrapoMsg,  4,  6,  7. 

See  County  Lines  1,  2,  3. 
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PRACTICE  1j\  chancery. 

1.  When  a  cause  is  prematurely  heard  the  dismi.s^a1  should  not  be  absolute;  bur 
without  prejudice.     Bank  of  Kentucky  vs  Milton,  &c.,  342. 

2.  An  exhibit  set  out  in  a  bill  and  stated  to  be  genuine  and  that  fact  known  to 
the  defendants,  and  which  is  not  denied  in  the  answer,  will  be  regarded  b^ 
the  Court  as  genuine.     Armiiage  vs  Wickliffe,  496. 

3.  The  established  rule  in  chancery  proceeding  is,  that  though  the  specific  prayer 
of  the  bill  be  inappropriate,  yet  the  Courl  will  upon  the  general  prayer,  grant 
such  relief  as  the  allegations  and  proof  show  to  be  appropriate.  Basye  ts 
Beard' 8  executor,  588. 

4.  Against  the  answer  of  infanta  defendants  pulling  the  complainant  upon  proof 
of  the  allegations  of  his  bill,  no  decree  can  be  rendered  without  ptooL  Ma- 
deira* 8  heirs  Ys  Hopkins,  600. 

PRACTICE  IN  SUITS  BY  ORDINARY  PETITION. 

1.  A  verdict  iinder  the  code  of  practice,  sec.,  371,  finding  *'for  the  plaintiff  the 
debt  in  the  petition  mentioned,"  held  sufllciently  certain.  Brannouand  Smith 
vs  Forests  administrator,  609. 

J'RACTICE  IN  SUITS  AT  LAW. 

1.  A  party  may  not  be  controlled  by  the  Court  in  the  order  in  which  he  oflTexs  hia 
testimony,  but  if  he  offer  testimony  which  is  not  shown  to  be  competent  when 
the  evidence  is  concluded,  it  may  be  excluded* by  the  Court.  HamiUon  y% 
Summers,  15. 

2.  Whore  there  is  an  issue  formed  upon  a  plea  in  abatement  and  found  for  tho 
plaintiff,  the  jury  should  assess  the  damages— the  judgment  being  that  the 
plaintiff  recover->if  thejury  failto  assess  the  damages,  and  inquiry  of  dema- 
^es  by  a  jury  should  be  ordered  if  it  be  necessary,  and  not  a  venire  dt  novo,^ 
Withers  vs  Rudd,  112. 

3.  The  Court  may  properly  refuse  to  give  an  instruction  which  is  abstract,  though 
the  principle  of  law  maybe  correctly  stated,  or  to  give  a  multiplicity  of  in- 
structions embracing  the  same  legal  principle,  and  give  one  or  more  in  its 
discretion,  embracing  the  legal  questions  involved  in  the  case.  Steamboat 
Blue  WittgVB  Buckner,  249. 

See  Evidenu,  1,2. 
See  City  OrdinancsSf  1. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 

1.  The  Court  will  not  reverse  at  the  instance  of  a  complainant,  though  the  case 
was  prematurely  heard,  all  the  proper  parties  not  being  before  the  Court  un- 
less a  proper  case  is  made  out  for  relief.    Rice  vs  Downing,  &c.,  i6. 

2.  The  Court  will  not  grant  plaintiff  anew  trial  where  his  declaration  shows  no 
cause  of  action.    Brown's  heirs  vs  Wilson,  4^.,  103. 

PRESUMPTIONS. 

1.  The  consignment  of  goods  to  a  commission  and  forwarding  merchant,  eviden- 
ced by  directions  on  tbepackagesi  and  the  delivery  of  them  by  the  cauierto 


Digitized  by 


Google 


INDEX.  699 
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the  consignee,  snd  the  fact  that  the  packages  were  on  the  usual  route  to  the 
residence  of  the  owner,  creates  a  presumption  that  the  consignment  to  tha 
comrrii>sion  merchant  was  by  the  direction  of  the  owner,  and  unless  rebutted 
by  other  facts,  creates  a  liability  on  the  part  of  the  owner  to  pay  advancet, 
commis:iion9,  dec,  to  the  commission  merchant.  Young  vs  DobyrUf  10. 
2.  If  a  note  be  given  by  one  of  a  firnri  in  the  Urm  name,  the  presumption  aTises 
that  it  was  for  the  purposes  of  the  firm,  and  it  devolves  upon  the  person  deny. 
ing  the  presumption  to  rebut  it  by  proof.    Hamilton  vg  Somera,  11. 

PRINCIPAL  AND  SURETY. 

1.  The  land  of  the  surety  was  sold  to  satisfy  the  debt  of  his  principal,  and  being 
redeemable,  the  surety  gave  to  his  own  creditor  a  mortgage  upon  the  land  sold* 
which  was  purchased,  and  the  land  sold  to  pay  the  debt  of  the  surety,  the 
execution  purchaser  and  mortgagor,  being  parties  to  the  bill  to  foreclose— 
held  that  as  all  the  parties  to  the  suit  to  foreclose  were  bound  by  what  was 
therein  decided,  that  the  suiety  bad  no  claim  upon  his  principal,  as  his  land 
ODce  sold  to  satisfy  the  debt  of  his  principal,  had  again  been  sold  to  satisfy 
his  own  debt.    Jartis  vs  WhitmaTif  die,  99. 

2.  A  joint  judgment  was  rendered' against  Crow  &,  Hanison,  sureties  of  Kinch- 

eloe,  Harrison,  replevied  the  debt  with  Murphy  and  others  sureties — held  that 
Crow,  as  an  original  obligor  with  Harrison  in  the  note  and  judgment,  was 
not  the  principal  of  the  sureties  in  the  replevy  bond,  and  was  not  bound  to 

'  contribution,  unless  they  show  the  insolvency  of  Kincheloe,  and  a  right  to 

be  substituted  to  the  right  of  Harrison  ys  Crow  for  contribution.     Crow  vm 

:  Murphy,  &c.,  dl4-5. 

[  RECOGNIZANCES. 

i  1.  Justices  of  the  peace  have  power  to  take  recognizances  for  the  appearance  of 

those  charged  with  criminal  offences  on  the  first  day  of  the  next  succeeding 
Court,  but  not  for  their  appearance  on  any  other  day  of  the  term.  HoattUtr 
▼8  Commonwealth^  1. 

RECORDS. 

1.  The  copy  of  a  record  made  out  and  certified  by  a  clerk  of  a  Court  is  compe- 
tent evidence  in  suits  to  which  the  clerk  is  a  party  as  well  as  suits  between 
other  persons.    Batcliffe  vs  Trimble,  32. 

2.  A  paper  not  named  in  the  pleadings  of  the  parties,  but  exhibited  in  the  brief 
of  counsel,  cannot  be  regarded  by  the  Court  as  part  of  the  record.  Batierton 
TS  Chiles,  353. 

F  See  Lost  Records,  1. 

REDEMPTIONS. 

>  See  Considerations,  i,  2. 

RELEASES. 

1.  A  release  io  a  mortgagor  for  the  debts  which  the  mortgage  was  intended  te 
i  tecnre,  Is  a  release  of  the  property  mortgaged.    Armitage  vs  Wtekliffe,  496. 
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REMAINDERS. 

1.  A  vested  interest  in  remainder  in  land  may  be  subjected  to  sale  by  a  decree 
of  the  chancellor  to  satisfy  the  dtbts  of  a  non-resident  debtor.     Fields  \s 

HallotceU,  &  Co.,  537. 

2.  A  lemainder  may  be  valid  to  take  eflfeGt  upon  the  detennination  of  a  par- 
ticular estate,  and  veU  before  the  happening  of  the  event  which  gives  the 
right  of  possession.  When  a  vested  remainder  rests  upon  good  title,  and  not 
upon  the  defeasible  title  of  the  particular  estate,  it  will  be  valid  though  the 
particular  estate  be  defeated.  {Coke  Litt.,  298.  A.)  Grigsby  &c.  vs  Breck- 
cnridgf,  634. 

RENTS. 

1.  Where  the  children  of  a  testator  permitted  their  mother  (to  whcwn  a  life  estate 
in  the  plantation  of  the  deceased  husband  was  given  by  will)  to  enjoy  land, 
adjacent  to  the  land  in  which  the  life  estate  was  given  and  acquired  after 
the  date  of  the  will — held  that  consent  should  be  presumed,  and  no  right  to 
rent  exist.    Boss  vs  Rosa,  439. 

2.  Assumpsit  for  use  and  occupation  does  not  lie»  unless  the  relation  of  landlord 
and  tenant  has  existed,  and  not  then  at  the  common  law,  unless  ttierebad 
been  an  express  promise  at  the  time  of  the  demise.  The  rule  has  been  so  for 
relaxed  as  that  a  recovery  of  rent  has  been  allowed  upon  implied  assumpsit ; 
and  still  the  relation  of  landlord  and  tenant  must  have  existed — A  vendee  en- 
tering under  his  purchase  is  not  such  tenant  as  in  assumpsit  is  liatle  for  use 
and  occupation.  (See  6  Johnson's  Bep.,  46—13,  lb,,  49.>  Bogen  t» 
Wiggs,  606. 

REPLEVIN. 

1.  Since  the  act  of  1842,  (3  Stat.  Law,  603,)  it  is  not  necessaiy  npon  bringing 
an  action  of  replevin  to  file  any  affidavit  of  the  value  of  the  property  sued  for 
in  replevin.    Aulick  vs  Adams,  105. 

RES  ADJVDICATA. 

See  PaTiiea  and  Privies,  1. 

RESCISIONS. 

1.  When  a  suit  in  chancery  is  brought  by  vendee  for  the  rescision  of  a  contraet, 
if  the  vendor  has  any  claim  for  rents,  it  must  be  set  up  in  that  suit :  he  will 
not  be  permitted,  after  a  rescision  of  the  contract  in  chancery,  to  come  into  ft 
Court  of  law  to  recover  rents  for  the  occupancy  of  the  land  by  ihe  vendee 
under  his  purchase.     Bogera  vs  Wiggs,  606. 

SETTLEMENT  OF  ESTATES. 

1.  The  statute  which  directs  commissionerB  to  give  notice  to  the  parties  inter- 
ested  of  the  time  &c.,  at  which  settlements  will  be  made,  is  only  directoiy 
to  the  commissioners,  and  will  be  presumed  to  have  been  given  ttnlf«a  dis- 
proved ;  and  a  settlement  without  notice  is  not  void.  ScoU's  heiTs  vs  Ken- 
nedy's executors,  512. 
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SETTLEMENT  OF  ESTATES— continued. 

2.  Though  it  is  proper  that  all  reports  of  settlements  should  show  that  notice  had 
been  given,  or  if  not  given,  the  reason  why  it  was  not  given.    Ibid,  615. 

4.  An  order  of  the  County  Court  cnofirmini?  the  report  of  commissioners  of  settle- 
ment of  an  estate  with  the  adminibtrator  or  executor,  is  not  such  a  final  order 
as  will  authorize  a  writ  of  error  thereupon  to  the  Court  of  Appeals.  {Judge 
ir.se  dissenting.)     Ibid,  615w 

SHERIFFS. 

1.  There  is  no  law  for  any  allowance  to  a  sheriff  for  a  return  of  not  found  on  a 
subpoena  in  chancery.     Oatta  vs  Jones,  50. 

2.  The  statute  of  1828,  (2  StaL  Law,  702,)  authorizes  a  fine  against  a  sheriff  for 

issuing  on  illegal  fee  bill,  or  fee  bill  containing  an  illegal  charge,  to  be  in- 
flicted by  the  Circuit  Court  upon  motion,  but  does  not  embrace  the  case  of 
collecting  on  illegal  charge  where  no  fee  bill  has  been  issued.    Uid. 

3.  A  deputy  sheriff  who  obligates  himself  to  collect  monies  as  sheriff  and  pay 
over  according  to  law,  and  who  fails  to  do  so,  is  liable  to  an  action  by  tiii 
principal,  so  soon  as  he  has  failed  to  do  so  ;  though  the  prindpal,  haa 
not  been  sued  himself,  but  if  he  be  sued  and  pay  the  judgment,  he  is  entitled, 
in  a  suit  against  the  deputy,  to  recover  all  the  damages  to  which  he  haa 
been  subjected  by  the  failure  of  the  deputy.  (3  B,  Monroty  70.)  Coulter 
vs  Morgan* s  adm'r.,  279. 

4.  A  sheriff  is  not  liable  for  interest  on  a  balance  due  for  county  levies  collected 
but  from  the  date  of  the  judgment  rendered  against  him.     Ibid,  28L. 

£.  ^By  their  official  bond  are  bound  not  only  to  perform  all  the  duties  imposed  on< 
them,  by  Uw  at  the  date  of  their  bonds,  but  every  additional  duty  which 
may  be  afterwards  imposed  by  law,  and  a  deputy  who  binds  himself  to  bis 
principal  to  perform  the  duties  of  sheriff,  is  bound  to  the  same  extent.  Goul' 
Ur  vs  Morgan's  adm*r,,  282. 

6.  A  sheriff,  to  whom  a  decedents  estate  has  been  committed  by  the  Coirety' 
Court  for  administration,  is  liable  in  a  nuii  in  chancery  to  distributees,  &c.r 
(1  Monroe,  59,)  and  his  sureties  in  his  official  bonds  are  responsible  with  him. 
Scarce  vs  Page  ^c,  315. 

7.  The  County  Courts  have  the  power  under  the  67 sec.  of  the  act  of  1797,  (1 
SloL  Law,  670,)  to  commit  the  estates  of  decedents  to  the  hands  of  the  sher- 
iff as  well  where  the  administrator  is  removed,  as  where  none  has  ever  been 
qualified,  and  the  sheriff  and  sureties  in  his  oiSoial  bond,  will  be  liable  to  dis- 
tributees, 6lc,,  for  any  unfaithfulness  in  the  administration.    Ibid,  318. 

8.  If  the  deputy  sheriff  take  charge  of  an  estate  committed  to  the  sheriff  for 
administration  ;  the  principal  and  his  sureties  are  responsible  as  if  the  latter 
had  done  it  himself.    Ibid,  320. 

9.  The  sheriff  is  entitled  to  a  fair  compensation  for  his  services  in  administering 
estates  committed  to  his  charge,  and  is  chargable  with  all  claims  due  the  es- 
tate, unless  he  shows  they  were  un collectable.    Ibid,  321. 

SHERIFFS  RETURN. 

1.  A  sheriff^ 8  return  that  he  had  levied  an  excution  upon  property,  made  before  suit 
brought  for  the  recovery  of  the  property,  ia  competent  evidence  to  prove  the 
levy  ia  any  auit  bioaght  by  the  sheriff  to  recover  the  property  from  one  wlio 
holds  the  pn^rty  against  the  sheriff.    Willianu,  4«.,  vs  Hemdon,  434. 
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SHERIFF'S  SALES  OF  LAND. 

I.  The  Sberifl  returned  upon  an  execution  that  he  had  levied  the  same  upon  »I1 
the  unsold  land  in  the  patent  of  David  Jamison  for  6,000  acres,  supposed 
to  be  liOO  acres  more  or  less,  and  that  the  same  wa.s  sold,  and  he  conveyed  "all 
that  tract  or  parcel  of  land  lying  wiihin  the  patent  of  David  Jamison  for 
5,000  acres,  situated  in  Harrison  county,  &c.,  to  which  N.  B.  Coleman,  at 
the  time  of  his  death,  was  entitled,  supposed  to  be  llOO  acres,"  is  not  fcuch 
description  of  the  land  sold  as  will  authorize  a  recovery  in  ejectment  without 
further  proof  showing  what  was  sold,  and  the  position  of  the  1,100  and  the 
remaining  3,900  acres,  constituting  the  whole  6,000  acres.  Wiiken  t» 
Payne,  346. 

See  Land,  Sales  of  i,  2. 

See  Ezecution  Sales  of  Land,  1. 

SLAVES. 

1.  Though  a  State  may  have  the  right  to  declare  the  condition  of  all  persons 
within  her  limits,  the  right  only  cxii^ts  whiUt  the  persons  remain  there.  She 
has  not  the  power  of  giving  a  alatus  which  will  adhere  to  the  person  every- 
where, but  upon  their  return  to  the  place  of  their  domicil,  they  will  occupy 
the  former  position  :  if  a  slave,  the  condition  of  a  slave,  if  held  as  such  be- 
fore, if  their  sojourn  in  the  State  was  for  a  temporary  purpose  only.  {Graham 
vs  StTader,  1  B.  Monroe,  635.  Collins  vs  America,  9,  lb.,  365.)  And  the 
effect  of  the  removal  of  a  slave  into  a  free  Slate,  who  returns  with  or  to  his 
owner,  is  to  be  determined  by  the  laws  of  Kentucky,  not  by  the  laws  of  other 
States.     Maria  vs  Kirby,  645. 

2.  The  statute  of  another  State  declaring  slaves  brought  into  such  State  free, 
though  brought  there  for  a  temporary  purpose  only  cannot  be  enforced  la 
Kentucky.    lOid,  348. 

^  3.  A  slave  was  taken  to  Pennsylvania  by  her  owner,  and  there  upon  a  hahea$ 
corpus,  declared  to  be  free  with  liberty  to  go  where  she  pleased  ;  she  came 
back  to  Kentucky  with  her  owner— held  that  the  decision  of  the  judge  in 
Pennsylvania,  upon  the  liabeae  corpvsy  wasinefTectualto  show  the  right  to  free- 
dom in  a  suit  for  freedom  brought  in  Kentucky,  especially  as  the  writ  of 
habeas  corpus  was  not  sued  out  by  her  request     Ibid,  349. 

See  Case  1,  2,  3. 

See  Husband  and  Wife,  1,  2. 

SPECIFIC  PERFORMANCE. 

1.  The  chancellor  will  not  decree  a  specific  performance  unless  the  consideratioit 
be  paid.     Madeira* s  heirs  vs  Hopkins, 

SPIRITUOUS  LIQUORS. 

1.  The  general  law  regul&ting  towns  ih  Kentucky,  confers  no  authority  on  the 
trustees  to  grant  licenses  to  retail  spirituous  liquors.  CommoniBtalik  tb 
Voorhies,  362. 

2.  Nor  does  the  12th  section  of  the  act  of  1849,  {Ses,  acts,  page  47,)  confer  any 
such  power  except  to  the  towns  theretofore  authorized  to  grant  such  lioenses 
ndd,    «49. 
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STATUTES   CITED  OR  EXPOUNDED  IN  THIS  VOLUME. 

1809  and  1837,  CoticeTning  recognizances  in  criminal  cases,  1. 
1842|  1845,  and  1840,  ReUting  to  tippling  houses,  nuisances,  &c.|  in  Lexington, 
3-26. 
,  1798,  1785,  and  1796,  Concerning  conveyances,  33,  139,  640. 
1828,  Concerning  sureties,  44. 
1838,  Concerning  attachnients,  112,  44. 
1748,  Concerning  ren*,  45. 
1828,  Relating  to  sheriff's  fee  bills,  &c.,  50. 
1810,  Relating  to  clerks,  fee  bills,  51. 
IS-lS,  Relating  to  property  exempt  from  execution,  S3. 
1797,  Distribution  of  estates,  67. 

1844,  Concerning  the  town  of  Portland,  taxes,  &c.,  77. 
1831  and  1834,  Mechanics'  leins,  91. 
1846,  Rights  of  married  women,  93,  329. 
1840  and  1842,  The  action  of  replevin,  106. 
1851,  County  courts,  123. 

1848-9  and  1849-'50,  Covington  and  Lexington  Railroad,  144. 
1797,  1765,  and  1790,  Descente,  167. 
1842-'3,  Taxation,  Sinking  Fund,  and  Foreign  Corporationa,  212. 

1796,  Limitation  of  merchants*  accounts  268,  565. 

1797,  Concerning  the  administration  of  estates  by  sheriffs,  315. 
1849,  Coflee  houses  6cc.,  362. 

1799,  Boundaiy  between  Virginia  and  Kentucky,  365. 

1797,  Administrations,  391. 

1838,  Sureties,  401. 

1794,  Descents,  403. 

1796,  Descents  stat.  Viiginia,  404. 

1796,  1800,  and  1801,  Appeals  from  Justices,  421-'2. 

1838,  Allowing  cross  enor  to  be  assigned,  424. 

"     Relating  to  muster  tines,  428. 
1813,  Infant's  real  estate,  473. 

1796,  and  1821,  Equitable  interest 481. 

1793,  Suits  to  quiet  a  possession,  493,  612. 
1851,  Code  of  practice,  509. 

1828,  Steamboats,  removing  persons  of  color,  528. 
1801,  Concerning  the  Sabbath,  533. 
1841.  Emancipation  of  slaves,  560. 

"      Limitation, 
1838,  Town  of  Frankfort,  614. 

1797,  Wills,  623. 

STEAMBOATS. 

1.  A  vessel  approaching  a  landing  upon  a  river,  by  day  or  hj  night,  should  ex- 
ercise such  care  as  not  to  come  in  contact  with  other  vessels,  which  are 
stationary  at  such  landing,  whether  there  be  lights  on  the  stationary  vessel  or 
not    Sttambcat  Blu€  Wing  ?s  Bucktur,  251. 
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SURETIES. 

1.  A.  surety  who  pays  (he  debt  of  his  principal  has  a  right  in  equity  lo  be  substi- 
tuted to  all  the  Icins  and  securities  which  the  creditor  had.  (1  S:ory*8  Eq., 
478.  2  John  Chy.  Rep.,  660-4.  lb.,  123.)  But  this  right  only  accrues 
upon  the  payment  of  the  debt,  when  the  debt  becomes  due— By  his  bill  in 

""  equity  he  may  compel  the  creditor  to  enforce  his  demand  against  ihepriucipaJ. 

Rke 'V9  Downing f  dfc,  45. 

2.  A  surety  in  a  replevy  bond  upon  which  an  execution  had  issued  and  was  in 
the  hands  of  the  sheriflf  agreed  that  the  execution  might  be  stayed  by  the  sher- 
iff for  any  length  of  time  the  plaintiff  might  direct.  The  plaintiff  directed 
the  sheriff  lo  stay  the  execution  iu  his  hands,  upon  the  writtcrt  legal  consent 
of  the  parlies  to  the  execution  being  produced;  the  plaintiff  failed  to  issue 
any  other  execution  for  more  than  12  months— Held  that  the  surety  was  dii- 
charged— and  as  no  execution  was  issued  for  more  than  7  years,  the  surety 
was  discharged  on  that  ground  also.     McCauly  vs  OJutt,  3S8. 

3.  The  pendency  of  a  suit  by  the  creditor  against  the  principal  debtor  to  enforce 
a  lien  by  the  creditor  against  the  debtor,  and  which  the  debtor  resists  will  not 
excuse  the  creditor  for  failing  to  sue  out  execution  on  the  judgment ;  but  if  he 
fail  for  twelve  months  the  surety  will  be  released  under  the  act  of  1838. 
16.,     Craig  vs  Graham,  401. 

4.  Though  an  execution  on  a  judgment  against  principal  and  surety  be  returned 
«*no  properly  found,"  yet  the  failure  lo  sue  out  another  execution  within  sev- 
en years  will  operate  a  release  of  the  surety  under  the  statute  of  1S38.    Craig 

vs  Graham,  401. 

6.  One  surety  has  no  right  to  call  upon  his  co-surety  for  contribution  unless  he 
show  the  insolvency  of  the  principal,  which  he  cannot  do  while  he  has  effects 
of  the  principal  iu  his  hands.     Crow  va  Murphey,  ^c,  445. 

€.  A  surety  of  an  acceptor  of  a  bill  of  exchange  in  a  replevy  bond  or  injunction 
bond  given  to  stay  the  judgment,  and  who  pays  the  jitdgment,  has  no  claim 
against  the  indorser  of  the  bill  for  contribution  or  remuneration,  such  surety 
is  not  the  surety  of  the  indorser,  nor  has  he  any  right  to  be  substituled  to  the 
right  which  the  holder  of  the  bill  once  had  against  the  indorser.  {Patterson  vs 
Pope,  6  Dana,  241,  approi>ed  in  Kouna  vs  Bank  of  Ky.,  2  B,  Alonroe.)  Ro- 
hannon  vs  Combe,  672  to  677. 

SURETY  AND  PRINCIPAL. 

1.  A  surety  in  an  injunction  bond  injoining  a  judgment  which  had  been  replev- 
ied, has  no  claim  upon  the  surety  in  the  replevy  bond  for  contribution  after 
paying  the  debt,  when  he  became  surety  at  the  instance  of  the  principal  debt- 
or alone,  and  not  the  surety  iu  the  replevy  bond.  Brandenburg  vs  Flynn'a 
adm'r.,  393. 

2.  A  surety  in  a  replevy  bond  is  not  a  co-surety  with  a  surety  in  an  injunction 
bond  and  not  liable  to  contribution  ;  on  the  contrary,  the  prior  surety  has  a 
right  to  be  substituted  to  the  rights  of  the  creditor  against  the  subsequent  sure* 
ty  to  the  full  amount  of  which  he  may  be  compelled  to  pay.  {PaT9on*9  vs 
Braddock,  2  Vem,,  603.  5  Dana,  244,  2  B.  Monroe,  306.  12  lb.,  Bohan- 
nojtvs  Combs, .)    Brandenburg  vs  Flynn'sadm'r.,  393. 
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SURPLUS  LAND. 

1.  It  is  immaterial  whether  a  sale  of  land  be  by  the  acre  or  in  gross,  a  Court  of 
equity  will  relieve  where  the  parties  labored  under  a  palpable  mistake  as  to 
the  quantity,  and  that  quantity  is  beyond  what  it  maybe  infered  the  parties  in- 
tended to  risk.     Qrundy*a  htirs  vs  Qrundy,  ^-c,^  270. 

2.  The  measure  of  compensation  to  the  tendor  for  surplus  land  conveyed  should 
(be  the  price  per  acre  for  the  land  conveyed  and  interest  in  the  discretion  of 

the  chancellor  under  the  circumstances  of  the  case— or  a  reconveyance  of  the 
surplus  as  equity  might  seem  to  require,  and  rent  Jiogersvs  Qamett,  4  Mon- 
rocj  271.  Merriwether  \^  Lewia,9  B.  Monroe,  163.  In  this  case,  the  Court 
gave  interest  from  the  filing  of  the  bill.  ^Grmidy't  heira  vs  Qrundy,  21^. 

TAXATION. 

See  Corporations,  3,  4, 6,  6,  7,  8. 

TOWNS. 

1.  The  general  laws  regulating  towns  in  Kentucky,  give  no  authority  to  the  cor- 
porations to  grant  licenses  to  retail  spirituous  liquors.  Commonwtalth  vs  Vor- 
hies,  362.  MM 

2.  The  12  sec.  of  the  act  of  18i9,  {Seas,,  acta,  1847,)  has  application  alone  to 
the  cities  and  towns  which  at  the  passage  of  that  act,  had  authority  to  grant 
licenses  to  retail  spirits,  that  act  confers  no  new  authority  to  cities  or  towns 
to  grant  licenses.    Ibid,  363. 

See  Dedications,  1. 

TRESPASS. 

1.  A  plaintiff  who  sues  out  process  of  attachment  improperly,  is  not  liable  jointly 
with  the  officer  who  transcends  his  authority  in  levying  an  attachment ;  unless 
he  direct  or  sanction  the  act  of  the  officer,  nor  is  the  officer  liable  jointly  with  a 
plaintiff  who  improperly  sues  out  an  attachment     Clay  vs  Sandifer,  339. 

X  One  standing  upon  his  own  ground  may  oommit  a  trespaas  upon  the  land  of 
another  by  tbiDwinga(tcmes,attd  doing  a  n  injury  to  the  house  of  another,  or  by 
reaching  over  with  a  pole  or  other  instmment,  doing  an  inluiy  upon  the  land 
of  another.    Sluany%  WUhera,  441. 

4.  Where  one  joins  his  fence  to  another,  and  it  is  acquiesced  in  for  a  number  of 
years  the  former  will  be  regarded  as  a  tenant  from  year  to  year,  and  the  latte 
will  not  be  justifiable  in  disuniting  the  fencing  to  the  injury  of  the  crop  of  the 
former  without  being  guilty  of  a  trespass.    lb,,  442. 

4.  The  plaintiff  to  maintain  trespass  quere  dauaum  /regit,  must  have  the  pot* 
session  at  the  date  of  the  trespaw*  An  entry  under  a  junior  patent  outside  o 
the  interference  with  an  elder  patent  does  not  give  a  possession  of  the  inter- 
ferance,  though  the  entry  be  made  with  the  intention  of  taking  possession  of 
the  whole  tract  covered  by  the  junior  patent  But  a  possession  under  the  elder 
patent,  gives  possession  to  the  extent  of  the  boundary  of  the  patent  to  the  ex 
tent  of  the  county  lines  of  the  county  in  which  the  entry  is  made  except  sucli 
part  as  is  aetaally  possessed  by  othexa.  Simon,  4'c.»  vs  Chuge,  1589. 
Vol.  XIL  89 
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TRESPASS— COKTIKUBD. 

6.  An  entry  upon  a  possession  held  nnder  the  elder  patent,  bjr  a  janior  patentee 
within  the  interferance,  does  not  have  the  effect  of  divetting  the  possession  of 
the  elder  patentee,  or  those  holding  nnder  him,  beyond  the  aetual  incloMQis, 
though  the  junior  patentee  may  have  been  previously  in  possession  outside  o( 
the  interferance  claiming  to  (he  extent  cf  the  janior  patent    Ihd,  149. 

TROVER. 

1.  A  sheriff  may  maintain  trover  for  property  upon  which  he  has  levied  an  exeea- 
tion,  against  any  one  who  may  take  the  possession,  or  with  whom  he  may 
have  left  it  upon  his  verbal  promise  to  sunender  it  upoa  reqfuest,  if  he  fail  to 
do  so.     Willianu,  ^c,  vs  Hemdon,  484. 

TRUST  ESTATES. 

See  equitdbU  interests,  1,2. 

TRUSTS  AND  TRUSTEES. 

1.  A  fund  was  placed  in  the  hands  of  two  individuals  as  trustees *whD  anderiedl 
jointly  and  severally  to  use  the  same  prudently  and  profitably  to  pay  the  debts 
of  the  grantor  and  support  him,  and  divide  the  remainder  in  six  months  aflsi 
his  death  between  his  two  children— Held  that  the  trustees,  who  divMedths 
fund  vThen  received,  should  each  be  charged  with  the  amount  received  with 
interest  thereon  at  rests  of  two  years— when  disbursements  were  made  tker. 
with  interest  from  the  time  of  the  payment,  should  be  credited,  and  a  joint  de< 
oree  rendered  against  the  trustees  for  the  balance  foiuid  due^  Chrseniiig  n 
Fox,  189. 

t»  Trustees  who  received  a  fund  under  an  undertaking  to  use  it  prudently  add 
profitably,  aUowed  acompensation  of  tye  per  cent  for  trouble  and  rsspoui- 
bility.    i».,  190. 

TRUSTEES  OP  TOWNS, 

1 .  Though  the  trustees  of  towns  and  citiea  have  the  power  to  keep  open  the  stieitt 
and  alleys,  they  have  not  the  right  in  the  exercise  ol  that  power  to  enter  upon 
the  property  of  others.    Dudley  vs  Trustees  of  PranV^>rt,  614. 

3.  The  trustees  of  Frankfort  may  maintain  treqMiaft  for  injuries  done  to  stMli 
and  alleys.    Ibid, 

USE  AND  OCCUPATION- 

Bee  rents,  1,2. 

USURY, 

1.  Paid  by  execatoia  may  be  reclaimed  by  suit  in  their  names  aa  exeeotoA 
BrerUs  executors  vn  TivAaugh,  89. 

2.  One  who  pays  usury  by  the  transfer  of  notes  of  others  may  forthwith  soeior  sad 
reclaim  the  usury  so  paid,  and  hmitation  to  a  suit  for  the  usury  then  b^gim 
to  run.    Martin  vs  Martin,  307. 

3.  A  suretfon  a  note  which  contains  usury,  and  which  is  paid  by  his  pnneipii 
cannot  sue  for  and  recover  the  usury.    Aid,  808. 
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VENDOR'S  LIEN. 

1.  The  lien  of  the  vendor  is  superior  to  a  claim  for  dower  of  the  wife  of  the  Ten* 

dee.    Afc  C2ur«,  4«c,T8  ifarri«,2C4. 
S.  But  when  the  yendee  receives  a  conveyance  and  gives  his  notes  to  third  per* 

sons  for  the  price,  and  a  L^ortgage  on  the  land  and  other  property,  to  secqfe  their 

payment,  the  widow  of  the  vendee  is  entitled  to  dower  whether  the  debts  due 

uponthe  mortgage  are  paid  or  not.    7&£d,  266. 

3.  The  acceptance  by  the  vendor  of  other  or  additional  security  for  the  purchase 
money  is  a  waiver  of  his  equitable  lien  for  the  purchase  money,  MeCluu, 
<«.,  vs  HarrUf  265. 

4.  Where  the  vendor  makes  a  conveyance,  and  a  mortgage  be  immediately  exe- 
cuted the  wife  upon  the  death  of  the  husband,  is  entitled  to  dower,  though  Ihe 
price  secured  by  the  mortgage  be  not  paid.  (Tm«  vs  Bteelt  4  Monroe,  389.> 
Mcdwre^  4^,  va  HarrU,  266. 

VENDOR  AND  VENDEE- 

1.  The  lien  of  the  vendor  for  the  purchase  money  due  for  land,  passes  to  the 
assignee  of  the  notes  for  the  purchase  money  and  is  extinguished  when  the 
note  is  paid.     Wilder,  ^^c,  vs  Smith,  96. 
(  2.  Where  land  has  been  conveyed  and  the  deed  expresses  upon  its  face  to  be  in 

consideration  of  a  sum  paid  and  "secured  to  be  paid,'*  it  is  not  a  sufficient 
ground  for  withholding  the  purchase  money  from  a  subsequent  vendor  that  a  re- 
lease of  the  lien  apparent  in  such  deed  is  not  made  by  the  first  vendor—when 
there  is  no  allegation  that  any  lien  is  asserted  or  exists  for  thepart  of  the  price 
said  to  be  "secured  to  be  paid."     Wilder,  4^.,  vs  Smith,  96- 

3.  A  vendor  who  holds  a  lien  for  land  sold,  may  at  the  inslarrce  of  a  snb-vendee 

of  part  of  the  same  land  be  required  to  enforce  his  lien  if  the  same  be  due, 
upon  the  part  of  the  land  unsold  by  the  first  vendee  to  the  relief  of  the  part  he 
has  purchased.    {Story's  equity,  594.)    Ammerman  vs  Jenning*8,  ^c,  137. 

4.  A  purchaser  of  property,  by  executory  contract  let  into  possession  in  conjunc- 
tion with  the  vendor,  is  bound  to  risk  such  injuries  as  may  result  from  casual- 
ties unless  there  be  an  express  contract  to  the  contrary,  and  is  entitled  to  any 
benefit  which  may  accrue  to  the  estate  in  the  interim,    {Sugden  on  vendoft 
174.)    Johnson  and  wife  vs  Jones,  328. 

6.  A  vendee  is  presumed  to  know  the  derivation  of  the  title  of  his  vendor  which 
the  latter  holds  under  a  decree  against  infant  and  non-resident  heirs— the  rule 
caveat  smptor  applies  to  such  a  purchaser.  (4  Dana,  48, 9  B.  Monroe,  230.) 
Madeira's  heirs  vs  H**pkins,  ^,  601. 

6.  If  a  contract  for  the  sale  of  land  be  executory  on  the  part  of  both  vendor  and 
vendee,  the  writing,  to  authorize  the  chancellor  to  decree  a  specific  perform- 
ance, should  show  what  are  the  terms  of  the  contract  to  be  performed  by  each 
party,  without  the  necessity  of  a  resort  to  parol  proof.  {Kay  vs  Casey  and 
6  A  Monroe,  101.)    Madeira's  heirs  vs  Hopkins,  604. 

7.  The  chancellor  will  not  decree  a  specific  performance  of  a  lost  writing  unless 
the  proof  shows  that  the  writing  contained  what  would  authorise  the  chancel- 
lor to  decree  a  specific  performance  if  the  writing  was  produced,  without  the 
aid  of  parol  testimony.    Madeira's  heirs  vs  Hopkins,  606. 
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VENDOR  AND  VENDEE— continued. 

8.  Where  a  sub-vendee  holds  possession  pf  land  and  improves,  and  the  contract 

with  the  first  vendor,  cannotbe  specifically  executed,  he  will  be  accountable  for 

rents,  and  entitled  to  compensation  for  the  improvements  at  the  time  of  the 

%    assessment,  and  a  lien  on  the  land  so  far  as  they  exceed  rents  paramount  to 

that  of  hi9  vendor  for  purchase  money  paid.  Madeira's  heirs  vs  Hopkins,  6078. 

WARRANTY. 

1.  A  slave  was  sold  by  W  to  S,  upon  which  G  held  a  mortgage,  who  brought 
suit  to  foreclose.    S  gave  a  bond  for  the  delivery  of  the  slave  to  be  sold  in 
case  his  sale  was  decreed,  but  failed  to  do  so  when  required.    G  sued  upon 
the  bond  and  recovered  the  amount  of  the  mortgage  debt  and  costs  of  the 
'  aolt  in  chancery  and  at  law— held  that  W  was  not  liable  upon  his  covenant 

of  wananty  of  the  slave  for  the  costs  of  the  suit  at  law,  but  only  for  the 
amount  of  the  morgage  debt  and  costs  of  the  suit  in  chancery  to  foreclose. 
(6  B.  Monroe,  341.)     Western  vs  ShorL,  155. 

WILLS. 

1,  In  the  constructon  of  wills,  the  intention  of  the  testator,  if  possible,  mast  be 
anived  at.     Wehb*s  heirs  vs  \Vebh*s  heirs  ^c,  46. 

3.  In  a  will  is  this  provision  :  "  As  the  tract  of  land  I  propose  to  give  to  my  son, 
Wm.  S.  Webb,  I  have  lent  to  his  mother  during  her  widowhood,  I  therefore 
reserve  to  my  son  William  one-half  of  the  rent  or  profits  of  the  tract  hereby 
given  to  my  son  Richard,  until  my  son  William  can  get  possession  of  the  land  I 
have  lent  his  mother/*  Wm.  S.  Webb  having  died  during  the  life  of  hia 
mother,  without  issue — held  that  his  interest  in  the  rent  ceased  at  his  deaths, 
Ibid,  48. 

3.  One  whose  mind  is  so  impaireil  by  age  and  infirmity  as  to  be  subject  to  t]ie 
control  of  his  slaves  around  him,  is  not  competent  to  makeja  will— circum- 
stances stated  which  lead  to  the  conclusion  that  the  testator  was  incompetent 
to  make  a  will,  and  under  the  influence  of  his  slaves  to  whom  he  gave  free- 
dom.    Minofs  heirs  vs  Thomas,  ^-c,  107-8-9. 

4.  If  the  testator  acknowledge  the  will  before  signing  it  at  the  conclusion,  (his 
name  being  in  the  body  thereof,)  with  the  intention  to  publish  it,  and  it  be  wit- 
nessed by  one  witness,  in  his  presence,  and  afterwards  sign  his  name  at  the 
conclusion,  and  it  be  witnessed  by  another  witness  m  his  presence,  it  is  a 
valid  execution  of  the  will.     Allen,  <{c.,  vs  Everett,  ^«.,  378. 

5.  —Do  not  pass  lands  acquired  by  the  testator  after  their  date,  unless  there  be 
terms  used  in  the  will  which  clearly  show  an  intention  to  pass  sach  after 
acquired  lands.    Boss  vs  Boss,  488. 

6.  Though  a  testator  well  understand  what  he  is  doing— the  will  written  accords 
ing  to  his  dictation— distinctly  read,  sanctioned,  and  signed  by  him  ;  yet  if 
not  attested  by  two  or  more  witnessess  in  his  presence,  it  will  not  be  cflTcctual 
to  pass  lands  and  slaves.     {Stat,  Law,  1537.)   Omdoff  vs  Hvmmer,  622. 

7.  Though  a  will  be  signed  and  acknowledged  by  the  testator  before  the  witnesses, 

yet  if  the  attestator  be  not  in  view  of  the  testator,  or  where  he  might  see  if 
he  chose  to  do  so,  without  being  assisted  to  do  so,  it  will  be  ineffectual  to  pass 
lands.    Ibid,  622-24. 
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WILLS CONTINUED. 

8.  The  signing  of  a  will  must  bean  the  presence  of  the  testator.    Ihid,  627. 

9.  W  hen  the  condition  of  a  testator  is  such  immediately  after  signing  the  will, 
and  before  the  subscribing  by  the  requisite  number  of  witnesses,  from  sleep 
or  other  cause,  that  he  becomes  insensible  to  what  is  passing  around  him, 
and  unconscious  of  the  act  of  subscribing  by  the  witne8se»~wluch  he  has  a 
right  to  supervise,  and  to  determine  whether  he  will  supervise — ^the  attesta- 
tion is  not,  in  the  sense  of  the  statute,  in  the  presence  of  the  testator,  and 
the  will  invalid  to  pass  land  and  slaves.    Jbid,  628. 

10.  Though  by  the  It  sec.  of  the  act  of  1796,  {Stat.  Law,  443,)  every  grant,  con- 
conveyance  or  devise  of  land  from  one  person  to  another,  < 'although  the  worda 
necessary  heretofore  to  transfer  an  estate  of  inheritance  be  not  added,"  is  to 
be  deemed  a  fee  simple  estate  if  a  less  estate,  be  not  limited  by  eipress  worda, 
or  do  not  appear  to  have  been  granted  conveyed  or  devised  by  construction  of 
law ;  yet  these  provisions  do  not  preclude  the  questions  in  the  construction  of 
wills  which  contain  indefinite  devises  without  words  of  limitation,  whethef 
an  estate  in  fee  passes  to  the  devisee,  or  an  estate  for  life  only — it  is  a  ques- 
tion of  intention,  though  the  ancient  rule  is  reyersed,  Carroll* 9  heirs  vs  Car- 
roWs  heirs,  641. 

U.  The  word  or,  will  not  be  construed  as  a7u2,  unless  such  a  oonstruction  be  ne- 
cessary to  prevent  absurdity,  or  to  prevent  the  destruction  of  s  devise  for  un^* 
certa  i  nty.    Robb  vs  Belt  and  Milam,  647. 

12.  Where  there  is  a  bequest  to  A  or  his  peison^l  representative,  or  to  A  or  hia 
heirs,  the  word  or  generally  implies  a  substitution,  so  as  to  prevent  a  lapse^ 
{Williamson  executors,  3  Am..,  from  4  Lond,,  Ed„  page  1041.)    lb.,  648. 

13.  The  clause  of  a  will  in  these  words  after  a  devise  to  Martha,  the  daughter  oC 
the  testator,  <<and  if  my  said  daughter  Martha  Moore,  should  depart  this  life 
without  issue,  it  is  my  desire  that  the  aforesaid  willed  property,  shall  be  equalt. 
]y  divided  between  my  brothers  and  sisters,  to  wit,''  &c — held  that  these  worda. 
import  a  dying  without  issue,  liviog  at  the  death  of  Martha,  the  first  taker^ 
Moore  vs  Moore,  ^c,  653,  to  60. 

14.  The  term  issue,  in  common  parlance,  means  immediate  descendents.    lb. 

15.  The  language  of  wills  is  to  be  construed  according  to  common  intendment 
See  Devisees  passim.     Witness  2, 

WITNESS.   '  . 

1.  A  husband  of  a  devisee  of  land  and  personal  estate  who  has  no  interest,  may 
be  a  competent  witness  to  prove  the  will ;  but  his  declarations  made  before 
the  death  of  his  wife,  (the  devisee,)  are  not  competent  evidence  against  the 
will  after  the  death  of  the  wife.    Allen,  ^c,  vs  Everett,  ^c,  375. 

%  One  named  as  executor  is  a  competent  witness  to  prove  the  will,  unless  he  is 
to  receive  under  the  will,  other  and  greater  interest  than  an  ordinary  trust^^s 
who  receives  a  commission  for  his  services— the  possibility  that  he  may  abuse 
his  trust,  will  not  disqualify  him  as  a  witness.     Omdorf  vs  Hummer,  619. 
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WRITS  OP  ERROR, 

1.  The  statute  of  1838,  (3  Stat  Lav,  S5,)  giving  to  defendantg  in  error,  the  right 
to  assign  cross  errors,  without  prosecuting  a  cross  appeal,  or  suing  out  a  writ 
of  error,  does  not  deprive  the  party  who  may  fail  to  avail  himself  of  ib»  benefit 
of  that  statute,  of  the  privilege  of  suing  out  a  writ  of  error  after  an  affirm- 
ance of  the  decree  or  judgment  upon  the  appeal  or  writ  of  error  of  Ute  | 
otitfr  paitf.    Wi^Iif€  vs  Buckman,  4S4.  i 

I 

s 


1 


ERRATA. 

Page  50.  Fourth  line  from  the  bottom,  read  hut  instead  of  oL 
*'    80,  Read  Capgrten  di  Burnam,  instead  of  Carpeniir, 
*•    89,  Marginal  note,  4  lines  from  tba  bottom ;  for  tatalor  read  devisee    3  iion» 

top,  for  <2av«a,  read  land, 
**    89,  Eighth  line  from  bottom,  leave  out  to ;  and  forvA^m,  read  ^gn. 
**    1 17,  Sixteenth  line  from  bottom,  for  carrying,  read  carving, 
**    171,  In  note,  for  Benton,  read  BarUn. 
**    1 89,  In  note,  read  prudtnlly  for  prgcodenily, 
"    190,  In  note  Ua  precedently,  leud  prudently, 
**    888,  Third  line  from  bottom,  for  evlndenu,  read  ovidtnct, 
**    385,  In  note,  for  donor,  read  donee, 
I*    664,  Fifth  line  from  bottom,  tor  co-tenancy,  read  contriwanco^ 
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